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Preface 


This Replacement Volume 6A of the official Tennessee Code supersedes its 
2017 predecessor, and was made necessary by new and amendatory legislation. 
This volume was prepared by the editorial staff of the publisher with the 
assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary for 
the Tennessee Code Commission. 

This volume contains Title 34 (Guardianship) and Title 35 (Fiduciaries and 
Trust Estates). 

Notes in this volume are to the following sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 

Workers’ Compensation Appeals Board Decisions 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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User’s Guide 


This guide is designed to help you get the most out of your Tennessee Code 
Annotated. Information about key features of the Code and suggestions for its 
more effective use are given under the following headings: 


—Advance Code Service 
—Advance Legislative Service 
—Amendments 

—Analyses 

—Attorney General Opinions 
—Code Status 

—Compiler’s Notes and Code Commission Notes 
—Cross References 

—Court Rules 

—Disciplinary Board Opinions 
—KEffective Dates 

—Historical Citation 
—Indexes 

—Law Reviews 

—Notes to Decisions 
—Numbering System 
—Obsolete Statutes 
—Parallel Reference Tables 
—Repealed Statutes 
—Replaced Volumes 

—Section Headings 

—Section to Section References 
—Superseded Statutes 
—Tables of Contents 

—Tables Volume 

—Textbooks 
—Unconstitutional Statutes 


If you have a question not addressed by the User’s Guide, or comments about 
your Code service, please call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 


ADVANCE CODE SERVICE 


Three times a year, at roughly quarterly intervals between delivery of Code 
supplement pocket parts, we publish Tennessee Advance Code Service 
pamphlets. The Advance Code Service keeps your Code as up-to-date as 
possible by providing notes to cases, opinions of the Attorney General, and law 
reviews received after the cutoff for inclusion in the preceding Supplement, as 
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well as other pertinent information. Advance Code Service pamphlets are 
cumulative, so that you need retain only the latest pamphlet to have all the 
updated material published since the preceding Supplement. 


ADVANCE LEGISLATIVE SERVICE 


Advance Legislative Service pamphlets contain photoreproductions of 
Tennessee legislation. They are sent to all subscribers, as part of the annual 
supplement service, within weeks of an act’s passage. Pamphlets also contain 
a table of contents, a table of Code sections affected by new laws, informative 
notations in the margins of acts, and an index. All these aids help you assess 
the impact of new legislation between the time it first becomes available and 
publication of the Code supplement. 


AMENDMENTS 


Amendment notes describe exactly what changes the legislature has made in 
the statute and are written so that you can reconstruct the language of the 
statute as it existed prior to amendment. These notes appear only in the 
annual pocket part supplements following each section which has been 
amended within the past two years. Where an amendment note states that 
certain provisions have been rewritten, and the former version is not set out in 
the note, the presumption is that the former version may be found in the bound 
volume. 


ANALYSES 


In addition to the table of contents appearing at the beginning of each bound 
volume, each title and chapter appearing in a bound volume or supplement is 
preceded by an analysis. The analysis details the scope of the title or chapter 
and enables you to see at a glance the content of the title or chapter without 
resorting to a page-by-page examination in the bound volume or supplement. 


ATTORNEY GENERAL OPINIONS 


Citations to Opinions of the Attorney General and Reporter of Tennessee are 
carried in supplement pamphlets, beginning with opinions issued in 1983. 
Although these opinions are advisory only, they are well-researched opinions of 
law and contain useful discussions of Tennessee statutes. Citations to opinions 
which concern the constitutionality of provisions, or which the Code 
Commission wishes to retain for other reasons, will appear in Code 
Commission Notes in replacement volumes. 


CODE STATUS 


Tennessee Code Annotated is the official Code of Tennessee. It was adopted 
in 1955. Code supplements and replacement volumes are also enacted into law 
following their publication, in order to assure the integrity and official 
character of all Code text. The Code is prepared under the auspices of the 
Tennessee Code Commission and with the assistance of its staff. For the 
authority of the Commission and other statutes relating to the Code, see title 
1 of the Code. 
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COMPILER’S NOTES AND CODE COMMISSION NOTES 


If nothing else, compiler’s notes and code commission notes should always be 
read because they point out important information or special circumstances 
concerning a statute. 

Code commission notes are prepared under the direct supervision of the 
Tennessee Code Commission to convey information that is not apparent on the 
face of a Code section. 

Repealed statutes have compiler’s notes citing the legislative history of the 
repealed section, the chapter and section of the public act responsible for the 
repeal, and a reference to new statutory provisions, if any, which replace the 
repealed statute. Transferred, superseded, obsolete and unconstitutional 
statutes have similar notes. 


COURT RULES 


A softcover Court Rules Annotated two-volume set is included in your Code 
set. These volumes are supplemented once each year in November and are 
replaced annually. Rules of the Supreme Court, the Board of Judicial Conduct, 
the Court of Appeals, and the Court of Criminal Appeals, rules of appellate, 
civil, criminal and juvenile procedure and rules of evidence, as well as local 
rules of practice and procedure in the courts of certain counties are included, 
along with appropriate annotations and indexes. Rules are printed essentially 
in the form in which they have been promulgated, with only minor editing for 
stylistic consistency. 

Advisory Commission Comments which have been added after the original 
comments have, in brackets following each additional paragraph of comment, 
the date the paragraph was added. 


CROSS REFERENCES 


Cross references refer you to other statutes which may affect a law or place 
it in context. Cross references do not cite all related statutes, however, since 
these can be identified by using the General Index. 


DISCIPLINARY BOARD OPINIONS 


Notes under this heading appear in Volume 2 of the Court Rules and its 
supplement, and refer you to opinions of the Board of Professional 
Responsibility of the Supreme Court of Tennessee. 


EFFECTIVE DATES 


Effective date notes appear only in the pocket part supplements to the bound 
volumes. These notes show the effective date for enactments and amendments 
made during the past two years. An effective date note will appear under each 
section enacted or amended, except where an entire chapter or part has been 
enacted, in which case the note will appear only under the first and last 
sections of the chapter or part. 

Where repeals and enactments are postponed, atic dates in the 
boldfaced catchline and explanatory information in the compiler’s notes enable 
you to ascertain the valid law both before and after the postponed effective 
date. In the case of postponed amendments, the current law will be set out 
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followed by a separate postponed version in italics font, both with bracketed 
dates in the catchlines. 


HISTORICAL CITATION 


The historical citation appears in brackets immediately following the text of 
the statute. The historical citation includes the year, chapter and section of all 
public acts enacting or amending the statute. By finding these public acts in 
the session laws, you can trace the history of a section from its original 
enactment to its present form. 

The historical citation also includes references to the sections of former codes 
in which the statute was previously compiled (as in “Code 1932, § 325” cited in 
the historical citation to § 4-3-1803). Amendments to the statute which have 
been implied by subsequent legislation rather than specifically mandated are 
indicated by “impl. am.” followed by the public act chapter and section number. 
Statutes which have been transferred from former section numbers within this 
Code cite the former section number in the historical citation. For instance, in 
the historical citation for § 4-3-203, “T.C.A. (orig. ed.), § 4-308” indicates that 
§ 4-3-2038 was transferred from § 4-308 which appeared in the original edition 
of the 1955 Code. In the historical citation for § 4-3-1009, “T.C.A., § 4-328” 
indicates that § 4-3-1009 was transferred from § 4-328 which appeared in 
either a replacement volume or a pocket part supplement to the original 
edition of the 1955 Code. 

When used in conjunction with the Tables Volume (see Tables Volume below), 
the historical citation can be an invaluable aid in legal research. 

In the Court Rules volume, court rules carry historical citations showing the 
date of any amendment to a rule. The date a set of rules was originally 
promulgated appears beneath the heading to the set. 


INDEXES 


The General Index volumes are updated and replaced annually. In addition, 
at the back of each bound volume in the set, there is a volume index which 
indexes all the material contained in that particular volume. 

Also included with the index volumes are the following items of interest: a 
Title and Chapter Index, which is a short index for use by those familiar with 
terminology used in the T.C.A.; POPULAR NAMES OF ACTS main heading; 
SHORT TITLES main heading; and the Index to Uncodified Public Chapters. 

As accurate and thorough as these indexes are, there is no such thing as an 
index that is affordable, convenient, and perfect. Your best defense against 
index wild goose chases is familiarity with indexing techniques. To that end, a 
list of Suggestions for Fast, Effective Use of the Index has been included on the 
inside front cover of each index volume, and a more detailed treatment is given 
in the Foreword to the Index. 


LAW REVIEWS 


Articles from the Tennessee law school law reviews and other professional 
journals are cited under each statute referred to in the article. 


NOTES TO DECISIONS 


All state and federal cases which construe or apply Tennessee law or the 
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Tennessee or U.S. Constitutions have been annotated and are cited under the 
pertinent statutes. Where a decision has been reviewed by a higher court, the 
subsequent judicial history and disposition is noted in the case citation if such 
disposition has any bearing on the annotated material. Where two or more 
decisions state the same rule of law, the case citations are cumulated under one 
case note. 

Case notes are grouped together under headings called “catchlines.” The 
catchlines identify the basic subject matter of the case notes and assist you in 
locating pertinent notes. The catchlines are arranged in logical order. Where 
there are two or more catchlines, an “analysis” listing all the catchlines 
precedes the annotations. 

Where a statute has been amended or repealed and replaced with similar 
subject matter, case notes construing or applying the former statute are 
frequently retained under “Notes to Decisions.” 

Where a group of case notes applies to more than one statute in the same 
volume, the case notes are usually cited under the most appropriate statute; a 
cross-reference is inserted under the “Notes to Decisions” of the related 
statutes, under the appropriate catchline, referring you to the section carrying 
the pertinent case notes. 


NUMBERING SYSTEM 


A new numbering system has been implemented by the Code Commission 
which facilitates the organization of sections. This system divides existing 
chapters into “parts” so that several related, but distinct, subjects can be 
compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 


“ - 29 - Teeth 


Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-2038 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 

Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
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designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), ete. 

Second level (subdivisions): (1), (2), (3), ete. 

Third level (subdivisions): (A), (B), (C), ete. 

Fourth level (subdivisions): (i), (41), (iii), etc. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (b), (oO), etc. 

(2); (2), (3), ete. 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 
subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (i), (ii), (iii), etc. Example citation: § 1-1-101(a)(1)(A)Q). 


OBSOLETE STATUTES 


Where the Tennessee Code Commission has determined that, in light of 
more recent legislation or court decisions, a statute is no longer valid, the 
statute has been omitted with an indication that it is “Obsolete.” 


PARALLEL REFERENCE TABLES 


Certain titles, chapters and groups of sections which have been repealed in 
their entirety and replaced with similar provisions or which have been 
transferred to new section numbers are accompanied by a parallel reference 
table which refers you from the former section number to the section number 
of the present provisions. These tables generally appear at the front of the 
bound volume or preceding the title or chapter in the supplement. 


REPEALED STATUTES 


Statutes which have been repealed are so indicated in brackets following the 
section number. Notes containing the historical citation of the former statute, 
the legislation responsible for the repeal, and present statutory provisions 
concerning the same subject matter (if any) appear after each repealed section 
or after the first section of a repealed chapter. References to repealed statutes 
are ordinarily dropped upon volume revision. 


REPLACED VOLUMES 


The Code is regularly updated and streamlined by the replacement of 
volumes. Although a current set of the Tennessee Code Annotated contains the 
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currently applicable statutes, users are encouraged to retain replaced volumes 
and their supplements for historical reference. 


SECTION HEADINGS 


According to § 1-3-109, section headings or “catchlines” are not to be 
construed as part of the law. The Code Commission has authority, under 
§ 1-1-108(a), to “change the wording of and prepare new section headings and 
symbols.” Working together, the Code Commission and the publisher 
continuously review catchlines to ensure that they give all necessary 
information as briefly and accurately as possible. Generally, T.C.A. catchlines 
give no more information than is necessary to distinguish one section from 
others you might consult. Thus, the catchline for § 1-3-109 reads “Section 
headings and histories,” not “Section headings and histories not part of law”; 
the longer form would be used only if the chapter had another section that 
focused on headings and histories from a different angle. In addition, T.C.A. 
catchlines often use popular terminology in an attempt to shed light on a 
section’s meaning and save you valuable research time, even though the 
popular term appears nowhere in the section and may be less accurate than its 
technical equivalent. 

The Code Commission and the publisher invite your suggestions on ways to 
improve particular catchlines. 


SENTENCING COMMISSION COMMENTS 


These comments, contained under sections of the criminal laws amended by 
chapter 591 of the Public Acts of 1989, were written to the text of the sections 
of chapter 591, as codified herein. These comments have not been revised to 
reflect amendments to these sections after 1989. They have been retained to 
provide guidance on the original intent of those sections which may not be 
affected by later amendments. 


SUPERSEDED STATUTES 


A statute which has been superseded by the enactment of subsequent 
legislation is omitted and indicated as “Superseded” in brackets following the 
section number. A compiler’s note containing information concerning the 
superseding provisions accompanies a superseded statute. 


TABLES OF CONTENTS 


Each bound volume carries a table of contents listing titles, chapters, and 
parts. In addition, a complete table of T.C.A. titles is updated and published 
annually in the supplement pamphlet for Volume 1. This table, which follows 
the Preface and precedes the User’s Guide, helps you find the T.C.A. volume 
you need, and also helps you keep track of titles that have been relocated due 
to volume replacement. 


TABLES VOLUME 


The Tables Volume (Volume 13) of the Tennessee Code Annotated is one of 
the most helpful tools in legal research. 

Included in the Tables Volume are parallel tables referring the user from 
section numbers in former codes to section numbers in the original 1955 
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Tennessee Code Annotated. Also in Volume 13 is a table of former and current 
section numbers for Code sections whose numbers have changed since 1955. 
This table provides a reference to Code sections renumbered in the conversion 
from the former two-tier numbering system to the new three-tier system. 

Disposition tables list each chapter and section of all the Tennessee public 
acts passed by the legislature and indicate where each has been compiled in 
the present Tennessee Code Annotated. Public act sections which were 
repealed prior to the publication of the original Tennessee Code Annotated in 
1955 have been omitted in order to reduce the size of the Tables Volume; 
however, sections repealed after 1953 are indicated as repealed with a citation 
to the public act chapter and section responsible for the repeal. Public act 
sections which have not been compiled are indicated with notations such as 
“special,” “temporary,” “repealing,” “effective date,” “separability,” “emergency,” 
“legislative intent,” “unconstitutional,” etc. 

The disposition tables and the historical citations following the statutes 
work in tandem (see Historical Citation, above). In order to determine where 
a particular public act chapter or section has been compiled, refer to the 
disposition tables. For instance, the tables show that Public Act 1965, ch. 181, 
§ 7 has been compiled in § 11-9-107. The historical citation following § 11-9- 
107 indicates that it was enacted by Public Acts 1965, ch. 181, § 7 and that it 
has not been amended. The object is to help you find your way from the public 
acts to the compiled section, or from the section to the public acts. 

Other helpful information is contained in the Table volumes or its current 
supplement, including mortality tables, annuity valuation tables, a table of 
county populations based on the federal decennial census, and a table showing 
the incorporation date, population, and basic charter of ‘Tennessee 
municipalities. 


TEXTBOOKS 


Citations to some of the standard Tennessee treatises have been included 
where they refer to Tennessee statutes. 


UNCONSTITUTIONAL STATUTES 


Statutes determined to be unconstitutional are omitted and indicated as 
“Unconstitutional” in brackets following the section number. A compiler’s note 
giving the court decisional authority accompanies such section. 
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TITLE 34 
GUARDIANSHIP 


. Guardianships and Conservatorships Generally. 

. Guardianship Generally. 

. Conservatorship Generally. 

[Reserved]. 

Uniform Veterans’ Guardianship Law. 

. Power of Attorney. 

. Public Guardianship for the Elderly. 

. Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act. 


CHAPTER 1 


GUARDIANSHIPS AND CONSERVATORSHIPS 


GENERALLY 


Chapter 1-3 definitions. 

Parents as joint and equal natural guardians of minors — Custody of minors — Support 
of minors over eighteen (18) years of age in high school — Property of minor — 
Incapacity of parents — Divorce — Commitment of guardianship to county — 
Guardianship instrument. 

Duties of department of children’s services when no natural guardian, or child 
abandoned. 

Letters of guardianship or conservatorship — Disposition of funds of minor under 
$25,000 — Discharge of paying entities — Order of distribution — Distribution of 
funds — Direction of funds into trust. 

Bond. 

Petition for appointment of fiduciary. 

Guardian ad litem. 

Hearings on petitions — Notice. 

When fiduciary’s appointment becomes effective — Evidence of appointment — Liability 
— Fiduciary oath. 

Management of property — Inventory — Filing — Failure to file or appear — Revocation 
of authority. 

Accounting with court — Failure to account. 

Compensation to fiduciary. 

Payments by fiduciary. 

Charging of costs of proceedings. 

Investments — Trust — Management plan — Court approval — Waiver. 

Sale of property. 

Resignation of fiduciary — Transfer of fiduciary relationship. 

Persons receiving property — Receipt for property — Filing. 

Standby fiduciary. 

When people may be appointed fiduciary — Eligible persons. 

Powers of court — Additional actions — Waiver of requirements — Compromise. 

Distributions to persons other than minor — Gift program. 

Summons to appear for abuse, mismanagement or failure to perform — Removal — 
Submission of matter to district attorney general’s office. 

No fiduciary appointed — Expunction of record. 

Attorney ad litem. 
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Section 


34-1-126. 
34-1-127. 
34-1-128. 
34-1-129. 
34-1-130. 
34-1-131. 
34-1-132. 
34-1-133. 


Finding of disablement and need of assistance prerequisite for appointment of fiduciary. 
Least restrictive alternative to be imposed. 

Duties of court clerk — Records — Index — Deadlines — Notices and summons. 
Letters of conservatorship or guardianship — Limited. 

Forms or instructions — Inventory, receipts and expenditures. 

Examination of annual accounting — Report to judge. 

Appointment of emergency guardian or conservator. 

Expedited limited healthcare fiduciary. 


34-1-101. Chapter 1-3 definitions. 


As used in this chapter and chapters 2 and 3 of this title, unless the context 
otherwise requires: 


(1) “Adversary counsel” means a private lawyer hired by a respondent to 
represent the respondent’s interest in any action under this chapter and 
chapters 2 and 3 of this title; 

(2) “Attorney ad litem” means an attorney appointed by the court to act as 
counsel for the respondent; 

(3) “Closest relative” or “closest relatives” means the person or persons 
who are in the level of intestate heirs nearest to the respondent under the 
Tennessee laws of intestate succession. If there are two (2) or more closest 
relatives, all such persons shall be treated equally; 

(4)(A) “Conservator” or “co-conservators” means a person or persons or an 

entity appointed by the court to exercise the decision-making rights and 

duties of the person with a disability in one or more areas in which the 
person lacks capacity as determined and required by the orders of the 
court; ? 

(B) “Conservatorship” is a proceeding in which a court removes the 
decision-making powers and duties, in whole or in part, in a least 
restrictive manner, from a person with a disability who lacks capacity to 
make decisions in one or more important areas and places responsibility 
for one or more of those decisions in a conservator or co-conservators; 

(5) “Corporate surety” means a corporation admitted to do business in the 
state and licensed under title 56, chapter 2; 

(6) “Court” means any court having jurisdiction to hear matters concern- 
ing guardians or conservators; 

(7) “Fiduciary” means a guardian, coguardian, conservator, co-conserva- 
tor, or qualified trustee as defined in § 35-16-102(12)(A); 

(8) “Financial institution” means a bank as defined by § 45-2-107, a 
savings and loan association as defined by § 45-3-104, a credit union subject 
to title 45, chapter 4, or a nonprofit general welfare corporation as defined in 
§ 45-2-105; 

(9) “Guardian” or “coguardian” means a person or persons appointed by 
the court to provide partial or full supervision, protection and assistance of 
the person or property, or both, of a minor; 

(10) “Guardian ad litem” means a person meeting the qualifications set 
forth in § 34-1-107(c) appointed by the court to investigate the allegations in 
a petition, perform the duties set forth in § 34-1-107(d) and report to the 
court with recommendations as to the best interests of the respondent; 

(11) “Least restrictive alternatives” means techniques and processes that 
preserve as many decision-making rights as practical under the particular 
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circumstances for the person with a disability; 

(12) “Minor” means any person who has not attained eighteen (18) years 
of age and who has not otherwise been emancipated; 

(13) “Person” means any individual, nonhuman entity or governmental 
agency; 

(14) “Person with a disability” means any person eighteen (18) years of 
age or older determined by the court to be in need of partial or full 
supervision, protection, and assistance by reason of mental illness, physical 
illness or injury, developmental disability, or other mental or physical 


incapacity; 


(15) “Physician” means a medical doctor or doctor of osteopathic medicine 
who is licensed to practice medicine in this state; 

(16) “Property management plan” means the plan submitted by the 
fiduciary for the investment and management of the property of a minor or 


person with a disability; 


(17) “Psychologist” means a psychologist who is licensed to practice in this 


state; and 


(18) “Respondent” means a person who is a minor or is alleged to be a 
person with a disability for whom a fiduciary is being sought. 


History. 

Acts 1992, ch. 794, § 2; 1994, ch. 901, § 4; 
1996, ch. 811, § 1; T.C.A. § 34-11-101; Acts 
2010, ch. 831, § 1; 20138, ch. 435, §§ 2-6; 2018, 
en.1605,:8) 1 2019 .chsi8405§3:3. 


Compiler’s Notes. 

Former ch. 1, §§ 34-1-101 — 34-1-107 (Acts 
1859-1860, ch. 99, §§ 1, 2; 1899, ch. 177, § 1; 
Shan., §§ 4256, 4257, 5868a1; Acts 1923, ch. 
41, §§ 1-3; 1927, ch. 79, § 1; mod. Code 1932, 
8§ 8463-8466, 8472, 8473, 10070; 1951, ch. 23, 
§ 1; 1951, ch. 148, § 1 (Williams, § 8476); 
1955, 'ch.137, 801; 1957, ch. 102, § 1, 1959, ch. 
147, § 1; 1961, ch. 337, §§ 1, 2; 1963, ch. 48, 
§ 1; 1972, ch. 612, § 3; impl. am. Acts 1975, ch. 
219, § 1; Acts 1976, ch. 675, § 1; 1978, ch. 523, 
§§ 1, 2; 1978, ch. 662, § 1; T.C.A. (orig. ed.), 
§§ 34-101 — 34-103, 34-105, 34-106, 34-108, 
34-109; Acts 1984, ch. 668, § 1; 1985, ch. 140, 
§ 30; 1991, ch. 181, § 1), concerning general 
provisions for guardians, was repealed by Acts 
1992, ch. 794, § 1, effective January 1, 1993. 

Acts 2018, ch. 485, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 

Acts 1992, ch. 794, § 52 provided that for 
each existing guardian or conservator, the pro- 
visions of this chapter shall be effective for any 
act required to be done by the fiduciary and due 


on or after January 1, 1993; and that each 
existing limited guardian shall become a guard- 
ian or conservator as the case may be, with 
limited powers on January 1, 1993. 


Law Reviews. 

A Quantum Leap for Ethical Guidance: Com- 
parison of the Model Code and Rule 1.14 of the 
Proposed Rules of Professional Conduct (Donna 
S. Harkness), 35 No. 11 Tenn. B.J. 20 (1999). 

Changes in Tennessee’s Guardianship and 
Conservatorship Statute (Mary D. Colley and 
Colleen P. Mac Lean), 29 No. 1 Tenn. B.J. 14 
(1993). 

Conservatorship Proceedings and Due Pro- 
cess: Protecting the Elderly in Tennessee (Tri- 
cia M. York), 36 U. Mem. L. Rev. 491 (2006). 

Survey of the New Tennessee Guardianship 
and Conservatorship Act, 60 Tenn. L. Rev. 
(1993). 

To Be or Not To Be in Tennessee: Deciding 
Surrogate Issues, 34 U. Mem. L. Rev. 333 
(2004). 


Attorney General Opinions. 

A dependent or neglected child in the depart- 
ment of children’s services’ custody without 
termination of parental rights is not a “ward of 
the state” under Tennessee law, OAG 02-022, 
2002 Tenn. AG LEXIS 14 (2/26/02). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Federal Law. 


3. Due Process. 

4. Disabled Person. 
5. Hearings. 

6. Conservator. 


34-1-102 


1. Constitutionality. 

The very simple statutory procedure for con- 
testing incompetency by the ward of a conser- 
vatorship affords adequate procedural due pro- 
cess, and the statutes do not unjustifiably 
restrict a ward’s liberty in violation of substan- 
tive due process or the right to equal protection. 
State ex rel. McCormick v. Burson, 894 S.W.2d 
739, 1994 Tenn. App. LEXIS 622 (Tenn. Ct. 
App. 1994). 

An action challenging the constitutionality of 
conservatorship laws was within the public 
interest exception to the mootness doctrine and 
the case did not become moot when the conser- 
vatorship involved was dissolved. State ex rel. 
McCormick v. Burson, 894 S.W.2d 739, 1994 
Tenn. App. LEXIS 622 (Tenn. Ct. App. 1994). 


2. Federal Law. 

State conservatorship statutes do not run 
afoul of the federal Americans with Disabilities 
Act since state action under such laws does not 
discriminate against wards in the context of the 
federal statute. State ex rel. McCormick v. 
Burson, 894 S.W.2d 739, 1994 Tenn. App. 
LEXIS 622 (Tenn. Ct. App. 1994). 


3. Due Process. 

Prison inmate, forcibly administered drugs, 
failed to state a claim for violation of his due 
process rights under the fourteenth amend- 
ment where the inmate had been adjudicated 
incompetent and incapable of giving informed 
consent to medical treatment, and a limited 
guardian was appointed for that very purpose. 
Holley v. Deal, 948 F. Supp. 711, 1996 U.S. Dist. 
LEXIS 18165 (M.D. Tenn. 1996). 


4. Disabled Person. 

For the purposes of T.C.A. §§ 34-1-126 and 
34-1-101(7), the record contained clear and con- 
vincing evidence that the widow was a disabled 
person who was in need of a conservator’s 
supervision, protection, and assistance because 
the medical and _ psychological testimony, 
coupled with the lay testimony, painted a clear 
and compelling picture that the elderly widow’s 
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functional and decision-making capacities were 
significantly impaired and that the widow’s 
mental state was on deteriorating course with 
no reasonable prospect for improvement; thus, 
a conservator or conservators for the widow 
was appropriate along with an order defining 
their duties. In re Conservatorship Groves, 109 
S.W.3d 317, 2003 Tenn. App. LEXIS 112 (Tenn. 
Ct. App. 2003). 


5. Hearings. 

Where a comatose veteran’s wife was ap- 
pointed conservator of the estate and person of 
her husband, the trial court erred in denying 
her an appropriate hearing on her petition to 
remove a bank as co-conservator and to retain 
control over the medical malpractice litigation 
that she had filed on behalf of her husband in 
federal court. AmSouth Bank v. Cunningham, 
253 S.W.3d 636, 2006 Tenn. App. LEXIS 144 
(Tenn. Ct. App. Feb. 27, 2006). 


6. Conservator. 

Judgment ordering a partial conservatorship 
was affirmed because the trial court made an 
independent best interest determination and 
there was clear and convincing evidence in the 
record to support the finding that the appoint- 
ment of a conservator was in appellant’s best 
interest; appellant was disabled and in need of 
assistance. Lawton v. Lawton, 384 S.W.3d 754, 
2012 Tenn. App. LEXIS 390 (Tenn. Ct. App. 
June 15, 2012), appeal denied, In re Lawton, — 
S.W.3d —, 2012 Tenn. LEXIS 692 (Tenn. Sept. 
19, 2012). 

Judgment ordering a partial conservatorship 
was affirmed because the trial court made an 
independent best interest determination and 
there was clear and convincing evidence in the 
record to support the finding that the appoint- 
ment of a conservator was in appellant’s best 
interest; appellant was disabled and in need of 
assistance. Lawton v. Lawton, 384 S.W.3d 754, 
2012 Tenn. App. LEXIS 390 (Tenn. Ct. App. 
June 15, 2012), appeal denied, In re Lawton, — 
S.W.3d —, 2012 Tenn. LEXIS 692 (Tenn. Sept. 
19, 2012). 


34-1-102. Parents as joint and equal natural guardians of minors — 
Custody of minors — Support of minors over eighteen (18) 
years of age in high school — Property of minor — Inca- 
pacity of parents — Divorce — Commitment of guardian- 
ship to county — Guardianship instrument. 


(a) Parents are the joint natural guardians of their minor children, and are 
equally and jointly charged with their care, nurture, welfare, education and 
support and also with the care, management and expenditure of their estates. 
Each parent has equal powers, rights and duties with respect to the custody of 
each of their minor children and the control of the services and earnings of 
each minor child; provided, that so much of the net income of each minor child 
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as may be necessary may be expended by a parent (without the necessity of 
court authorization) for the child’s care, maintenance and education. Funds of 
a minor held by a guardian shall not be expended to relieve or minimize the 
obligation of the parent or parents to support the minor. , 

(b) Parents shall continue to be responsible for the support of each child for 
whom they are responsible after the child reaches eighteen (18) years of age if 
the child is in high school. The duty of support shall continue until the child 
graduates from high school or the class of which the child is a member when 
the child attains eighteen (18) years of age graduates, whichever occurs first. 

(c) If either parent dies or is incapable of acting, the guardianship of each 
minor child shall devolve upon the other parent. 

(d) If the parents of a minor child are divorced, the court may award the 
guardianship of the property of the minor child to the parent who, in the court’s 
judgment, would best serve the welfare of the minor child and the child’s 
estate. The parent appointed guardian of the child’s estate may, but does not 
have to be, the parent with legal custody. The appointment of a parent as legal 
guardian does not affect the custodial decree of the divorce court except in 
those situations in which the guardianship of the minor or legal custody is 
committed to the department of children’s services, in which case the order of | 
the court having jurisdiction of the guardian proceedings or custodial proceed- 


ings under title 37 shall control. 


History. 
Acts 1992, ch. 794, § 3; 1996, ch. 1079, § 67; 
T.C.A. § 34-11-102. 


Cross-References. 

Decree for support of children, § 36-5-101. 

Juvenile courts and proceedings, parents’ li- 
ability for support, § 37-1-151. 

Public administrators and public guardians, 
title 30, ch. 1, part 4. 

Public guardianship for the elderly, title 34, 
eht7: 


School age and attendance, § 49-6-3001. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), 
§ 1039. 


Law Reviews. 

Parent’s Cause of Action in Tennessee for 
Injured Child’s Lost Earnings and Services, 
Expenses, and Lost Society; A Comparative 
Analysis (Steven W. Feldman), 51 Tenn. L. Rev. 
83 (1983). 


NOTES TO DECISIONS 


Analysis 


. Custody. 

. —Rights of Parents. 

—Rights of Intervening Parties. 
—Review. 

Support. 

. —Joint Obligation of Parents. 

. —Rights of Child. 

. —Suits to Recover Support. 

. —Post-Majority Support. 

10. Parties to Suits. 

11. Actions for Injury. 

12. Visitation Rights. 

18. Emancipation. 

14. Security of Testamentary Trustee. 
15. Court Control of Guardianship. 
16. Custody of Wards. 
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17. Removal of Guardian. 


1. Custody. 

Mere financial advantage is not the deter- 
mining factor in awarding custody of a child 
since test is what is for the best interests of the 
child. Smith v. Smith, 188 Tenn. 430, 220 
S.W.2d 627, 1949 Tenn. LEXIS 356 (1949), 
overruled in part, Hass v. Knighton, 676 S.W.2d 
554, 1984 Tenn. LEXIS 915 (Tenn. 1984). 


2. —Rights of Parents. 

There is, under the modern law, no absolute 
right in the parent to the custody of his own 
child. Stubblefield v. State, 171 Tenn. 580, 106 
S.W.2d 558, 1937 Tenn. LEXIS 140 (1937). 

A parent’s right to the custody of his own 
child is paramount, other considerations being 
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equal. Stubblefield v. State, 171 Tenn. 580, 106 
S.W.2d 558, 1937 Tenn. LEXIS 140 (1937). 


3. —Rights of Intervening Parties. 

Intervenors not related to parties in divorce 
proceeding were entitled to custody of middle 
child though mother was awarded oldest and 
youngest child where evidence showed that 
neither parent wanted the child which had won 
a spot in the hearts of the intervenors by virtue 
of his own personality. Smith v. Smith, 188 
Tenn. 430, 220 S.W.2d 627, 1949 Tenn. LEXIS 
356 (1949), overruled in part, Hass v. Knighton, 
676 S.W.2d 554, 1984 Tenn. LEXIS 915 (Tenn. 
1984). 


4, —Review. 

Appellate court in reviewing custody cases 
should not determine same on whether the trial 
court’s decision is supported by weight of the 
evidence but should review case de novo by 
considering what is for the best interests of the 
child though determination by trial court is 
entitled to great weight. Smith v. Smith, 188 
Tenn. 430, 220 S.W.2d 627, 1949 Tenn. LEXIS 
356 (1949), overruled in part, Hass v. Knighton, 
676 S.W.2d 554, 1984 Tenn. LEXIS 915 (Tenn. 
1984). 


5. Support. 

After divorce a mother cannot be required to 
contribute to the support of minor children 
whose custody has been placed in the father. 
Hilton v. Hilton, 62 Tenn. App. 480, 463 S.W.2d 
955, 1970 Tenn. App. LEXIS 325 (Tenn. Ct. 
App. 1970). 

By lowering the age of majority from 21 to 18 
years of age, the general assembly completely 
emancipated such persons from the control of 
the parents and relieved the parents of their 
legal duty of support. Garey v. Garey, 482 
S.W.2d 1383, 1972 Tenn. LEXIS 353 (Tenn. 
1972). 

The divorced father’s obligation to support 
the child included medical and funeral expen- 
ditures. In re Shumate, 39 B.R. 808, 1984 
Bankr. LEXIS 5780 (Bankr. E.D, Tenn. 1984). 

The “class of which the child is a member” is 
the class of which the child happens to be a 
member on the child’s 18th birthday. Stevens v. 
Raymond, 773 S.W.2d 935, 1989 Tenn. App. 
LEXIS 234 (Tenn. Ct. App. 1989). 

T.C.A. § 37-1-151(b) unambiguously re- 
quired a trial court to set child support retro- 
active to the date a child was placed in state 
custody, the statute did not include any limita- 
tion on the length of time for which retroactive 
support could be due, and a trial judge had no 
discretion to deviate from the statutorily im- 
posed period of retroactive support; moreover, 
this requirement was consistent with other 
statutes defining the obligations of parents to 
their children, under Tennessee law every par- 
ent was obligated to support his or her child 
during their minority. State v. Wilson, 132 
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S.W.3d 340, 2004 Tenn. LEXIS 329 (Tenn. 
2004). 

Trial court erred in concluding that a mother 
had breached a marital dissolution agreement 
by declining to pay her son’s college expenses 
after discovering that the father and the son 
had concealed a tuition discount received as a 
result of the father’s employment at the univer- 
sity where the son was enrolled; the conduct of 
the father and the son excused the mother of 
further performance of her contractual obliga- 
tions. Lopez v. Taylor, 195 S.W.3d 627, 2005 
Tenn. App. LEXIS 837 (Tenn. Ct. App. 2005). 

Father’s duty of support to his children did 
not end upon the death of the children’s 
mother; furthermore, this obligation existed 
with or without the mandate of a court order. 
Kirkpatrick v. O’Neal, 197 S.W.3d 674, 2006 
Tenn. LEXIS 602 (Tenn. 2006). 

Child support provision of a marital dissolu- 
tion agreement (MDA) in which the father 
agreed to pay, inter alia, twenty-one percent of 
all bonuses or other income as defined by the 
child support guidelines was subject to modifi- 
cation because, when the trial court approved 
the agreement and incorporated the MDA into 
the final decree of divorce, the twenty-one per- 
cent provision merged into the divorce decree, 
lost its contractual nature, and thus became 
subject to modification by the trial court. Kes- 
ser v. Kesser, 201 S.W.3d 636, 2006 Tenn. 
LEXIS 693 (Tenn. 2006), superseded by statute 
as stated in, Moore v. Moore, 254 S.W.3d 357, 
2007 Tenn. LEXIS 778 (Tenn. Sept. 5, 2007). 

Any agreement between parents regarding 
the payment of child support of a minor child is 
within the legal obligation to support the minor 
child, and therefore is subject to court modifi- 
cation once the agreement is merged into a 
divorce decree. Kesser v. Kesser, 201 S.W.3d 
636, 2006 Tenn. LEXIS 693 (Tenn. 2006), su- 
perseded by statute as stated in, Moore v. 
Moore, 254 S.W.3d 357, 2007 Tenn. LEXIS 778 
(Tenn. Sept. 5, 2007). 


6. —Joint Obligation of Parents. 

The obligation of both parents to provide 
support for their child is equal and joint, inso- 
far as the child is concerned. Brooks v. Brooks, 
166 Tenn. 255, 61 S.W.2d 654, 1933 Tenn. 
LEXIS 88 (19383). 

The obligation previously resting upon the 
father to support his minor child has not been 
destroyed by this statute. That obligation is 
joint so far as the child is concerned, but a 
controversy between the parents as to contri- 
bution of each is to be determined by equitable 
principles, having due regard to the condition 
and means of each. Brooks v. Brooks, 166 Tenn. 
255, 61 S.W.2d 654, 1933 Tenn. LEXIS 88 
(1933). 

Under this section the obligation for the 
support of a minor child is no longer primarily 
charged upon the father, but the father and 
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mother are equally and jointly charged with the 
child’s care, nurture, welfare, education and 
support. Rose Funeral Home, Inc. v. Julian, 176 
Tenn. 534, 144 $.W.2d 755, 1940 Tenn. LEXIS 
98, 131 A.L.R. 858 (1940). 

Agreement of the mother to perform her 
statutory duty with reference to the child does 
not discharge the father’s statutory obligation. 
Rose Funeral Home, Inc. v. Julian, 176 Tenn. 
534, 144 S.W.2d 755, 1940 Tenn. LEXIS 98, 131 
A.L.R. 858 (1940). 

Divorced husband was liable to divorced wife 
for one-half of daughter’s college expenses 
where it appeared that husband was successful 
business man. Atchley v. Atchley, 29 Tenn. App. 
124, 194 S.W.2d 252, 1945 Tenn. App. LEXIS 
113 (Tenn. Ct. App. 1945). 

Where statute imposes equally on husband 
and wife duty of supporting children, wife was 
not a volunteer when she supported children 
upon husband’s failure and is not, as such, 
prevented from recovering from husband for 
such support furnished children. Cline v. Cline, 
37 Tenn. App. 696, 270 S.W.2d 499, 1954 Tenn. 
App. LEXIS 101 (Tenn. Ct. App. 1954). 

Under this section the mother and father 
remain equally and jointly charged with the 
care, nurture, welfare, education and support 
of their minor children after a divorce decree 
awarding the custody of such children to the 
mother, and any dispute between them as to 
the proper apportionment of expenses in that 
connection may be settled by the courts of this 
state under equitable principles. Schwalb v. 
Schwalb, 39 Tenn. App. 306, 282 S.W.2d 661, 
1955 Tenn. App. LEXIS 71 (Tenn. Ct. App. 
1955), superseded by statute as stated in, 
Moore v. Moore, — S.W.2d —, 1991 Tenn. App. 
LEXIS 869 (Tenn. Ct. App. Nov. 1, 1991). 


7. —Rights of Child. 

Where a divorce decree awarding custody of 
the child to the mother provides that the father 
shall contribute to its maintenance, such decree 
relates merely to the relative rights and duties 
of the parents toward each other and the child’s 
rights against the father are not affected. Rose 
Funeral Home, Inc. v. Julian, 176 Tenn. 534, 
144 $.W.2d 755, 1940 Tenn. LEXIS 98, 131 
A.L.R. 858 (1940). 

Chancellor in divorce proceeding wherein 
mother was given custody of 15 year old child 
properly required father to deed property to 
child for her support and maintenance though 
she was not a party to proceeding, since mother 
as guardian of the child was before the court. 
Cline v. Cline, 186 Tenn. 509, 212 S.W.2d 361, 
1948 Tenn. LEXIS 571 (1948). 

Plaintiff, a resident of Tennessee, was en- 
titled to garnish wages earned in Tennessee by 
defendant, a resident of Alabama, though 
plaintiff had secured a divorce in Alabama with 
a decree of $20 a month for support of minor 
children, where garnishment suit was for pur- 
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pose of reimbursing plaintiff for medical ex- 
penses for children, since divorce decree did not 
discharge obligation of defendant for cost of 
emergency services, hence cause of action arose 
in Tennessee. Merrill v. Merrill, 188 Tenn. 10, 
216 S.W.2d 705, 1948 Tenn. LEXIS 486, 7 
A.L.R.2d 488 (1948). 


8. —Suits to Recover Support. 

Mother’s suit for child’s future support can- 
not be maintained in an independent suit by 
mother in her own name and right. The right to 
sue as next friend in the right of the child 
reserved. Brooks v. Brooks, 166 Tenn. 255, 61 
S.W.2d 654, 1933 Tenn. LEXIS 88 (1933). 


9. —Post-Majority Support. 

Fact that the mother of a deceased child 
agreed to pay the funeral expenses did not bar 
a suit by the funeral home against the divorced 
father. Rose Funeral Home, Inc. v. Julian, 176 
Tenn. 534, 144 S.W.2d 755, 1940 Tenn. LEXIS 
98, 131 A.L.R. 858 (1940). 

Under Tennessee state law, standing alone, 
there is no statutory duty to support a child 
after the age of majority, and any duty to 
provide post-majority support is purely con- 
tractual in nature. Binder v. Prager (In re 
Prager), 181 B.R. 917, 1995 Bankr. LEXIS 909 
(Bankr. W.D. Tenn. 1995). 


10. Parties to Suits. 

Father could maintain suit under § 20-1-105 
for expenses incurred in payment of medical 
expenses resulting from injury of minor son in 
automobile accident and was not required to 
join mother as party plaintiff under the provi- 
sions of this section. Whitley v. Hix, 207 Tenn. 
683, 343 S.W.2d 851, 1961 Tenn. LEXIS 386 
(1961). 

Grant of a partial summary judgment in 
favor of the passenger was improper because, 
although the father was a head of the house- 
hold and he maintained the vehicle for the 
purpose of providing pleasure or comfort for the 
family, a genuine issue of material fact re- 
mained as to whether the father had sufficient 
control over the vehicle. He was the head of 
household because he had a family relationship 
with the son and had a duty to support him; the 
father’s duty of support derived from T.C.A. 
§ 34-1-102(a), which provided that parents 
were the joint natural guardians of their minor 
children, and were equally and jointly charged 
with their care. Starr v. Hill, 353 S.W.3d 478, 
2011 Tenn. LEXIS 767 (Tenn. Aug. 31, 2011). 


11. Actions for Injury. 

Where the mother has exclusive custody and 
is entitled to the services of the child injured in 
an automobile accident, a prior judgment 
against the father for damages arising out of 
the same accident does not affect the cause of 
action of the mother for loss of services and 
expenses. Boring v. Miller, 215 Tenn. 394, 386 
S.W.2d 521, 1965 Tenn. LEXIS 627 (1965). 
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12. Visitation Rights. 

Absent any statutory right establishing a 
third-party’s right of visitation, parents retain 
the right to determine with whom their chil- 
dren associate. White v. Thompson (In re 
Thompson), 11 S.W.3d 913, 1999 Tenn. App. 
LEXIS 629 (Tenn. Ct. App. 1999). 

The Tennessee legislature has not conferred 
upon one who is a nonparent who is not and has 
not been married to either of the children’s 
parents, but who previously maintained an 
intimate relationship with such a parent and 
who previously provided care and support to 
the children, any right of visitation. White v. 
Thompson (In re Thompson), 11 S.W.3d 913, 
1999 Tenn. App. LEXIS 629 (Tenn. Ct. App. 
1999). 


13. Emancipation. 

Once a child reaches the age of majority there 
was a complete emancipation of the minor from 
the bonds of parental control and at the time of 
complete emancipation the parents’ legal duty 
to support the child was terminated. Garey v. 
Garey, 482 S.W.2d 133, 1972 Tenn. LEXIS 353 
(Tenn. 1972). 


14. Security of Testamentary Trustee. 

Where the testator thinks fit to repose a 
trust, without security, the courts will not in- 
terfere and require security without a breach of 
trust, or at least a tendency thereto. Bowling v. 
Scales, 2 Cooper’s Tenn. Ch. 63 (1874). 
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The property will not be taken from the 
custody of trustee, acting without security, un- 
less a breach of trust, or a tendency thereto, is 
shown. Vaccaro v. Cicalla, 89 Tenn. 63, 14 S.W. 
43, 1890 Tenn. LEXIS 23 (1890). 


15. Court Control of Guardianship. 

The chancery court has jurisdiction to re- 
quire a testamentary trustee for testator’s mi- 
nor children to file inventories, make settle- 
ments, and administer the trust under its 
direction. This jurisdiction may be invoked by, 
and exercised at the instance of, either the 
trustee or the beneficiaries. Bowling v. Scales, 2 
Cooper’s Tenn. Ch. 63 (1874) (exercising the 
jurisdiction to appoint a receiver until final 
hearing); Caruthers v. Caruthers, 70 Tenn. 264, 
1879 Tenn. LEXIS 173 (1879). 


16. Custody of Wards. 

The testamentary guardian has the legal 
right to the custody and possession of his 
wards, but this legal right, without being im- 
paired, will be given to another in a case where 
the interest of the wards obviously requires 
that it should be done. Ward v. Roper, 26 Tenn. 
111, 1846 Tenn. LEXIS 71 (1846). 


17. Removal of Guardian. 

The court may remove a testamentary guard- 
ian in case of insolvency, wasting of the estate, 
intended removal, mismanagement, intended 
disparagement in marriage, or other sufficient 
cause. Massingale v. Hale, 5 Tenn. 30 (1817). 


34-1-103. Duties of department of children’s services when no natural 
guardian, or child abandoned. 


(a) When there is no natural guardian of a minor or when a minor has been 


abandoned and if the minor requires service from the department of children’s 
services, the duly authorized agent of the commissioner of children’s services 
of the county in which the minor resides may act as the custodian of the person 
of the minor with the powers as enumerated in § 37-1-140, until a guardian is 
appointed. 

(b) The guardianship of the minor may be committed to the duly authorized 
agent of the commissioner by an instrument in writing signed: 

(1) If both parents are then living, by the parents of the child or, if either 
parent of the child is dead, by the surviving parent; 

(2) If either one (1) of the parents has abandoned or neglected to provide 
for the minor for a period of six (6) months, by the other parent; or 

(3) If the minor is born out of wedlock, by the mother of such minor. 

(c) The guardianship shall be in accordance with this section and the 
instrument shall be upon the terms, time and conditions agreed upon by the 
parties. 

(d) The instrument shall be: 

(1) Signed; 
(2) Acknowledged before a notary public or county clerk; and 
(3) Recorded in the office of the county clerk in the county where the 
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instrument is executed, where the minor is residing, or where the county 
office of the department of children’s services is located. 


History. 
Acts 1992, ch. 794, § 4; 1996, ch. 1079, §§ 67, 
68; T.C.A. § 34-11-1083. 


Cross-References. 
Infant prematurely born alive during abor- 


tion declared abandoned child, custody, § 39- 
15-207. 


NOTES TO DECISIONS 


Analysis 


1. Power of State. 
2. Appointment of Conservator. 


1. Power of State. 

The state has the constitutional power to act 
for incompetents and for partial incompetents 
to the extent of the partial incompetency. State, 
Dep’t of Human Services v. Northern, 563 
S.W.2d 197, 1978 Tenn. App. LEXIS 281 (Tenn. 
Ct. App. 1978), dismissed, Northern v. Depart- 
ment of Human Resources, 4386 U.S. 923, 98 S. 
Ct. 2816, 56 L. Ed. 2d 767, 1978 U.S. LEXIS 
1975 (1978). 


2. Appointment of Conservator. 

Judgment ordering a partial conservatorship 
was affirmed because the trial court made an 
independent best interest determination and 
there was clear and convincing evidence in the 


record to support the finding that the appoint- 
ment of a conservator was in appellant’s best 
interest; appellant was disabled and in need of 
assistance. Lawton v. Lawton, 384 S.W.3d 754, 
2012 Tenn. App. LEXIS 390 (Tenn. Ct. App. 
June 15, 2012), appeal denied, In re Lawton, — 
S.W.3d —, 2012 Tenn. LEXIS 692 (Tenn. Sept. 
19, 2012). 

Judgment ordering a partial conservatorship 
was affirmed because the trial court made an 
independent best interest determination and 
there was clear and convincing evidence in the 
record to support the finding that the appoint- 
ment of a conservator was in appellant’s best 
interest; appellant was disabled and in need of 
assistance. Lawton v. Lawton, 384 S.W.3d 754, 
2012 Tenn. App. LEXIS 390 (Tenn. Ct. App. 
June 15, 2012), appeal denied, In re Lawton, — 
S.W.3d —, 2012 Tenn. LEXIS 692 (Tenn. Sept. 
19, 2012), 


34-1-104. Letters of guardianship or conservatorship — Disposition of 
funds of minor under $25,000 — Discharge of paying 
entities — Order of distribution — Distribution of funds — 
Direction of funds into trust. 


(a) Except as provided in subsections (b)-(d), no person shall undertake the 
administration of the estate of a minor or person with a disability until the 
person has been issued letters of guardianship or letters of conservatorship; 
provided, that no guardian or conservator shall be appointed if the property of 
the minor or person with a disability is deposited with the clerk of the court 
subject to distribution on order of the court. The letters of conservatorship 
shall either: 

(1) Recite the specific powers to be exercised by the conservator and the 
specific powers retained by the person with a disability; or 

(2) Have attached to them the order or orders of the court specifying the 
powers to be exercised by the conservator and the powers retained by the 
person with a disability. 

(b) Ifthe total property of a minor or person with a disability does not exceed 
the sum of twenty-five thousand dollars ($25,000) and the court determines it 
is in the best interest of the minor or person with a disability, the court may 
order any person holding property belonging to the minor or person with a 
disability to deliver all or any part of the money or property, without the 
necessity of the appointment of a fiduciary, to the natural guardian or 
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guardians of the minor or to the person with whom the minor or person with 
a disability resides or to the person with a disability. Notwithstanding any law 
to the contrary, if the guardians of the minor are the parents of the minor and 
are divorced or legally separated from each other, the court may order that the 
funds be delivered, all or in part, to either of the parents if the court finds that 
such order would best serve the welfare of the minor. The receipt by any of 
these persons of the money or property discharges the paying entity from 
further liability. To bring the matter before the court, any person may petition 
the court for an order of distribution. The petition shall set forth the 
information required by §§ 34-2-104 and 34-3-104, except the petition shall 
request distribution according to this section instead of the appointment of a 
fiduciary. The court may appoint a guardian ad litem to assist it in determining 
the best interest of the minor or person with a disability. 

(c) In any judicial proceeding in which any fund or part of the fund is 
decreed to belong to a minor or person with a disability, or in which there is a 
recovery in favor of a minor or person with a disability, the court trying the 
case may retain the fund or recovery or part of the fund or recovery to be 
disbursed by the clerk and master or clerk of the court for the support, 
maintenance or education of the minor or person with a disability under the 
orders of the court; provided, that the fund or part of the fund or the amount 
of the recovery does not exceed the sum of twenty-five thousand dollars 
($25,000) and the minor is without a legal guardian; and provided further, that 
the court, in its discretion, may direct the fund to be paid to the natural 
guardian of the minor or the other person having the care and custody of the 
minor or person with a disability to be applied for the support, maintenance or 
education of the minor or person with a disability, subject to such terms and 
conditions as the court may impose. 

(d) In a proceeding to determine letters of guardianship or conservatorship, 
the court shall be vested with the authority to direct any fund or part of the 
fund decreed to belong to a minor or person with a disability, or in which there 
is recovery in favor of a minor or person with a disability, into a trust created 
under the Tennessee Uniform Trust Code, compiled in title 35, chapter 15 with 
such fiduciary appointed upon order of the court according to this chapter. 


History. 

Acts 1992, ch. 794, § 5; 1994, ch. 855, § 1; 
T.C.A. § 34-11-104; Acts 2008, ch. 958, § 1; 
2008, ch. 1204, § 1; 2013, ch. 435, 8§ 7, 46; 
2019, ch. 197, §§ 1, 2; 2019, ch. 340, §§ 4, 5. 


Compiler’s Notes. 

Acts 2018, ch. 485, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


Cross-References. 
Shares of infants in partition sales, § 29-27- 
218. 


34-1-105. Bond. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 641. 


Law Reviews. 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1961 Tennessee Survey (Herman L. 
Trautman), 14 Vand. L. Rev. 1253 (1961). 


(a)(1) Except as otherwise provided in subsection (b), bond shall be required 
of the fiduciary in an amount equal to the sum of the fair market value of all 
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personal property and the amount of the anticipated income from all 
property, including the real property, for one (1) year. If the surety for the 
bond is posted by a corporate surety, the amount of the surety shall equal the 
amount of the bond. If the surety for the bond is posted by pledging property, 
the value of the unencumbered property posted shall be equal to one 
hundred fifty percent (150%) of the bond. 

(2) If the property pledged to secure the bond is personal property, the 
property shall be delivered to the clerk for safekeeping. If the property 
pledged to secure the bond is real property, notice of the pledge shall be 
recorded in the register’s office of the county in which the real property is 
located. 

(3) The bond shall be renewed annually by the fiduciary. The court may 
adjust the amount of required bond to reflect changes in the value of the 
property of the minor or person with a disability. The surety’s liability under 
the bond shall not be cumulative and shall not exceed the amount of the bond 
in force at the time of default. | 
(b) In the discretion of the court, bond may be excused if the court makes a 

finding, which finding shall be stated in the order, that the requirement of bond 
would be unjust or inappropriate in that case and that one (1) of the following 
exists: 

(1) The fiduciary is a financial institution excused from the requirement of 
bond under § 45-2-1005; 

(2) The total fair market value of the minor’s non-real estate property or 
the person with a disability’s non-real estate property does not exceed the 
sum of ten thousand dollars ($10,000) and the court finds the benefit to the 
ward by saving the expense outweighs the risks incident to the absence of a 
bond; 

(3) The document naming the suggested or preferred fiduciary excuses 
the fiduciary from posting bond; 

(4) The property of the minor or person with a disability is placed with a 
financial institution and the fiduciary and the financial institution enter into 
a written agreement, filed with the court, in which the financial institution 
agrees it will not permit the fiduciary to withdraw the principal without 
court approval; 

(5) The property of the minor or person with a disability is deposited with 
the clerk and master or clerk of the court; or 

(6) The fiduciary is appointed fiduciary over the person of the minor or 
person with a disability but has not also been appointed as fiduciary over the 
person’s estate. 


History. Cross-References. 

Acts: 1992, ch. 794, § 6; T.C.A. § 34-11-105; Action on bond by party aggrieved, § 20-1- 
Acts 2013, ch. 435, §§ 38, 46. 103. 
Compiler’s Notes. Law Reviews. 


Acts 2013, ch. 435, § 48 provided that the Non-Tax Aspects of Estate Planning (Ronald 


act, which amended this section, shall apply to [ee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 
actions commenced on or after July 1, 2013. 
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NOTES TO DECISIONS 


Analysis 


. In General. 

Formalities of Bond. 

. Veteran’s Guardianship Bond. 
. Liability of Guardian. 

. Liability of Sureties. 

. Actions on Bond. 

. Rights of Sureties. 

. Execution of Renewal Bond. 

. Liability on Renewal Bonds. 
10. —Suits Against Sureties. 

11. Liability on Additional Bonds. 
12. Contribution Between Sureties. 


OONMHIRWNeE 


1. In General. 

A personal representative must settle his 
accounts as such personal representative be- 
fore he can be appointed as guardian. Ezell v. 
Hamilton, 63 Tenn. 304, 1874 Tenn. LEXIS 248 
(1874). 

The statute contemplates an inquiry into the 
estate of the ward, with a view to determine the 
penalty of the bond, and to call the attention of 
the sureties to the probable extent of their 
liability. Pearson v. Dailey, 75 Tenn. 674, 1881 
Tenn. LEXIS 166 (1881). 


2. Formalities of Bond. 

If the guardian’s bond is informal and not 
according to the statute, as where it is made 
payable to the wrong payee, or the penalty is 
blank, relief will be granted the ward in chan- 
cery, by an account against the principal and 
sureties. Especially will relief be given in chan- 
cery where the sureties have taken indemnity 
by mortgage on the faith of their liability. 
Ferrell v. Dooly, 25 Tenn. 110, 1845 Tenn. 
LEXIS 35 (1845); Bumpas v. Dotson, 26 Tenn. 
310, 1846 Tenn. LEXIS 132 (1846). 

A guardian’s bond with one surety is good 
and binding on him since the requirement of 
two or more sureties is merely directory, but the 
officer charged with the duty of taking the bond 
will be liable to the party aggrieved for the 
damages sustained, if in fact a loss occurred by 
reason of the failure to require the number of 
sureties fixed by the statute. Spears v. Smith, 
77 Tenn. 483, 1882 Tenn. LEXIS 87 (1882). 


3. Veteran’s Guardianship Bond. 

Where trust company as guardian of non 
compos war veteran was required to execute 
bond with solvent surety company as condition 
for payment by United States veteran’s bureau 
of fund due veteran ward, and bond so obtained 
expressly provided that it did not supersede 
any other bond and was not to be construed as 
retroactive, chancellor erred in treating it as 
statutory bond which was merely defective be- 
cause of recited limitations and in considering 
it as regularly conditioned to answer for guard- 
ian’s defaults occurring either before or after its 


execution. Peoples Bank v. Elizabethton Trust 
Co., 23 Tenn. App. 288, 130 S.W.2d 989, 1939 
Tenn. App. LEXIS 36 (Tenn. Ct. App. 1939). 


4, Liability of Guardian. 

A guardian is liable for failure to call his 
predecessor in office to account; but, in such 
case, where a recovery and satisfaction have 
been had against him, he is entitled to be 
subrogated to the rights of the wards against 
the first guardian; or, if he has satisfied the first 
guardian’s deficiency, by the payment and sat- 
isfaction of the judgment against himself for his 
such failure to collect the same from the first 
guardian and his sureties, he may, by an order 
of court under the enlarged power of amend- 
ment conferred by statute, be substituted on 
the record as plaintiff in place of the wards in 
their pending suit against a surety of the first 
guardian. Smith v. Alexander, 36 Tenn. 482, 
1857 Tenn. LEXIS 40 (1857). 

Where a guardian, from improper motives, 
procures an advantageous sale of the property 
of the wards to be set aside for technical rea- 
sons avoiding it, against the will of the pur- 
chaser, and procures a resale at a loss, he will 
be held liable for the loss. Mountcastle v. Mills, 
58 Tenn. 267, 1872 Tenn. LEXIS 258 (1872). 

The guardian’s regular or general bond cov- 
ers the rents of his ward’s land during the 
period held by him under a void judicial sale 
procured by himself, and at which he became 
the purchaser, where the sale has been an- 
nulled by the chancery court, and the land has 
been recovered by the wards. Sanders v. Forg- 
asson, 62 Tenn. 249, 1873 Tenn. LEXIS 186 
(1878). 

Where a guardian, holding a check repre- 
senting the funds of his wards, but payable to 
himself individually, deposited it to his per- 
sonal credit in a bank, by the permission of its 
assistant cashier, after the guardian had in- 
formed him of the facts, both the guardian and 
the bank were guilty of a conversion of the 
fund, completed by the entry of the amount of 
the check to the guardian’s personal credit, 
whereby the bank became a trustee of the fund, 
and could only be relieved from liability to 
account therefor by the guardian’s subsequent 
true administration of the trust fund and his 
accounting therefor. United States Fidelity & 
Guaranty Co. v. People’s Bank, 127 Tenn. 720, 
157 S.W. 414, 1913 Tenn. LEXIS 17 (1918). 


5. Liability of Sureties. 

While the sureties on the guardian’s bond 
will be released by the ward’s acceptance, with- 
out their consent, of the guardian’s note or 
order on a third party, after he is of age, for the 
payment of the amount due from the guardian 
to the ward. The mere drawing of orders on the 
guardian by the ward, in favor of third persons, 
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which are accepted by him, does not operate as 
a discharge of the sureties unless such orders 
are paid. Bond v. Ray, 24 Tenn. 492, 1844 Tenn. 
LEXIS 117 (1844). 

The sureties on a guardian’s bond are not 
liable for money paid to the guardian, on ac- 
count of the ward who, at the time of the 
payment, was of age. Shelton v. Smith, 62 Tenn. 
82, 1873 Tenn. LEXIS 145 (1873). 

Sureties on general bond executed in 1854 
were not liable for proceeds received by guard- 
ian for sale of land, but sureties on renewal 
bond executed in 1861 subject to provisions of 
1858 Code were liable for proceeds from sale of 
land in hands of guardian at time of execution. 
Shelton v. Smith, 62 Tenn. 82, 1873 Tenn. 
LEXIS 145 (1873). 

The sureties are liable for only simple inter- 
est upon the amount of the guardian’s liability 
after the termination of his guardianship by his 
death or otherwise. Sanders v. Forgasson, 62 
Tenn. 249, 1873 Tenn. LEXIS 186 (1873). 

Where a guardian, appointed in this state for 
a resident infant whose estate consisted of 
assets to come from another state, with no 
assets in this state, executed a bond in double 
the value of those assets of his ward, and the 
guardian and his sureties entered into their 
obligations with a view to those particular 
assets, the law will presume that the bond was 
executed with special reference to those assets, 
and the sureties on the bond will be held liable 
therefor. Pearson v. Dailey, 75 Tenn. 674, 1881 
Tenn. LEXIS 166 (1881). 


6. Actions on Bond. 

An action will lie on a statutory bond without 
a previous account in equity, first ascertaining 
the extent of the guardian’s liability, whether 
he is sued alone or jointly with his sureties, or 
they or a part of them are sued alone; or a bill 
may be filed in equity, not only for the account- 
ing, but also to recover the amount found to be 
due. Justices of Franklin County v. Willis, 11 
Tenn. 461, 1832 Tenn. LEXIS 94 (1832); Foster 
v. Maxey’s Ex’rs, 14 Tenn. 223, 14 Tenn. 224, 
1834 Tenn. LEXIS 65 (1834); Sanders v. Forg- 
asson, 62 Tenn. 249, 1873 Tenn. LEXIS 186 
(1873); Parker’s Heirs v. Irby, 68 Tenn. 221, 
1877 Tenn. LEXIS 23 (1877). 

A bill for an account and settlement may be 
maintained against a surety of a deceased 
guardian alone, without making his personal 
representative a party defendant, especially 
where the insolvency of the deceased guard- 
ian’s estate is alleged. Parker’s Heirs v. Irby, 68 
Tenn. 221, 1877 Tenn. LEXIS 23 (1877). 


7. Rights of Sureties. 

Where the sureties of a guardian have been 
made liable on his bond, they are entitled to his 
compensation, as settled by the court on his 
various settlements, as a credit on their liabil- 
ity. Sanders v. Forgasson, 62 Tenn. 249, 1873 
Tenn. LEXIS 186 (1878). 
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The sureties of the guardian may maintain a 
bill against the guardian and ward to reach a 
fund converted by the defendant guardian and 
third persons made defendants and to have it 
applied to indemnify themselves (the sureties) 
before any liability has been fixed against them 
by judgment, where the insolvency of the 
guardian is alleged and shown. Davidson v. 
Crisp, 1 Shan. 261 (1873); Adams v. Gleaves, 78 
Tenn. 367, 1882 Tenn. LEXIS 192 (1882). 

While the sureties of a guardian are entitled 
to be subrogated to all the rights and remedies 
of the ward against the guardian (their princi- 
pal), even before their payment of his default, 
where he (the guardian) is insolvent, yet the 
sureties stand no higher than the ward and 
take such remedies precisely as the ward could 
take them, that is, with all the equities and 
limitations existent against him. Adams vy. 
Gleaves, 78 Tenn. 367, 1882 Tenn. LEXIS 192 
(1882). 

Surety of guardian, paying the wards, was 
entitled to be subrogated to the rights of the 
wards against a bank, guilty jointly with guard- 
ian of conversion of ward’s funds, and to recover 
from it the total deposit, and not merely a small 
overdraft at the time of the making of the 
deposit. United States Fidelity & Guaranty Co. 
v. People’s Bank, 127 Tenn. 720, 157 S.W. 414, 
1913 Tenn. LEXIS 17 (1918). 

A bank, sued as party to the principal’s 
misappropriation, cannot complain that the 
surety, suing on the theory of subrogation to 
rights of the minor heirs as creditors, has not 
paid them, where the latter are in court acqui- 
escing, and all the parties are protected by 
decree. American Surety Co. v. Grace, 151 
Tenn. 575, 271 S.W. 739, 1924 Tenn. LEXIS 87 
(1925). 


8. Execution of Renewal Bond. 

To constitute a regular biennial renewal 
bond, it is not required that it be executed 
exactly at the end of the two years. Any renewal 
at any time pending the guardianship, not 
made in conformity with a different order of 
court, is a renewal bond within the meaning of 
the statute. Crook v. Hudson, 72 Tenn. 448, 
1880 Tenn. LEXIS 43 (1880). 


9. Liability on Renewal Bonds. 

The new sureties on biennial renewal bonds 
are cumulative to the former sureties and they 
are all liable to the ward, the last sureties 
taken are first liable, and so in the inverse 
order in which the bonds were taken and the 
liability of each set of sureties extends not only 
to the future acts of the guardian, but relates to 


his first appointment, and is coextensive with 


the guardianship. Jamison v. Cosby & Fergu- 
son, 30 Tenn. 273, 1850 Tenn. LEXIS 111 
(1850); Collins v. Knight, 3 Cooper’s Tenn. Ch. 
183 (1876); Dibbrell v. Mitchell, 2 Shan. 591 
(1877); Tennessee Hosp. v. Fuqua, 69 Tenn. 608, 
1878 Tenn. LEXIS 144 (1878); Crook v. Hudson, 
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72 Tenn. 448, 1880 Tenn. LEXIS 43 (1880); 
Williams v. Hollis, 14 Tenn. App. 374, — S.W.2d 
—, 1931 Tenn. App. LEXIS 49 (Tenn. Ct. App. 
1931); McCuiston v. Haggard, 21 Tenn. App. 
277, 109 S.W.2d 413, 1937 Tenn. App. LEXIS 32 
(Tenn. Ct. App. 1937). 

The primary liability of the sureties on a 
biennial renewal bond is not altered by the fact 
that the guardian had misappropriated the 
ward’s estate before its execution. The liability 
of such sureties is coextensive with the guard- 
ianship, and relates to the first appointment of 
the guardian. Crook v. Hudson, 72 Tenn. 448, 
1880 Tenn. LEXIS 43 (1880). 

New sureties on a guardianship bond are 
cumulative to former sureties and in an action 
on the bond for damages because of improper 
investments the fact that the investments were 
made before the defendant became a surety is 
no defense for such surety. McCuiston v. Hag- 
gard, 21 Tenn. App. 277, 109 S.W.2d 4138, 1937 
Tenn. App. LEXIS 32 (Tenn. Ct. App. 1937). 


10. —Suits Against Sureties. 

The different sets of sureties may all be sued 
together in a bill filed in the chancery court, 
and the court can render a decree against the 
sureties on the different bonds, and declare the 
order of their liability; or the different sets of 
sureties may be sued in so many different 
actions at law at the same time upon their 
respective bonds. The sureties may be sued 
with or without the principal. State use of Heirs 
of Howard v. Parker, 67 Tenn. 495, 1875 Tenn. 
LEXIS 73 (1875), overruled in part, Jackson v. 
Crutchfield, 111 Tenn. 394, 77 S.W. 776, 1903 
Tenn. LEXIS 35 (1903); Collins v. Knight, 3 
Cooper’s Tenn. Ch. 183 (1876); Tennessee Hosp. 
v. Fuqua, 69 Tenn. 608, 1878 Tenn. LEXIS 144 
(1878). 
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11. Liability on Additional Bonds. 

Where an additional guardian bond is given 
because of the reception of additional funds, or 
because the existing bond is not deemed solvent 
by the court, and it orders other and better 
security to be given, such additional bond not 
being the regular biennial renewal bond, the 
sureties upon both bonds are equally liable as if 
they had all signed one bond; neither set of 
sureties can claim that one is liable before the 
other; and all are liable to contribute equally 
for the funds received by the guardian, and not 
accounted for. Johnson v. Johnson, 53 Tenn. 
240, 1871 Tenn. LEXIS 349 (1871); Odom v. 
Owen, 61 Tenn. 446, 1873 Tenn. LEXIS 204 
(1873); McGlothlin v. Wyatt, 69 Tenn. 717, 1878 
Tenn. LEXIS 166 (1878). 


12. Contribution Between Sureties. 

Where the guardian executes a mortgage to 
indemnify his sureties, and afterwards makes 
his biennial renewal bond, with one of the 
former sureties and a new surety as sureties on 
it, the mortgage continues as an indemnity to 
such former surety against his continued liabil- 
ity, and through him as the holder of such 
collateral security, it inures to the benefit of his 
cosurety, the new surety, to the exclusion of 
other and general creditors of the mortgagor, 
though he be dead. Bobbitt v. Flowers, 31 Tenn. 
511, 1852 Tenn. LEXIS 151 (1852). 

Where one surety received from the guardian 
the trust funds in payment of the guardian’s 
individual indebtedness to such surety, he is 
bound, in exoneration of his cosurety, to ac- 
count for such trust fund, though the misappro- 
priation was accomplished in pursuance of an 
agreement previously made between them, 
with the knowledge of the other surety who 
acquiesced in such misappropriation. Pile v. 
McCoy, 99 Tenn. 367, 41 S.W. 1052, 1897 Tenn. 
LEXIS 41 (1897). 


34-1-106. Petition for appointment of fiduciary. 


(a) The petition for the appointment of a fiduciary shall be served in 
accordance with the Tennessee Rules of Civil Procedure. The guardian ad litem 
appointed may serve the petition on the respondent. 

(b) The petitioner shall give notice to the closest relative of the respondent 
required to be named in the petition and to the person, if any, having care or 
custody of the respondent, institution, or residential provider with whom the 
respondent is living by certified mail or personal service in accordance with the 
Tennessee Rules of Civil Procedure. If, after reasonable effort, a postal address 
cannot be ascertained, a notification may be published in a newspaper of 
general circulation in the county where the petition is filed, or if there is no 
newspaper of general circulation published in the county, notice may be posted 
at the county courthouse, except where such petitions are filed by or on behalf 
of a regional mental health institute owned and operated by the department of 
mental health and substance abuse services or by or on behalf of the 
department of intellectual and developmental disabilities pertaining to an 


15 GUARDIANSHIPS AND CONSERVATORSHIPS 


34-1-106 


individual receiving home- and community-based waiver services or interme- 
diate care facility/intellectual disability (ICF/ID) services. 


History. 

Acts 1992, ch. 794, § 7; 1994, ch. 855, § 2; 
T.C.A. § 34-11-106; Acts 2007, ch. 8, § 7; 2013, 
ch. 435, § 8; 2021, ch: 305, § (1. 


Compiler’s Notes. 

Acts 2013, ch. 485, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 

Acts 2021, ch. 305, § 6 provided that any 
court forms that do not comply with the act, 
which amended this section, may be used until 
current supplies are exhausted and new forms 
prepared. 


Amendments. 

The 2021 amendment rewrote (b), which 
read: “Notice by certified mail with return re- 
ceipt requested shall be given by the clerk of 
the court to the closest relative or relatives of 
the respondent required to be named in the 
petition and to the person, if any, having care or 
custody of the respondent, institution, or resi- 
dential provider with whom the respondent is 
living.” 


Effective Dates. 
Acts 2021, ch. 305, § 7. May 4, 2021. 
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Analysis 


. Application by Testamentary Guardian. 
. Application by Husband. 

. Application of Purchaser. 

Appointment of Guardian Ad Litem. 
Application by Guardian Ad Litem. 
Application by Next Friend. 

. Collateral Attack. 

. Validity of Sale. 

Procedure. 
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. Application by Testamentary Guard- 
ian. 

Although the statute requires the regular 
guardian of an infant to make the application 
for the sale of the infant’s lands, a sale con- 
tracted by a testamentary guardian without 
authority, and afterwards confirmed as an ad- 
vantageous one by a decree rendered in a suit 
brought by such testamentary guardian 
against his ward for that purpose, is valid even 
upon direct attack. Hurt v. Long, 90 Tenn. 445, 
16 S.W. 968, 1891 Tenn. LEXIS 29 (1891). 


2. Application by Husband. 

A husband may file a bill for the sale and 
reinvestment of the proceeds of his infant wife’s 
realty. McNish v. Bryan, 2 Tenn. Civ. App. (2 
Higgins) 448 (1911). 


3. Application of Purchaser. 

A bill for an infant’s benefit to sell real estate 
for maintenance and education should be filed 
by some person with the infant’s interest at 
heart, and should not be entertained when filed 
by one desiring to purchase the infant’s land. 
Reynolds v. Chumbley, 175 Tenn. 496, 135 
S.W.2d 941, 1939 Tenn. LEXIS 67 (1940). 


4. Appointment of Guardian Ad Litem. 

The guardian ad litem required by this sec- 
tion may be appointed by the clerk and master, 
as in other cases. Beaumont v. Beaumont, 54 
Tenn. 226, 1872 Tenn. LEXIS 39 (1872). 


Appointment of guardian ad litem by deputy, 
when the clerk is complainant, if the chancellor 
afterwards ratifies the appointment by permit- 
ting him to act as the representative of the 
infant, may not be assigned as error, if it is an 
irregularity. Hurt v. Long, 90 Tenn. 445, 16 S.W. 
968, 1891 Tenn. LEXIS 29 (1891). 

If interest of guardian and ward is likely to be 
adverse, another should be appointed guardian 
ad litem. Freeman v. Citizens’ Nat’] Bank, 167 
Tenn. 399, 70 S.W.2d 25, 1933 Tenn. LEXIS 54 
(1934). 

The purpose of appointing a guardian ad 
litem is to protect the incompetent in the par- 
ticular litigation wherein the appointment is 
made. Goins v. Yowell, 41 Tenn. App. 280, 293 
S.W.2d 251, 1956 Tenn. App. LEXIS 167 (Tenn. 
Ct. App. 1956). 

Although appointment of guardian ad litem 
can only be made after the incompetent has 
been brought before the court, where the court 
has jurisdiction over the property this may be 
done by publication as well as service of pro- 
cess. Goins v. Yowell, 41 Tenn. App. 280, 293 
S.W.2d 251, 1956 Tenn. App. LEXIS 167 (Tenn. 
Ct. App. 1956). 

In proceedings to sell land of allegedly men- 
tally incompetent person in the interest of the 
incompetent, an adjudication of insanity in a 
lunacy proceeding was not required as a pre- 
requisite to the appointment of a guardian ad 
litem. Goins v. Yowell, 41 Tenn. App. 280, 293 
S.W.2d 251, 1956 Tenn. App. LEXIS 167 (Tenn. 
Ct. App. 1956). 


5. Application by Guardian Ad Litem. 

A guardian ad litem cannot file a bill to sell 
land for benefit of an infant. Browning v. 
Browning, 79 Tenn. 106, 1883 Tenn. LEXIS 20 
(1883). 


6. Application by Next Friend. 
In proceedings to sell land of allegedly men- 
tally incompetent person in the interest of the 
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incompetent, petition of next friend seeking to 
intervene was properly dismissed where the 
alleged incompetent was already represented 
by a guardian ad litem and the petition of the 
next friend disclosed that she was not acting 
exclusively in the interest of the alleged incom- 
petent. Goins v. Yowell, 41 Tenn. App. 280, 293 
S.W.2d 251, 1956 Tenn. App. LEXIS 167 (Tenn. 
Ct. App. 1956). 


7. Collateral Attack. 

A collateral attack on a proceeding in a suit to 
sell realty because not in accordance with the 
provisions of this section was not sustained. 
Covington v. Bullefin, 1 Tenn. App. 603, — S.W. 
—, 1925 Tenn. App. LEXIS 80 (Tenn. Ct. App. 
1925). 

In proceedings by administrator of estate for 
partition and sale of land for payment of debts 
of estate and also in interest of allegedly incom- 
petent co-owner, degree of chancery court ap- 
proving the sale would not be void so as to be 
subject to attack by creditor of estate on ground 
that bill was multifarious or subject to criticism 
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for other technical grounds. Goins v. Yowell, 41 
Tenn. App. 280, 293 S.W.2d 251, 1956 Tenn. 
App. LEXIS 167 (Tenn. Ct. App. 1956). 


8. Validity of Sale. 

Even if this section should require that a suit 
in chancery for the sale of the property of an 
incompetent be instituted by a general guard- 
ian, a sale made at the insistence of someone 
other than the guardian would not be void. 
Goins v. Yowell, 41 Tenn. App. 280, 293 S.W.2d 
251, 1956 Tenn. App. LEXIS 167 (Tenn. Ct. 
App. 1956). 


9. Procedure. 

In a conservatorship proceeding where the 
brother-in-law sought to be appointed conser- 
vator over the elderly widow, in the absence of 
evidence to the contrary, the appellate court 
presumed that the petition was served upon the 
widow and that the trial court clerk notified the 
widow’s closest relatives as required by T.C.A. 
§ 34-1-106. In re Conservatorship Groves, 109 
S.W.3d 317, 2003 Tenn. App. LEXIS 112 (Tenn. 
Ct. App. 2003). 


(a)(1) The court may appoint a guardian ad litem in any proceeding and, 
except as provided in this section, shall appoint a guardian ad litem on filing 
of a petition for appointment of a fiduciary. If the respondent is represented 
by counsel who has made an appearance for the respondent, the court may 
appoint or continue the services of a guardian ad litem or may waive 
appointment or terminate the services of a guardian ad litem in the best 
interests of the respondent. 

(2) The court may waive the appointment of a guardian ad litem if the 
petitioner or at least one (1) of the petitioners for the appointment is: 

(A) A parent of the minor for whom a guardian is sought; 
(B) A minor who has attained fourteen (14) years of age; or 
(C) An adult respondent. 

(3) The court may waive the appointment of a guardian ad litem if the 
court determines the waiver is in the best interests of the minor or person 
with a disability. 

(b) If the guardian ad litem is to be appointed, the appointment shall be 


made no later than ten (10) days from the date the petition for the appointment 


of the fiduciary was filed. 


(c) The person appointed guardian ad litem shall be a lawyer licensed to 
practice in this state. If there are insufficient lawyers within the court’s 
jurisdiction for the appointment of a lawyer as guardian ad litem, the court 


may appoint a nonlawyer. 


(d)(1) The guardian ad litem owes a duty to the court to impartially 
investigate the facts and make a report and recommendations to the court. 
The guardian ad litem serves as an agent of the court, and is not an advocate 
for the respondent or any other party. 

(2) In each proceeding, the guardian ad litem shall: 
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(A) Verify that the respondent and each other person required to be 
served or notified was served or notified; 

(B) Consult with the respondent in person as soon as possible after 
appointment; 

(C) If possible, explain in language understandable to the respondent 
the: 

(i) Substance of the petition; 

(ii) Nature of the proceedings; 

(iii) Respondent’s right to protest the petition; 

(iv) Identity of the proposed fiduciary; and 

(v) Respondent’s rights as set forth in § 34-3-106; and 
(D) Make a report and recommendations to the court concerning the 

issues of: 

(i) Whether a fiduciary should be appointed for the respondent; 

(ii) If a fiduciary should be appointed, whether the proposed fiduciary 
is the appropriate person to be appointed; and 

(iii) Any other matters as directed by the court. 

(3) In a proceeding for the appointment of a conservator, the guardian ad 
litem shall investigate the physical and mental capabilities of the respon- 
dent. The guardian ad litem’s investigation shall include: 

(A) An in-person interview with the respondent; and 
(B) A review of the sworn report required by § 34-3-105 to verify that 
the sworn statement contains: 

(i) A detailed description of the respondent’s physical or mental 
conditions or both that may render the respondent a person with a 
disability; and 

(ii) A detailed description of how the respondent’s physical or mental 
conditions or both may impair the respondent’s ability to function 
normally. 

(4) In a proceeding seeking the appointment of a fiduciary to manage the 
respondent’s property, the guardian ad litem shall investigate the: 

(A) Nature and extent of the respondent’s property; and 

(B) Financial capabilities and integrity of the proposed fiduciary. In 
evaluating the financial capabilities of the proposed fiduciary, the guard- 
ian ad litem may take such actions as directed by the court and as the 
guardian ad litem deems necessary, which may include but are not limited 
to: 

(i) Obtaining and reviewing the proposed fiduciary’s credit report; 

(ii) Inquiring into whether and to what extent the proposed fiduciary 
has previous experience in managing assets of the same or similar type 
and value as the respondent’s assets; 

(iii) Inquiring into how the proposed fiduciary plans to manage the 
respondent’s assets; 

(iv) Inquiring into whether the proposed fiduciary has previously 
borrowed funds from the respondent or received any financial assistance 
or benefits from the respondent; and 

(v) Interview any persons with knowledge and review any documents 
pertinent to the financial capabilities and integrity of the proposed 
fiduciary. 
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(e) The order appointing the guardian ad litem shall authorize the guardian 
ad litem access to records of the respondent in any financial institution and to 
review medical records, and permit the guardian ad litem to discuss the 
respondent’s physical and mental conditions with any physician, psychologist 
or other health care provider who may have pertinent information. 

(f) The guardian ad litem shall make a written report to the court at least 
three (3) days prior to the date set for hearing the matter, which time period 
may be waived in the judge’s discretion. The written report shall provide the 
court with the results of the guardian ad litem’s investigation. The guardian ad 
litem’s report shall specifically state whether: 

(1)(A) The respondent wants to contest: 

(i) The need for a fiduciary; 
(ii) Merely the person to be the fiduciary; or 
(111) Neither; 

(B) Ifthe respondent wants to contest any portion of the proceeding and 
the guardian ad litem’s opinion is that there should be a fiduciary 
appointed, the guardian ad litem shall identify the adversary counsel or 
indicate there is none and request the appointment of an attorney ad 
litem; 

(2) A fiduciary should be appointed and, if so, whether: 

(A) The proposed fiduciary should be appointed; or 

(B) Someone else, identified by the guardian ad litem, should be 
appointed; 

(3) The proposed property management plan should be adopted and, if 
not, what changes should be considered; 

(4) The respondent will attend the hearing and, if, in the opinion of the 
guardian ad litem, it is not in the respondent’s best interest to attend, why. 
(g) Unless the court orders otherwise, the guardian ad litem has no 

continuing duty once an order has been entered disposing of the petition that 
caused the guardian ad litem’s appointment. 

(h) When investigating financial records of a respondent, the guardian ad 
litem shall be the customer within the meaning set forth in title 45, chapter 10, 
known as the Financial Records Privacy Act. 


History. 

Acts 1992, ch. 794, § 8; T.C.A. § 34-11-107; 
Acts 2004, ch. 771, § 1; 2007, ch. 26, § 1; 2013, 
ch. 435, §§ 9-13, 46. 


Compiler’s Notes. 

Acts 2018, ch. 435, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


Cross-References. 
Appointment of guardian ad litem in chan- 
cery court, § 21-1-701. 


Chancery court jurisdiction, title 16, ch. 11, 
part 1. 

Restrictions on appointment of nonresident, 
§ 35-50-107. 


Law Reviews. 

A Quantum Leap for Ethical Guidance: Com- 
parison of the Model Code and Rule 1.14 of the 
Proposed Rules of Professional Conduct (Donna 
S. Harkness), 35 No. 11 Tenn. B.J. 20 (1999). 
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NOTES TO DECISIONS 


Analysis 


. In General. 

. Jurisdiction. 

—Juvenile Courts. 

—Chancery Courts. 
Appointment of Guardian. 
Special Guardian. 

Trustee May Act as Guardian. 

. Sale of Guardian Ad Litem Void. 


ae eae ee 


. In General. 

The state has the constitutional power to act 
for incompetents and for partial incompetents 
to the extent of the partial incompetency. State, 
Dep't of Human Services v. Northern, 563 
S.W.2d 197, 1978 Tenn. App. LEXIS 281 (Tenn. 
Ct. App. 1978), dismissed, Northern v. Depart- 
ment of Human Resources, 436 U.S. 923, 98 S. 
Ct. 2816, 56 L. Ed. 2d 767, 1978 U.S. LEXIS 
1975 (1978). 


2. Jurisdiction. 


3. —Juvenile Courts. 

The jurisdiction of the county court (now 
juvenile or probate court) over infants and their 
estates, and over the appointment and removal 
of guardians, although general, is purely statu- 
tory. Lake v. McDavitt, 81 Tenn. 26, 1884 Tenn. 
LEXIS 4 (1884). 

The power to appoint guardians, require re- 
newal of their bonds, remove them and appoint 
successors, and require annual reports or 
settlements, devolves upon the county court 
(now juvenile or probate court), the duty of the 
county clerk to give certain notices to guardians 
and to call the court’s attention thereto being 
merely ministerial. Brown v. Brown, 16 Tenn. 
App. 230, 64 S.W.2d 59, 1933 Tenn. App. LEXIS 
6 (Tenn. Ct. App. 1933). 


4, —Chancery Courts. 

The chancery jurisdiction extends to the case 
of the person of the infant so far as necessary 
for his protection and education, and to the care 
of the property of the infant for its due man- 
agement and preservation, and proper applica- 
tion for his maintenance. Lake v. McDavitt, 81 
Tenn. 26, 1884 Tenn. LEXIS 4 (1884). 

In addition to its statutory jurisdiction, the 
chancery court possesses its common law juris- 
diction over infants and their estates, and may 
take control of an infant’s property, and, in the 
absence of a general guardian, appoint a lim- 
ited guardian of the person or estate of the 
infant, or a custodian or receiver of the prop- 
erty. Lake v. McDavitt, 81 Tenn. 26, 1884 Tenn. 
LEXIS 4 (1884). 


5. Appointment of Guardian. 

Court did not abuse its discretion in appoint- 
ing father of deceased as guardian for minor 
children of deceased in preference to surviving 


spouse of deceased who had remarried, though 
surviving spouse was named executrix of will. 
Massingale v. Hale, 5 Tenn. 30 (1817). 

Where the appointment of the guardian is 
upon condition that he execute a bond, with 
good security, in a penalty fixed by the court, on 
or by a given time, is a good appointment, if 
there is found, among the files of guardian 
bonds, a formal guardian bond, corresponding 
with the entry on the record, and other records 
are produced showing several settlements sub- 
sequently made between the court and the 
appointee in his character of guardian. Britain 
v. Cowen, 24 Tenn. 315, 1844 Tenn. LEXIS 63 
(1844). 

Letters must be obtained from the county 
court (now probate court) of testator’s county. 
State ex rel. Logan v. Graper, 155 Tenn. 565, 4 
S.W.2d 955, 1926 Tenn. LEXIS 80 (1927). 

As required by T.C.A. § 34-1-107(a), (b), the 
trial court appointed a lawyer, to be the elderly 
widow’s guardian ad litem in the conservator- 
ship proceeding and, in the absence of evidence 
to the contrary, the appellate court presumed 
that the attorney complied with the statutory 
obligation to meet with the widow for the pur- 
pose of explaining the nature of the proceedings 
and to advise the widow of the widow’s rights, 
including the right to contest the petition under 
T.C.A. § 34-1-107(d)(2)(C). In re Conservator- 
ship Groves, 109 S.W.3d 317, 2003 Tenn. App. 
LEXIS 112 (Tenn. Ct. App. 2003). 


6. Special Guardian. 

Where the infant’s estate is so large that no 
one can be procured to make the statutory 
bond, and become guardian, the chancery court 
may assume the custody and control of the 
persons and estates of infants, by the appoint- 
ment of a special guardian to act under the 
instructions of the court and to be subject to its 
orders; and, in such case, it may fix the penalty 
of the bond at a less sum than the statutory 
bond would be. Such special guardian shall act 
until the appointment and qualification of a 
regular guardian. Lake v. McDavitt, 81 Tenn. 
26, 1884 Tenn. LEXIS 4 (1884). 

Whenever a general guardian is appointed 
after appointment of a special guardian, the 
former will be entitled to demand and receive 
the property of the ward from the chancery 
court, or its special appointee, because a gen- 
eral or regular guardian under the statutory 
bond is always to be preferred to a special and 
limited guardian. Lake v. McDavitt, 81 Tenn. 
26, 1884 Tenn. LEXIS 4 (1884). 


7. Trustee May Act as Guardian. 

Where the executor is appointed testamen- 
tary trustee of the entire estate of the testator’s 
minor children, and is honest and capable, and 
has faithfully performed for them all the duties 
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of guardian, without having qualified as their 
guardian, the chancery court will not remove 
him, and will not appoint a guardian for the 
custody of the persons of the infants, if such 
trustee is willing to continue to act as guardian 
in connection with the office of trustee. Vaccaro 
v. Cicalla, 89 Tenn. 63, 14 S.W. 48, 1890 Tenn. 
LEXIS 23 (1890). 
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8. Sale of Guardian Ad Litem Void. 

A guardian ad litem cannot be appointed to 
represent minors in suit by creditors of de- 
ceased where court has prior thereto appointed 
a regular guardian for the minors, and order of 
sale granted to guardian ad litem is void. Dar- 
by’s Lessee v. Anglin, 5 Tenn. 244, 1817 Tenn. 
LEXIS 108 (1817). 


34-1-108. Hearings on petitions — Notice. 


(a) Except as provided in subsection (b), the hearing on a petition shall be 
held not less than seven (7) nor more than sixty (60) days from the date of 
service on the respondent or the date the guardian ad litem was appointed, 
whichever is later. The hearing date may be extended on motion showing good 
cause. 

(b) If the petition alleges the minor or person with a disability is faced with 
a life threatening situation, the court may schedule the hearing in less than 
seven (7) days from the date of service on the respondent; provided, that actual 
notice of the hearing is given to the closest relative and the respondent. 

(c)(1) In a proceeding for the appointment of a conservator, a notice of the 

hearing shall be served on the respondent and any person, institution or 

residential provider having care or custody of the respondent by the 
guardian ad litem or as otherwise authorized under the Tennessee Rules of 

Civil Procedure. The notice of hearing shall be substantially in the following 

form: 


COURT OF 


IN THE , TENNESSEE 
AT 
IN THE MATTER OF 
No. 
Respondent 
NOTICE OF HEARING 

TO: 

SERVICE ADDRESS 


You are notified that a petition has been filed, a copy of which is attached, 
in which it is alleged that you are incapable of caring for yourself or disabled 
from managing your property, or both. The petition seeks the appointment of 
a conservator for your person or property, or both. The court, being satisfied 
that there is good cause for the exercise of jurisdiction as to the matters 


alleged in the petition, has set a hearing on at o'clock in 
the offices or the courtroom of the Honorable , judge of this 
court. 


The court has appointed a guardian ad litem to investigate these matters 
and make a report to the court. The guardian ad litem is charged with 
asserting your best interests and making recommendations, consistent with 
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law, as to what action should be taken in your best interests. The name, 
address and telephone number of the guardian ad litem is: 


A list of your rights in connection with the above described hearing is 
attached or printed on the reverse side of this notice. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the 
seal of the court at my office on 


Clerk and Master or Clerk 

(2) The notice shall contain on the reverse side or on an attached sheet 
those rights set out in § 34-3-106. 

(3) The notice shall also be served upon the closest relative or relatives of 
the respondent, as such persons are described in title 31, chapter 2, but not 
including the petitioner, and upon the person or institution, if any, having 
care and custody of the respondent or with whom the respondent is living. 
Service by mail, sent to the last known address of such persons or 
institution, shall be sufficient for purposes of this subdivision (c)(3). If, after 
reasonable effort, a postal address cannot be ascertained, a notification may 
be published in a newspaper of general circulation in the county where the 
petition is filed, or if there is no newspaper of general circulation published 
in the county, notice may be posted at the county courthouse, except where 
such petitions are filed by or on behalf of a regional mental health institute 
owned and operated by the department of mental health and substance 
abuse services or by or on behalf of the department of intellectual and 
developmental disabilities pertaining to an individual receiving home- and 
community-based waiver services or intermediate care facility/intellectual 


disability (ICF/ID) services. 


History. 

Acts 1992, ch. 794, § 9; T.C.A. 34-11-108; 
Acts 2018, ch. 435, §§ 14, 15, 46; 2021, ch. 305, 
ones 


Compiler’s Notes. 

Acts 2013, ch. 485, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 

Acts 2021, ch. 305, § 6 provided that any 
court forms that do not comply with the act, 


which amended this section, may be used until 
current supplies are exhausted and new forms 
prepared. 


Amendments. 
The 2021 amendment added the last sen- 
tence in (c)(3). 


Effective Dates. 
Acts 2021, ch. 305, § 7. May 4, 2021. 


34-1-109. When fiduciary’s appointment becomes effective — Evidence 
of appointment — Liability — Fiduciary oath. 


(a) On the entry of an order appointing the fiduciary, the administration of 
the oath as provided in subsection (b) and the posting of any required bond, the 
fiduciary’s appointment becomes effective. The only effective evidence of 
appointment shall be duly issued letters of guardianship or conservatorship. 
Except for violations of § 39-14-101, the fiduciary shall have no liability for 
any act done pursuant to the order appointing the fiduciary between the date 
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of the entry of the order and the date of the vacation of the order if the order 
is set aside on appeal. 

(b) Before delivering the letters of guardianship or conservatorship, the 
clerk shall administer to the fiduciary an oath for the faithful performance of 
the fiduciary’s duties. If the fiduciary is a fiduciary of the minor’s or person 
with a disability’s property, the fiduciary’s faithful performance oath shall 
include a promise to timely file each required inventory and accounting and to 
spend the assets of the minor or person with a disability only as approved by 
the court. If there is more than one (1) fiduciary and any of the fiduciaries is not 
a resident of the county in which the court supervising the proceedings is 
located, the oath of the nonresident fiduciary may be sworn or affirmed in the 
presence of a notary public and the acknowledgment of the fiduciary’s oath, 
when certified by the notary public, shall be presented to the appropriate clerk. 
At least one (1) fiduciary’s oath shall be taken by the clerk. 

(c) The social security number of the respondent shall be given to the duly 
appointed fiduciary and used in any other manner approved by the court. The 
court may release the social security number to a third party upon good cause 
shown and upon conditions that the court may deem appropriate. 


History. Textbooks. 

Acts 1992, ch. 794, § 10; 1994, ch. 855, § 3; Pritchard on Wills and Administration of 
T.C.A. § 34-11-109; Acts 2004, ch. 866, § 11; Estates (5th ed., Phillips and Robinson), §§ 79, 
2007, ch. 26, § 2; 2018, ch. 435, §§ 34, 46. 542, 562, 569, 586, 608, 690, 1039. 
Conipiler’s Notes: Tennessee Forms (Robinson, Ramsey and 


Acts 20138, ch. 485, § 48 provided that the Harwell), Nos. 4-503, 4-505, 4-506. 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


34-1-110. Management of property — Inventory — Filing — Failure to 
file or appear — Revocation of authority. 


(a) If the fiduciary is to manage the property of the minor or person with a 
disability, within sixty (60) days after appointment, the fiduciary shall file a 
sworn inventory containing a list of the property of the minor or person with 
a disability, together with the approximate fair market value of each property 
and a list of the source, amount and frequency of each item of income, pension, 
social security benefit or other revenue. If the required information was 
included in the petition but not separately stated as an inventory, the 
inventory shall repeat the information provided in the petition and add any 
later discovered property or income sources. 

(b) Unless the court has approved an extension of time for filing the 
inventory, if the fiduciary fails to file the inventory within the required time, 
the clerk shall promptly notify the fiduciary and the fiduciary’s attorney of 
record. If after notice the inventory has not been filed thirty (380) days 
thereafter, the clerk shall cite the fiduciary to appear on a date certain and 
render the inventory. Upon failure to appear as cited, the fiduciary shall be 
summoned to appear before the court and show cause why the fiduciary should 
not be held in contempt. 

(c) Unless the court has authorized an extension of time to file the inventory, 
if a fiduciary who has been summoned does not respond within thirty (30) days 
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of the date the summons was received by the fiduciary, the court may enter an 
order revoking the fiduciary’s authority and appointing a substitute fiduciary. 


History. act, which amended this section, shall apply to 
Acts 1992, ch. 794, § 11; T.C.A. § 34-11-110; actions commenced on or after July 1, 2013. 
Acts 2013, ch. 435, § 46. 


Compiler’s Notes. 
Acts 2018, ch. 435, § 48 provided that the 


34-1-111. Accounting with court — Failure to account. 


(a) Except as provided in subsection (i), within thirty (30) days after the 
six-month anniversary of the fiduciary’s date of appointment, the fiduciary 
shall file a sworn accounting with the court. 

(b) Except as provided in subsection (i), within sixty (60) days after each 
anniversary of the accounting required in subsection (a) or any other end of an 
accounting period selected by the fiduciary after the subsection (a) accounting, 
the fiduciary shall file a sworn accounting with the court. To select an 
accounting period end other than the end of the month during which the 
fiduciary was appointed, the fiduciary shall file a statement with the clerk 
advising of the accounting period selected. The accounting period shall not 
exceed twelve (12) months. 

(c) For good cause, the court may extend the time for filing the accounting. 

(d)(1) The accounting shall itemize the receipts and the expenditures made 

during the period covered by the accounting. The same or similar items may 

be reported collectively. The accounting shall also detail the property held by 
the fiduciary at the end of the accounting period. To support the financial 
information reported, the fiduciary shall submit with the accounting: 

(A) Each bank statement, brokerage statement or other document 
reporting any financial information; 

(B) In connection with any accounting, to support the financial infor- 
mation reported, the fiduciary shall submit with the accounting the 
original of each cancelled check written on the account unless: 

(i) The fiduciary is a bank to which § 45-2-1002(c) would apply or a 
savings and loan association or credit union to which § 45-2-1002(c) 
would apply if the savings and loan association or credit union were a 
bank, in which case the fiduciary shall comply with § 45-2-1002(c); or 

(ii) The fiduciary account is maintained in a “financial institution” as 
defined in § 34-1-101, that does not return the cancelled checks but 
provides a printed statement showing the date the check cleared, the 
payee and the amount, in which case the fiduciary shall submit a 

- printed statement from the financial institution; 

(C) Acopy of any United States and Tennessee income tax returns filed 
on behalf of the minor or person with a disability. If no United States or 
Tennessee income tax return is due, the fiduciary shall include a state- 
ment in the accounting that no such return is due and shall set forth the 
gross income of the minor or person with a disability, and include 
information from the Internal Revenue Code or Tennessee Code Annotated 
evidencing the availability of the claimed exemption; and 

(D) If the bond is secured by a corporate surety, a statement from the 
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corporate surety that the bond is in force for the next annual period. The 

surety’s liability under the bond shall not be cumulative and shall not 

exceed the sum of the bond in force at the time of default. 

(2) The accounting shall contain a statement concerning the physical or 
mental condition of the person with a disability, which statement shall 
demonstrate to the court the need, or lack of need, for the continuation of the 
fiduciary’s services. 

(e) When the accounting has been confirmed, the clerk of the court shall 
return the original documentation required in subsection (c) to the fiduciary. 

(f) Unless the court has approved an extension of time for filing the 
accounting, if the fiduciary fails to file the accounting within the required time, 
the clerk shall promptly notify the fiduciary and the fiduciary’s attorney of 
record. If after notice the accounting has not been filed thirty (30) days 
thereafter, the clerk shall cite the fiduciary to appear on a date certain and 
render the accounting. Upon failure to appear as cited, the fiduciary shall be 
summoned to appear before the court and show cause why the fiduciary should 
not be held in contempt. 

(g) Unless the court has authorized an extension of time to file the 
accounting, if a fiduciary who has been summoned does not respond within 
thirty (30) days of the date the summons was received by the fiduciary, the 
court may enter an order revoking the fiduciary’s authority and appointing a 
substitute fiduciary. 

(h) On the failure of the fiduciary to account, the fiduciary may be charged 
with the value of the assets at the beginning of the year. The amount shall 
accrue interest at the prejudgment rate and compound annually until a proper 
accounting is made and approved. On the issuance of a show cause order and 
the failure of the fiduciary to appear and explain, the court shall allow the 
entry of judgment against the fiduciary and the fiduciary’s surety for the 
amount unaccounted for, plus interest. The fiduciary’s surety shall be given 
adequate notice and may appear and make defense. 

(i)(1) Financial accountings may be excused in the discretion of the court, if 

the court makes a finding based on the evidence presented at a hearing that 

waiver of the accountings would be appropriate, would be in the best interest 
of the minor or person with a disability and that one (1) of the following 
exists: 

(A) The fiduciary holds no property of the minor or person with a 
disability and receives only fixed periodic payments, including, but not 
limited to, social security, veterans benefits or workers’ compensation 
benefits, and the order appointing the fiduciary authorizes the fiduciary to 
apply the entire periodic payment to the needs of the minor or person with 
a disability. The fiduciary holds no property of the minor or person with a 
disability if the property of the minor or person with a disability is: 

(i) Deposited with the clerk and master or clerk of the court; 

(ii) Placed with a financial institution and the fiduciary and the 
financial institution enter into a written agreement, filed with the court, 
in which the financial institution agrees it will not permit the fiduciary 
to withdraw the principal without court approval; or 
(B) The cost of the accounting would exceed twenty-five percent (25%) of 
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the income produced by the property held by the fiduciary. 
(2) Subdivision (d)(2) requiring a report regarding the physical or mental 
condition of the person with a disability may not be waived or excused. 

(j) This section does not apply to accountings filed pursuant to § 34-5-111, 
relating to veterans’ guardians. The provisions of this section related to 
financial accountings do not apply to fiduciaries who do not have authority over 
the property of the person with a disability. 


History. 

Acts 1992, ch. 794, § 12; 1994, ch. 855, §§ 4, 
BY 16. 1098. ch: 162, 873° T-C.A. 8" 34:11-111; 
Acts 2013, ch. 435, §§ 16-20, 46. 


Code Commission Notes. Former subsec- 
tion (j), relating to conservators for property of 
disabled persons, who failed to file a final 
accounting, being given a grace period of six 


Compiler’s Notes. 

Acts 2018, ch. 435, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


Law Reviews. 
Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 


months after April 21, 1994, was deleted by the 
code commission as obsolete in 1996. 


34-1-112. Compensation to fiduciary. 


(a) The fiduciary may receive reasonable compensation for services ren- 
dered. The court shall set the actual compensation to be paid, taking into 
account: 

(1) The complexity of the property of the minor or person with a disability; 

(2) The amount of time the fiduciary spent in performing fiduciary duties; 

(3) Whether the fiduciary had to take time away from the fiduciary’s 
normal occupation; 

(4) Whether the services provided the minor or person with a disability 
are those the fiduciary should normally have provided had there been no 
need for a fiduciary, and 

(5) Such other matters as the court deems appropriate. 

(b) No person, other than a person performing temporary fiduciary services 
while a proceeding is pending, who has not been appointed by the court to 
serve as a fiduciary shall receive any compensation for fiduciary services; 
however, this does not preclude payment for the necessary care of the minor or 
person with a disability. 

(c) No compensation to the fiduciary shall be paid without prior court 


approval. 


History. 
Acts 1992, ch. 794, § 13; T.C.A. § 34-11-112; 
Acts 2013, ch. 435, § 46. 


Compiler’s Notes. 
Acts 2018, ch. 435, § 48 provided that the 


act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


Cross-References. 
Compensation of public guardian, § 30-1- 
407. 


NOTES TO DECISIONS 


1. In General. 

Conservatorship court was directed to enter 
an order on remand directing the emergency 
interim conservator to present a detailed expla- 
nation of the basis for its representative’s claim 


for fees and expenses for the conservatorship 
court’s consideration based upon the statutory 
factors. In re Hudson, 578 S.W.3d 896, 2018 
Tenn. App. LEXIS 458 (Tenn. Ct. App. Aug. 10, 
2018). 
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34-1-113. Payments by fiduciary. 


(a) The fiduciary is entitled to pay from the property of the minor or person 
with a disability the costs of any required medical examination, the guardian 
ad litem fee, bond premium, court costs, attorney fees, fees for income tax 
preparation and court accountings, investment management fees, taxes or 
governmental charges for which the minor or person with a disability is 
obligated and such other expenses as the court determines are necessary for 
the fiduciary. The fiduciary shall not pay any attorney fee, guardian ad litem 
fee, fees for income tax preparation and court accountings or investment 
management fees until the amount of those fees is approved by the court. 

(b) Either prior to or after payment, the court may approve payments by the 
fiduciary from the property of the minor or person with a disability that are 
reasonable considering all relevant factors, are incurred by the fiduciary in 
good faith on behalf of the minor or person with a disability, and are intended 
to benefit or protect the minor or person with a disability or such person’s 
property, whether or not an actual benefit or protection is ultimately in fact 
attained. Such requests and/or payments shall be reviewed by the court 
pursuant to fiduciary standards. 

(c) All other expenses, including those that do not comply with the require- 
ments of subsection (b), may be approved by the court, either prior to or after 
payment, upon a determination that they are reasonable and: 

(1) They protected or benefited the minor or person with a disability or 

such person’s property; or . 

(2) That their payment is in the best interest of the minor or person with 

a disability. 

(d) For purposes of subsection (a), attorney fees shall include fees for 
preparing fiduciary fee applications and other related filings that are required 
to be submitted to the court including petitions to secure approval or reim- 
bursement for any expenses paid by the fiduciary that meet the requirements 
of this section, provided that the amount of those fees is determined by the 
court to be reasonable in view of the services rendered. 

(e) Notwithstanding any law to the contrary, the duty of the fiduciary 
appointed under this title shall not cease at the death of the person with a 
disability, but shall continue for the sole purpose of making reasonable and 
proper funeral arrangements for the disposition of the remains of the person 
with a disability, at death. Upon the death of the person with a disability, the 
fiduciary shall be allowed credits in the accounting for all reasonable expenses 
of the person with a disability’s funeral. If the estate of the person with a 
disability has assets in an amount less than five thousand dollars ($5,000), the 
fiduciary may utilize this entire amount for payment of funeral expenses and 
will be given credit for the same in the final accounting. 


History. 

Acts 1992, ch. 794, § 14; 1994, ch. 855, § 6; 
1997, ch. 319, § 1; T.C.A. § 34-11-1138; Acts 
20138, ch. 435, §§ 35, 46. 


Compiler’s Notes. 
Acts 1997, ch. 319, § 2, provides that the 


amendment by that act shall apply to all appro- 
priate expenditures incurred for the benefit of a 
minor or disabled person relative to guardian- 
ships created before, on or after May 29, 1997. 
Acts 20138, ch. 435, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 
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Attorney General Opinions. 
Duties and liabilities of district public guard- 


ian. OAG 13-36, 2013 Tenn. AG LEXIS 37 
(5/2/13). 


34-1-114. Charging of costs of proceedings. 


(a) The costs of the proceedings, which are the court costs, the guardian ad 
litem fee and expenses incurred by the guardian ad litem in conducting the 
required investigations, the required medical examination costs, and the 
attorney’s fee for the petitioner, may, in the court’s discretion, be charged 
against the property of the respondent to the extent the respondent’s property 
exceeds the supplemental security income eligibility limit, or to the petitioner 
or any other party, or partially to any one or more of them as determined in the 
court’s discretion. In exercising its discretion to charge some or all of the costs 
against the respondent’s property, the fact a conservator is appointed or would 
have been appointed but for an event beyond the petitioner’s control is to be 
given special consideration. The guardian ad litem fee and the attorney’s fee 
for the petitioner shall be established by the court. If a fiduciary is cited for 
failure to file an inventory or accounting, the costs incurred in citing the 
fiduciary, in the discretion of the court, may be charged to and collected from 
the cited fiduciary. 

(b) If the principal purpose for bringing the petition is to benefit the 
petitioner and there would otherwise be little, if any, need for the appointment 
of a fiduciary, the costs of the proceedings may be assessed against the 
petitioner, in the discretion of the court. 

(c) Notwithstanding subsections (a) and (b), the petitioner is responsible for 
the court costs necessary for initiating proceedings, including filing fees and 
costs associated with required notices and publication. At any point in the 
proceedings, in the court’s discretion, such costs may be charged according to 
subsection (a) and the petitioner may be reimbursed. 


court forms that do not comply with the act, 
which amended this section, may be used until 
current supplies are exhausted and new forms 
prepared. 


History. 

Acts 1992, ch. 794, § 15; 1994, ch. 855, § 7; 
1997, ch. 407, § 4; T.C.A. § 34-11-114; Acts 
B01? ch 191 7o8e 1: 2013 sch. 435, $212 2021..ch, 
Bie, 0 U. 

Amendments. 
The 2021 amendment added (c). 


Effective Dates. 
Acts 2021, ch. 305, § 7. May 4, 2021. 


Compiler’s Notes. 

Acts 20138, ch. 485, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 

Acts 2021, ch. 305, § 6 provided that any 


NOTES TO DECISIONS 


Analysis tions to the final accounting. In re Hudson, 578 
S.W.3d 896, 2018 Tenn. App. LEXIS 458 (Tenn. 


Ct. App. Aug. 10, 2018). 
2. Attorney Ad Litem Fees. 


1. Attorney Fees. 
2. Attorney Ad Litem Fees. 


1. Attorney Fees. 

Remand was necessary because the conser- 
vatorship court improperly transferred to the 
probate court motions for attorney’s fees with- 
out making necessary findings of fact and im- 
properly closed the conservatorship without 
making findings of fact concerning the objec- 


In a conservatorship action in which an at- 
torney ad litem was appointed to represent 
respondent, the trial court correctly held it did 
not have discretion to charge any portion of the 
attorney ad litem’s fees to any party but re- 
spondent because the legislature removed the 
mandate concerning the fees of guardians ad 
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litem under T.C.A. § 34-1-114(a), but not attor- Tenn. App. LEXIS 160 (Tenn. Ct. App. Apr. 15, 
neys ad litem. In re Allen, — S.W.3d —, 2020 2020). 


34-1-115. Investments — Trust — Management plan — Court approval 
— Waiver. 


(a) A fiduciary is limited in its investments to the investments permitted by 
title 35, chapter 3 unless estate funds or property, or both, are transferred to 
a trust created pursuant to the Tennessee Uniform Trust Code, compiled in 
title 35, chapter 15. All funds held by a fiduciary shall be invested within 
forty-five (45) days of receipt of the funds unless otherwise allowed by the 
court. 

(b) Except as provided in subsection (d), at the hearing for the appointment 
of a fiduciary, the proposed fiduciary shall present an outline of the proposed 
property management plan for the respondent’s property. If the proposed 
property management plan cannot be presented at the appointment hearing, 
the fiduciary shall submit the proposed property management plan to the court 
for approval before any property is invested. The purpose of the property 
management plan is to advise the court of the general type of property in which 
the respondent’s property will be invested so the court will be assured the 
fiduciary will be making approved investments. The plan need not detail the 
individual asset or assets. For example, if the fiduciary plans to invest in 
certificates of deposit, the plan need only make that statement. It is not 
necessary to identify the individual institution or institutions whose certifi- 
cates will be purchased. 

(c) Except as provided in subsections (d) and (f), each fiduciary shall request 
court approval to change the nature of the fiduciary’s investment or invest- 
ments. Compliance with the preceding sentence does not require court ap- 
proval to change the same type of investment from one institution to another. 
For example, changing a certificate of deposit from one institution to another 
does not require court approval. Changing from one type of investment to 
another does require court approval. For example, changing from a certificate 
of deposit to traded stock would require court approval. If the fiduciary’s 
property management plan describes proposed changes the fiduciary would 
make in response to economic and market conditions, the court may grant 
advance approval to make changes as described in the plan. 

(d) If the fiduciary is a financial institution, it shall not be required to seek 
court approval to change any investment. 

(e)(1) Notwithstanding any law to the contrary, no property management 
plan shall be required for the property of a minor or person with a disability 
if such property does not exceed twenty-five thousand dollars ($25,000) in 
value, unless, on the motion of any interested party, including the guardian 
ad litem, the court finds such plan would be in the best interest of such minor 
or person with a disability. 

(2) If no plan is filed pursuant to subdivision (e)(1), the fiduciary’s first 
accounting and all subsequent accountings shall state how the funds of the 
estate are invested and how the fiduciary proposes that the funds will be 
invested for the coming year. 

(f)(1) A fiduciary may petition the court to waive the requirement to request 

court approval to change the nature of any investment described in the 
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property management plan as required by subsection (c). The waiver shall be 
within the court’s sole discretion, and the court may revoke the waiver at any 
time. In deciding upon the waiver, the court may consider the fiduciary’s 
history as a conservator, the length of conservatorship, the number of years 
the fiduciary has acted as a conservator, and any other factors that the court 
deems proper. The court may require the conservator to obtain professional 
advice or assistance regarding the investment of excess funds. 

(2) The court may approve the waiver request at a hearing for which all of 
the respondent’s heirs at law or beneficiaries had notice and an opportunity 
to be heard regarding the proposed waiver and change of the nature of the 
fiduciary’s investments. 

(3) If a waiver is approved by the court, the waiver shall be reduced to a 
written order. The fiduciary shall at all times maintain a minimum balance 
of funds sufficient to cover anticipated costs of care of the respondent for a 
minimum of three (3) years. 

(4) If a waiver is approved by the court, the fiduciary shall provide, in the 
accounting report required by § 34-1-111(b), a detailed outline of the 
investments made on behalf of the respondent and the current status of 
those investments. The purpose of the report is to assure the court that: 


(A) The fiduciary maintains the minimum balance prescribed by the 


court; 


(B) The fiduciary is responsibly investing the respondent’s assets 
within the categories of investments approved in § 35-3-102; 

(C) The investment strategy demonstrates reasonable diversification to 
limit the risk of loss in vested funds; 

(D) There are no investments that would expose the respondent to any 
additional liability other than the possible depletion or loss of funds 


invested; and 


(E) The fiduciary keeps the court informed as to any changes in 


investments. 


(g) If funds are transferred to a trust as referenced in subsection (a), the 
fiduciary and trust protector are relieved of requirements under this title 
where trust assets, investments, and their financial nature require public 
disclosure or filing upon public record. A certification of trust outlined under 
§ 35-15-1013 may be filed with the clerk of the court to show such trust is 
created. Such trust must be governed and administered by a qualified trustee 
as permitted by title 35. Further, the court clerk with personal jurisdiction over 
the person with a disability or minor must be named trust protector of said 
trust with powers prescribed by §§ 35-15-1201 — 35-15-1206. 


History. 

Acts 1992, ch. 794, § 16; 1994, ch. 855, § 8; 
1996, ch. 880, § 2; T.C.A. § 34-11-115; Acts 
2018, ch. 435, § 46; 2016, ch. 640, §§ 1, 2; 2019, 
ch. 340, §§ 6, 7. 


Compiler’s Notes. 
Acts 2013, ch. 485, § 48 provided that the 


act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


Law Reviews. | 

1996 Real Estate Legislation: What You 
Don’t Know Can Hurt You (William R. Bruce), 
32 No. 6 Tenn. B.J. 12 (1996). 
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34-1-116. Sale of property. 


(a) Except as provided in subsections (b) and (d), no property of a minor or 
person with a disability may be sold without prior approval of the court that 
appointed the fiduciary. 

(b) Unless the fiduciary is holding tangible property for the benefit of a 
minor or person with a disability pursuant to the terms of a will, trust or other 
written document, the fiduciary has the authority to sell each item of tangible 
property with a fair market value of less than one thousand dollars ($1,000) or 
a motor vehicle without specific court approval. 

(c) No fiduciary, relative of a fiduciary, employee of a fiduciary, guardian ad 
litem or attorney for any party shall be a purchaser of property of the minor or 
person with a disability without court approval. 

(d) This section shall not apply to any fiduciary who is not required to file a 
property management plan or who has had its investment plans approved as 
part of its property management plan. 

(e) When the fiduciary seeks court approval for the sale of property, a copy 
of the pleading requesting approval of the sale shall be sent to the minor or 
person with a disability by certified mail with return receipt requested. 
Although not required, the court may appoint a guardian ad litem. 


History. 
Acts 1992, ch. 794, § 17; 1994, ch. 855, § 9; 
T.C.A. § 34-11-116; Acts 2013, ch. 435, § 46. 


Compiler’s Notes. 

Acts 2013, ch. 4385, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


Cross-References. 
Fees of clerks of courts administering pro- 
bate matters, §§ 8-21-401, 8-21-701, 8-21-702. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
Shirts 


Tennessee Jurisprudence, 10 Tenn. Juris., 
Equitable Conversion, § 7; 14 Tenn. Juris., 
Guardian and Ward, §§ 8, 10; 18 Tenn. Juris., 
Mental Illness, Etc., § 9; 20 Tenn. Juris., Par- 
tition, § 23. 


Attorney General Opinions. 

Effect of appointment as conservator upon 
power of attorney to sell land, OAG 97-156, 
1997 Tenn. AG LEXIS 180 (11/14/97). 


34-1-117. Resignation of fiduciary — Transfer of fiduciary relation- 


ship. 


(a) A fiduciary may resign by submitting a written request to the court. If 
the court approves and the fiduciary submits a final accounting that is 
approved, the resignation of the fiduciary shall be effective on the date set by 


the court. 


(b) For minors, the court shall permit the transfer of the fiduciary relation- 
ship to another county, state or country if the court finds that either: 

(1) The minor and the serving Tennessee fiduciary have both moved to 
another county, state or country and the serving Tennessee fiduciary has 
been appointed the fiduciary in the other county, state or country; or 

(2) Only the minor has moved to another county, state or country and a 
fiduciary other than the serving Tennessee fiduciary has been appointed the 
fiduciary in the other county, state or country. 
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(c) For minors, the procedure to seek the transfer of the fiduciary relation- 
ship jurisdiction to a court other than the Tennessee court currently supervis- 
ing the fiduciary relationship shall be the following: 

(1) The fiduciary, who may be the serving Tennessee fiduciary or the 
fiduciary appointed in the other jurisdiction, shall file a sworn petition in the 
Tennessee court currently supervising the fiduciary relationship. The peti- 
tion shall contain the following: 

(A) A brief statement of the reason or reasons for the removal of the 
minor from the county of the Tennessee court currently supervising the 
fiduciary relationship; 

(B) A certified copy of the document evidencing the appointment of a 
fiduciary for the minor in the new jurisdiction that is the place of actual 
residence of the minor; 

(C) An accounting of the minor’s property up to the date of the filing of 
the petition. If the petitioning fiduciary is not the serving Tennessee 
fiduciary, the court may require the serving Tennessee fiduciary to submit 
the accounting; 

(D) A prayer for the removal of the fiduciary proceedings to the new 
jurisdiction; and 

(E) If appropriate, a prayer for the removal of the minor’s property to 
the new jurisdiction; 

(2) Upon the hearing of the petition, the petitioning fiduciary shall 
provide the court with the following: 

(A) Satisfactory evidence that the minor and, if applicable, the serving 
Tennessee fiduciary have moved from the county of the Tennessee court 
currently supervising the fiduciary relationship and are actually residing 
in the new jurisdiction; 

(B) An accounting of the minor’s property up to the date of the hearing. 
If the petitioning fiduciary is not the serving Tennessee fiduciary, the court 
may require the serving Tennessee fiduciary to submit the accounting; 

(C) Acertified copy of the order of the court appointing the fiduciary in 
the new jurisdiction; and 

(D) A copy of the bond given by the fiduciary in the new jurisdiction 
with a certificate of the clerk of the court that the bond was signed; 

(3) If upon the hearing the court is satisfied with the sufficiency of the 
evidence presented and the court determines that it is in the best interests 
of the minor the court shall: 

(A) Order the removal of the fiduciary proceedings and, if applicable, 
the minor’s property to the jurisdiction of the actual residence of the 
minor; and 

(B) Discharge the Tennessee fiduciary and the fiduciary’s surety on the 
bond in the Tennessee proceedings; and 
(4) Upon the granting of the order, the court shall transfer to the 

appropriate court in the new jurisdiction a copy of the accounting of the 

serving Tennessee fiduciary and all records pertaining to the fiduciary 
relationship. 

(d) For a disabled adult person, the court shall permit the transfer of the 
fiduciary relationship to another county, if the court finds that either: 
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(1) The disabled adult person and the serving Tennessee fiduciary have 
both moved to another county, and the serving Tennessee fiduciary has been 
appointed the fiduciary in the other county; or 

(2) Only the disabled adult person has moved to another county, and a 
fiduciary other than the serving Tennessee fiduciary has been appointed the 
fiduciary in the other county. 

(e) For a disabled adult person, the procedure to seek the transfer of the 
fiduciary relationship jurisdiction to a court in another county other than the 
Tennessee court currently supervising the fiduciary relationship shall be the 
following: 

(1) The fiduciary, who may be the serving Tennessee fiduciary or the 
fiduciary appointed in the other county, shall file a sworn petition in the 
Tennessee court currently supervising the fiduciary relationship. The peti- 
tion shall contain the following: 

(A) A brief statement of the reason or reasons for the removal of the 
person with a disability from the county of the Tennessee court currently 
supervising the fiduciary relationship; 

(B) A certified copy of the document evidencing the appointment of a 
fiduciary for the person with a disability in the new jurisdiction that is the 
place of actual residence of the minor or person with a disability; 

(C) An accounting of the disabled adult person’s property up to the date 
of the filing of the petition. If the petitioning fiduciary is not the serving 
Tennessee fiduciary, the court may require the serving Tennessee fiduciary 
to submit the accounting; 

(D) A prayer for the removal of the fiduciary proceedings to the new 
jurisdiction; and 

(E) If appropriate, a prayer for the removal of the disabled adult 
person’s property to the new jurisdiction; 

(2) Upon the hearing of the petition, the petitioning fiduciary shall 
provide the court with the following: 

(A) Satisfactory evidence that the disabled adult person and, if appli- 
cable, the serving Tennessee fiduciary have moved from the county of the 
Tennessee court currently supervising the fiduciary relationship and are 
actually residing in the new jurisdiction; 

(B) An accounting of the person with a disability’s property up to the 
date of the hearing. If the petitioning fiduciary is not the serving 
Tennessee fiduciary, the court may require the serving Tennessee fiduciary 
to submit the accounting; 

(C) Acertified copy of the order of the court appointing the fiduciary in 
the new jurisdiction; and 

(D) A copy of the bond given by the fiduciary in the new jurisdiction 
with a certificate of the clerk of the court that the bond was signed; 

(3) If upon the hearing the court is satisfied with the sufficiency of the 
evidence presented and the court determines it is in the best interests of the 
person with a disability, the court shall: 

(A) Order the removal of the fiduciary proceedings and, if applicable, 
the adult person with a disability’s property to the jurisdiction of the 
actual residence of the adult person with a disability; and 
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(B) Discharge the Tennessee fiduciary and the fiduciary’s surety on the 
bond in the Tennessee proceedings; and 
(4) Upon the granting of the order, the court shall transfer to the 
appropriate court in the new jurisdiction a copy of the accounting of the 
serving Tennessee fiduciary and all records pertaining to the fiduciary 


relationship. 


(f) Other issues relating to subject matter jurisdiction of conservatorships, 
guardianships and protective proceedings shall be governed by chapter 8 of 


this title. 


History. 

Acts 1992, ch. 794, § 18; 1994, ch. 855, § 10; 
T.C.A. § 34-11-117; Acts 2010, ch. 817, § 2; 
2013, ch. 435, §§ 39, 46; 2017, ch. 290, § 12. 


Compiler’s Notes. 
Acts 2018, ch. 435, § 48 provided that the 
act, which amended this section, shall apply to 


Cross-References. 
Resignation of representatives, §§ 30-1-112, 
30-1-113. 


Law Reviews. 

Attorney and Client — Liability of Attorney 
for Misdirection of Minor’s Funds, 8 Tenn. L. 
Rev. 191 (1930). 


actions commenced on or after July 1, 2013. 


34-1-118. Persons receiving property — Receipt for property — Filing. 


Whenever a fiduciary distributes property of a minor or person with a 
disability, the person receiving the property of the minor or person with a 
disability from the fiduciary shall sign a receipt for the property, which receipt 
shall be filed with the fiduciary’s next accounting. 


History. 
Acts 1992, ch. 794, § 19; T.C.A. § 34-11-118; 
Acts 2018, ch. 435, § 46. 


act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


Compiler’s Notes. 
Acts 2018, ch. 435, § 48 provided that the 


34-1-119. Standby fiduciary. 


(a) At the request of the petitioner, the fiduciary, or on the court’s own 
motion, a standby fiduciary may be appointed by the court to take the place of 
the fiduciary on a temporary or, if necessary, on a permanent basis. The 
standby fiduciary shall have the same powers, rights and obligations as the 
fiduciary. 

(b) When it is necessary for the standby fiduciary to function, the regular 
fiduciary shall notify the court or other interested party of the need for the 
services of the standby fiduciary and the anticipated duration of the need for 
the services. On receipt of the notice, the court shall enter an order authorizing 
the standby fiduciary to function in the place of the fiduciary. The order shall 
state the duration of the standby fiduciary’s authority and shall suspend the 
authority of the fiduciary. If the fiduciary is bonded, the standby fiduciary must 
also be bonded in the same amount as the fiduciary. Under no circumstance can 
the fiduciary and standby fiduciary be simultaneously empowered to act. 

(c) Although there is no current need for the services of a fiduciary: 

(1) The custodial parent or parents or the person designated by the 
custodial parent or parents of a minor child or children may petition in 
accordance with chapter 2 of this title; or 


34-1-120 GUARDIANSHIP 34 


(2) Any adult may petition for the adult in accordance with chapter 3 of 
this title for the appointment of a standby fiduciary. The standby fiduciary 
authorized by this subsection (c) may be appointed without the necessity of 
the appointment of a fiduciary. The court shall respond to the petition as 
though it were a petition for the appointment of a currently active fiduciary 
so that all questions concerning the appropriateness of the proposed fidu- 
ciary or the property management plan are resolved at the hearing on the 
petition, which action will minimize delay in activating the standby fidu- 
clary when necessary. If appointed, the court shall define in the order of 
appointment the circumstances under which the standby fiduciary shall 
become an active fiduciary and the actions that the standby fiduciary shall 
take to notify the court of the need for the standby fiduciary to become active. 
If the court determines there is a need for an active fiduciary, the court shall 
issue an order authorizing the standby fiduciary to function which order 
shall contain such other authority or restriction, consistent with this 
chapter, and chapters 2 and 3 of this title, as the court determines is in the 
best interest of the minor or person with a disability. In considering a 
petition for the appointment of a standby fiduciary, the court shall try to 
minimize the costs to the petitioner to the extent the court determines it is 
in the best interest of the minor or the person with a potential disability. 


History. Compiler’s Notes. 

Acts 1992) ch. 794..§ ) 2051997, chu A07. §..5: Acts 2018, ch. 435, § 48 provided that the 
T.C.A. § 34-11-119; Acts 20138, ch. 435, §§ 22, act, which amended this section, shall apply to 
46. actions commenced on or after July 1, 2013. 


34-1-120. When people may be appointed fiduciary — Eligible persons. 


No personal representative of an estate, any part of which is distributable to 
a minor, except a parent, grandparent, sibling of the minor or person named by 
the testator to be guardian, shall be appointed the fiduciary for the minor until 
the personal representative has first settled its accounts as personal represen- 
tative. No personal representative of an estate, any part of which is distribut- 
able to a person with a disability, except a parent, spouse, child, grandchild, 
grandparent or sibling of the person with a disability, shall be appointed the 
fiduciary for the person with a disability until the personal representative has 
first settled its accounts as personal representative. 


History. Compiler’s Notes. 

Acts 1992, ch. 794, § 21; 1994, ch. 855, § 11; Acts 2018, ch. 435, § 48 provided that the 
1997, ch. 407, § 6; 1999, ch. 491, § 7; T.C.A. act, which amended this section, shall apply to 
§ 34-11-120; Acts 2013, ch. 435, § 46. actions commenced on or after July 1, 2013. 


34-1-121. Powers of court — Additional actions — Waiver of require- 
ments — Compromise. 


(a) The court has broad discretion to require additional actions not specified 
in this chapter, and chapters 2 and 3 of this title as the court deems in the best 
interests of the minor or person with a disability and the property of the minor 
or the person with a disability. The court also has discretion to waive 
requirements specified in this chapter, and chapters 2 and 38 of this title if the 
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court finds it is in the best interests of the minor or person with a disability to 
waive such requirements, particularly in those instances where strict compli- 
ance would be too costly or place an undue burden on the fiduciary or the minor 
or the person with a disability. 

(b) In any action, claim, or suit in which a minor or person with a disability 
is a party or in any case of personal injury to a minor or person with a disability 
caused by the alleged wrongful act of another, the court in which the action, 
claim, or suit is pending, or the court supervising the fiduciary relationship if 
a fiduciary has been appointed, has the power to approve and confirm a 
compromise of the matters in controversy on behalf of the minor or person with 
a disability. If the court deems the compromise to be in the best interest of the 
minor or person with a disability, any order or decree approving and confirming 
the compromise shall be binding on the minor or person with a disability. 


History. 

Acts 1992, ch. 794, § 22; 1994, ch. 855, § 12; 
2000, ch. 610, § 1; T.C.A. § 34-11-121; Acts 
20138, ch. 435, §§ 40, 46. 


Compiler’s Notes. 

Acts 2018, ch. 435, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


NOTES TO DECISIONS 
Analysis 2. Costs. 
In a conservatorship action in which an at- 


torney ad litem was appointed to represent 
respondent, T.C.A. § 34-1-121(a) did not give 


1. Authority. 
2. Costs. 


1. Authority. 

Trial court did not have the authority to 
approve the distribution of the residue of a 
self-settled Supplemental Needs Trust estab- 
lished by the co-conservators of a disabled ward 
to specific charities, when the ward had not 
executed a will and lacked testamentary capac- 
ity, because, after the wards death, any amount 
remaining in the Supplemental Needs Trust 
after the wards death and repayment to the 
State of Tennessee was to be distributed to the 
ward's estate. In re Wade, 484 S.W.3d 151, 2015 
Tenn. App. LEXIS 634 (Tenn. Ct. App. Aug. 5, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 


the trial court discretion to waive T.C.A. § 34- 
1-125(b) s mandate that the costs of the attor- 
ney ad litem were to be assessed against re- 
spondent because T.C.A. § 34-1-121(a) was a 
general provision, but T.C.A. § 34-1-125(b) was 
a specific provision, and the specific provision in 
§ 34-1-125(b) controlled over the general pro- 
vision in T.C.A. § 34-1-121(a); and, if the dis- 
cretionary authority granted by § 34-1-121(a) 
was broad enough to allow a trial court to 
dispense with the “shall” directive under T.C.A. 
§ 34-1-125(b), it would be rendered meaning- 
less. In re Allen, — S.W.3d —, 2020 Tenn. App. 
LEXIS 160 (Tenn. Ct. App. Apr. 15, 2020). 


LEXIS 1073 (Tenn. Dec. 14, 2015). 


34-1-122. Distributions to persons other than minor — Gift program. 


In considering expenditures of income or principal of the property of the 
minor or person with a disability, the court may authorize distributions to 
persons other than the minor or person with a disability if the court deter- 
mines the expenditures are in the best interests of the minor or person with a 
disability. In making its decision, the court may consider whatever information 
the court deems relevant to its decision, keeping in mind its primary respon- 
sibility is for the care and maintenance of the minor or person with a disability 
and the person’s property. No gift program shall be authorized unless there is 
evidence the person with a disability established a gift program prior to 
becoming a person with a disability or, even though the person with a disability 
had not established a gift program, a gift program would reduce the person 
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with a disability’s tax liability and would not jeopardize the person with a 
disability’s care and long-term well-being. 


Law Reviews. 

Tennessee’s Creative Solution: Estate Plan- 
ning After Incompetence (Dan. W. Holbrook), 
35 No. 6 Tenn. B.J. 13 (1999). 


History. 
Acts 1992, ch. 794, § 23; T.C.A. § 34-11-122; 
Acts 2013, ch. 485, §§ 41, 46. 


Compiler’s Notes. 

Acts 20138, ch. 435, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 20138. 


34-1-123. Summons to appear for abuse, mismanagement or failure to 
perform — Removal — Submission of matter to district 
attorney general’s office. 


The court in its discretion may summon a fiduciary to appear before the 
court and may, if cause be shown, remove the fiduciary for any abuse, 
mismanagement, neglect or failure to perform the duties of fiduciary as set 
forth in this chapter, and chapters 2 and 3 of this title. If the court determines 
title 39, chapter 14, may apply to any fiduciary, the court in its discretion may 
submit the matter to the district attorney general’s office. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 80. 


History. 
Acts 1992, ch. 794, § 24; T.C.A. § 34-11-1238. 


Cross-References. 

Duties of county clerk, § 18-6-106. 

Fiduciary bond, § 34-1-105. 

Sentence of imprisonment operates as a re- 
moval from office, § 40-20-115. 

Surety of guardian, §§ 29-33-107 — 29-33- 
115. 


Law Reviews. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


NOTES TO DECISIONS 


1. Petition for Removal. 

Where a comatose veteran’s wife was ap- 
pointed conservator of the estate and person of 
her husband, the trial court erred in denying 
her an appropriate hearing on her petition to 
remove a bank as co-conservator and to retain 


control over the medical malpractice litigation 
that she had filed on behalf of her husband in 
federal court. AmSouth Bank v. Cunningham, 
253 S.W.3d 636, 2006 Tenn. App. LEXIS 144 
(Tenn. Ct. App. Feb. 27, 2006). 


34-1-124. No fiduciary appointed — Expunction of record. 


If an action for the appointment of a fiduciary is brought but no fiduciary is 
appointed, the court may for good cause enter an order permitting expunction 


of the record. 


History. 
Acts 1992, ch. 794, § 25; T.C.A. § 34-1-124. 


34-1-125. Attorney ad litem. 


(a) The court shall appoint an attorney ad litem to represent the respondent 
on the respondent’s request, upon the recommendation of the guardian ad 
litem or if it appears to the court to be necessary to protect the rights or 
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interests of the respondent. The attorney ad litem shall be an advocate for the 
respondent in resisting the requested relief. 
(b) The cost of the attorney ad litem shall be charged against the assets of 


the respondent. 


History. 
Acts 1992, ch. 794, § 26; T.C.A. § 34-11-125. 


NOTES TO DECISIONS 


Analysis 


1. In General. 
2. Failure to Request an Attorney Ad Litem. 
3. Award of Costs. 


1. In General. 

Tennessee statutes governing divorce do not 
specifically address the appointment of an at- 
torney ad litem, but in this case, where the 
motion filed by the guardian ad litem sought to 
appoint an attorney ad litem to assist the 
guardian ad litem during the course of the 
appeal, it was within the discretion of the trial 
court to appoint an attorney ad litem and the 
trial court did not abuse its discretion in order- 
ing the appointment. Toms v. Toms, 209 S.W.3d 
76, 2005 Tenn. App. LEXIS 635 (Tenn. Ct. App. 
2005), appeal denied, Toms v. Williams , — 
S.W.3d —, 2006 Tenn. LEXIS 596 (Tenn. 2006). 


2. Failure to Request an Attorney Ad Li- 
tem. 

As required by T.C.A. § 34-1-107(a), (b), the 
trial court appointed a lawyer, to be the elderly 
widow’s guardian ad litem in the conservator- 
ship proceeding and, however, the lawyer never 
requested the chancery court to appoint an 
attorney ad litem for the widow pursuant to 
T.C.A. § 34-1-125 to seek to set aside the gifts 
or to challenge the claims that the widow was 
so incapacitated that she required a conserva- 
tor. In re Conservatorship Groves, 109 S.W.3d 
317, 2003 Tenn. App. LEXIS 112 (Tenn. Ct. App. 
2003). 


3. Award of Costs. 

In a conservatorship action in which an at- 
torney ad litem was appointed to represent 
respondent, T.C.A. § 34-1-121(a) did not give 
the trial court discretion to waive T.C.A. § 34- 
1-125(b) s mandate that the costs of the attor- 
ney ad litem were to be assessed against re- 
spondent because T.C.A. § 34-1-121(a) was a 
general provision, but T.C.A. § 34-1-125(b) was 
a specific provision, and the specific provision in 
§ 34-1-125(b) controlled over the general pro- 


vision in T.C.A. § 34-1-121(a); and, if the dis- 
cretionary authority granted by § 34-1-121(a) 
was broad enough to allow a trial court to 
dispense with the “shall” directive under T.C.A. 
§ 34-1-125(b), it would be rendered meaning- 
less. In re Allen, — S.W.3d —, 2020 Tenn. App. 
LEXIS 160 (Tenn. Ct. App. Apr. 15, 2020). 

In a conservatorship action in which an at- 
torney ad litem was appointed to represent 
respondent, the trial court correctly held it did 
not have discretion to charge any portion of the 
attorney ad litem’s fees to any party but re- 
spondent because the legislature removed the 
mandate concerning the fees of guardians ad 
litem under T.C.A. § 34-1-114(a), but not attor- 
neys ad litem. In re Allen, — S.W.3d —, 2020 
Tenn. App. LEXIS 160 (Tenn. Ct. App. Apr. 15, 
2020). 

In a conservatorship action in which an at- 
torney ad litem was appointed to represent 
respondent, the trial court did not have discre- 
tion to charge any portion of the attorney ad 
litem’s fees to any party but respondent be- 
cause, although T.C.A. § 20-12-119 applied to 
all civil cases, it was a general statutory provi- 
sion that was superseded by the specific statu- 
tory provision in T.C.A. § 34-1-125(b) mandat- 
ing that the costs of the attorney ad litem were 
to be assessed against respondent. In re Allen, 
— §$.W.3d —, 2020 Tenn. App. LEXIS 160 
(Tenn. Ct. App. Apr. 15, 2020). 

In a conservatorship action in which an at- 
torney ad litem was appointed to represent 
respondent, the trial court did not have discre- 
tion to charge any portion of the attorney ad 
litem’s fees to any party but respondent pursu- 
ant to T.C.A. § 34-1-125(b) because fees of an 
attorney ad litem were not listed as allowable 
costs under Tenn. R. Civ. P. 54.04; and the 
legislature’s specific statutory mandate in 
T.C.A. § 34-1-125(b) to charge the cost of the 
attorney ad litem to respondent would prevail 
over the general provisions in Tenn. R. Civ. P. 
17.03 and 54.04. In re Allen, — S.W.3d —, 2020 
Tenn. App. LEXIS 160 (Tenn. Ct. App. Apr. 15, 
2020). 


34-1-126. Finding of disablement and need of assistance prerequisite 
for appointment of fiduciary. 


The court must find by clear and convincing evidence that the respondent is 


34-1-127 
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fully or partially disabled and that the respondent is in need of assistance from 
the court before a fiduciary can be appointed. 


History. 
Acts 1992, ch. 794, § 27; T.C.A. § 34-11-126. 


Attorney General Opinions. 
There is no conflict between the surrogate 
decision making provisions of Title 33 and the 


conservatorship provisions of Title 34 with re- 
spect to the standard used to determine 
whether an individual is able to make his or her 
life choices, OAG 05-157, 2005 Tenn. AG LEXIS 
159 (10/14/05). 


NOTES TO DECISIONS 


Analysis 


1. Disablement. 
2. Necessity of Conservator. 


1. Disablement. 

For the purposes of T.C.A. §§ 34-1-126 and 
34-1-101(7), the record contained clear and con- 
vincing evidence that the widow was a disabled 
person who was in need of a conservator’s 
supervision, protection, and assistance because 
the medical and _ psychological testimony, 
coupled with the lay testimony, painted a clear 
and compelling picture that the elderly widow’s 
functional and decision-making capacities were 
significantly impaired and that the widow’s 
mental state was on deteriorating course with 
no reasonable prospect for improvement; thus, 
the trial court erred in declining to appoint a 
conservator for the widow. In re Conservator- 
ship Groves, 109 S.W.3d 317, 2003 Tenn. App. 
LEXIS 112 (Tenn. Ct. App. 2003). 

Judgment ordering a partial conservatorship 
was affirmed because the trial court made an 
independent best interest determination and 


there was clear and convincing evidence in the 
record to support the finding that the appoint- 
ment of a conservator was in appellant’s best 
interest; appellant was disabled and in need of 
assistance. Lawton v. Lawton, 384 S.W.3d 754, 
2012 Tenn. App. LEXIS 390 (Tenn. Ct. App. 
June 15, 2012), appeal denied, In re Lawton, — 
S.W.3d —, 2012 Tenn. LEXIS 692 (Tenn. Sept. 
19, 2012): 


2. Necessity of Conservator. 

Trial court correctly determined that respon- 
dent would not need a conservator; while it was 
asserted that respondent’s decision to sell cer- 
tain property was unwise, respondent’s deci- 
sion was not based on deranged or delusional 
reasoning or irrational beliefs. To the contrary, 
respondent showed that, despite his disability, 
he was capable of managing his remaining 
assets, consisting of a life estate, a tractor, and 
a truck, without the court’s assistance. In re 
Conservatorship of Perry, — S.W.3d —, 2020 
Tenn. App. LEXIS 34 (Tenn. Ct. App. Jan. 29, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 353 (Tenn. June 4, 2020). 


34-1-127. Least restrictive alternative to be imposed. 


The court has an affirmative duty to ascertain and impose the least 
restrictive alternatives upon the person with a disability that are consistent 
with adequate protection of the person with a disability and the property of the 


person with a disability. 


History. 
Acts 1992, ch. 794, § 28; T.C.A. § 34-11-127; 
Acts 2018, ch. 435, §§ 42, 46. 


Compiler’s Notes. 

Acts 2018, ch. 435, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


Attorney General Opinions. 

There is no conflict between the surrogate 
decision making provisions of Title 33 and the 
conservatorship provisions of Title 34 with re- 
spect to the standard used to determine 
whether an individual is able to make his or her 
life choices, OAG 05-157, 2005 Tenn. AG LEXIS 
159 (10/14/05). 


NOTES TO DECISIONS 


1. Least Restrictive Alternatives. 
Judgment ordering a partial conservatorship 
was affirmed because the trial court made an 
independent best interest determination and 
there was clear and convincing evidence in the 


record to support the finding that the appoint- 
ment of a conservator was in appellant’s best 
interest; appellant was disabled and in need of 
assistance. Lawton v. Lawton, 384 S.W.3d 754, 
2012 Tenn. App. LEXIS 390 (Tenn. Ct. App. 
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June 15, 2012), appeal denied, In re Lawton, — 
S.W.3d —, 2012 Tenn. LEXIS 692 (Tenn. Sept. 
19, 2012). 


34-1-128. Duties of court clerk — Records — Index — Deadlines — 
Notices and summons. 


The clerk shall maintain on all guardianship and conservatorship cases the 
same type docket books, files, minute books, and other records as in all other 
cases. In addition, the clerk shall maintain an appropriate index or tickler so 
that reporting deadlines established in §§ 34-1-110 and 34-1-111 and the like 
are easily ascertainable. The clerk shall issue the notices and summons 
described in §§ 34-1-110 and 34-1-111 to each delinquent fiduciary. 


History. Proceedings by sureties to be released, title 
Acts 1992, ch. 794, § 29; T.C.A. § 34-11-128. 29, ch. 33. 


Cross-References. 
Duties of county clerk, § 18-6-106. 


34-1-129. Letters of conservatorship or guardianship — Limited. 


Upon the entry of the order appointing a fiduciary and the submission of a 
bond consistent with the order, the clerk shall issue letters of conservatorship 
or letters of guardianship. The letters of conservatorship or guardianship shall 
either: 

(1) Recite the specific powers removed from the minor or person with a 
disability and transferred to the fiduciary; or 

(2) Have attached to them the order or orders of the court specifying the 
powers removed from the minor or person with a disability and transferred 
to the fiduciary. If the fiduciary has been granted less than full authority 
over the person and property of the minor or person with a disability in the 
order of appointment, the clerk shall mark the letters prominently with the 
term “LIMITED”. 


History. act, which amended this section, shall apply to 
Acts 1992, ch. 794, § 30; T.C.A. § 34-11-129; actions commenced on or after July 1, 2013. 
Acts 2018, ch. 435, § 23. 


Compiler’s Notes. 
Acts 2013, ch. 435, § 48 provided that the 


NOTES TO DECISIONS 


Analysis the order authorizing the conservatorship. In re 
B.R. 125, 2000 Bankr. LEXIS 904 
1. Construction With Other Sections. eda Weenie ‘ me 


2. Authority to File Bankruptcy. ial ats k weayinipnnann ential 
2. Authority to File Bankruptcy. 


2 Construction With Other Sections. This section does not imply an unspecified 


This provision is in tension with § 34-13-107 ; ae 
ie 83 4-3-107), applying specifically to con- authority to file a bankruptcy petition. In re 
servatorships, which limits every conservator- Buda, 252 B.R. 125, 2000 Bankr. LEXIS 904 


ship to those powers specifically enumerated in (Bankr. E.D. Tenn. 2000). 


34-1-130 GUARDIANSHIP 40 


34-1-130. Forms or instructions — Inventory, receipts and expendi- 
tures. 


The clerk may prescribe forms or instructions as to the manner in which a 
fiduciary may render its inventory, receipts, and expenditures. 


History. 
Acts 1992, ch. 794, § 31; T.C.A. § 34-11-1380. 


34-1-131. Examination of annual accounting — Report to judge. 


The clerk shall examine the annual accounting of the fiduciary and make a 
report on the accounting to the judge. 


History. 
Acts 1992, ch. 794, § 32; T.C.A. § 34-11-1381. 


34-1-132. Appointment of emergency guardian or conservator. 


(a) If the court finds that compliance with the procedures of this title will 
likely result in substantial harm to the respondent’s health, safety, or welfare, 
and that no other person, including an agent acting under the Health Care 
Decision Act, compiled in title 68, chapter 11, part 18, or a person acting under 
the Durable Powers of Attorney for Healthcare Act, compiled in chapter 6, part 
2 of this title or a living will pursuant to title 32, chapter 11, appears to have 
authority to act, willingness to act, and is acting in the best interests of the 
respondent in the circumstances, then the court, on petition by a person 
interested in the respondent’s welfare, may appoint an emergency guardian or 
conservator whose authority may not exceed sixty (60) days and who may 
exercise only the powers specified in the order. Immediately upon receipt of the 
petition for an emergency guardianship or conservatorship, the court shall 
appoint an attorney ad litem to represent the respondent in the proceeding. 
Except as otherwise provided in subsection (b), reasonable notice of the time 
and place of a hearing on the petition shall be given to the respondent and any 
other person as the court directs. 

(b) An emergency guardian or conservator may be appointed without notice 
to the respondent and the attorney ad litem only if the court finds upon a sworn 
petition that the respondent will be substantially harmed before a hearing on 
the appointment can be held. If the court appoints an emergency guardian or 
conservator without notice to the respondent, the respondent shall be given 
notice of the appointment within forty-eight (48) hours after the appointment. 
The court shall hold a hearing on the appropriateness of the appointment 
within five (5) days after the appointment. 

(c) Appointment of an emergency guardian or conservator, with or without 
notice, is not a determination of the respondent’s incapacity. 

(d) The court may remove an emergency guardian or conservator at any 
time. The court may appoint a guardian ad litem to investigate the circum- 
stances. An emergency guardian or conservator shall make any report the 
court requires. In other respects, the provisions of this title concerning 
guardians or conservators apply to an emergency guardian or conservator. 

(e) The time periods set forth above in this section are mandatory and not 
directory. Failure to comply with those provisions shall void any emergency 
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appointment and remove the authority previously granted to an emergency 
fiduciary. 


History. act, which enacted this section, shall apply to 
Acts 2018, ch. 435, § 24. actions commenced on or after July 1, 2013. 


Compiler’s Notes. 
Acts 2018, ch. 435, § 48 provided that the 


34-1-133. Expedited limited healthcare fiduciary. 


(a) If the respondent is under hospitalization in a hospital as those terms 
are defined in title 68, chapter 11, part 2, and no other person, including an 
agent acting under the Healthcare Decision Act, compiled in title 68, chapter 
11, part 18, a person acting under the Durable Powers of Attorney for 
Healthcare Act, compiled in chapter 6, part 2 of this title, or a living will under 
title 32, chapter 11 appears to have the authority and willingness to act and is 
acting in the best interest of the respondent, the court on petition of a person 
interested in the respondent’s welfare may appoint an expedited limited 
healthcare fiduciary whose authority is for the limited purpose of consenting to 
discharge, transfer, and admission and consenting to any financial arrange- 
ments or medical care necessary to affect such discharge, transfer or admission 
to another healthcare facility and whose authority may not exceed sixty (60) 
days. Immediately upon the receipt of the petition for an expedited limited 
healthcare fiduciary, the court shall appoint an attorney ad litem to represent 
the respondent in the proceeding. In expediting the appointment of an 
expedited limited healthcare fiduciary, the court may vary the time periods for 
hearings including but not limited to the minimum number of days before a 
hearing under § 34-1-108 or the number of days before appointment of a 
guardian ad litem under § 34-1-107 or other time periods, but shall not vary 
requirements as necessary to determine the respondent is in need of a 
fiduciary. 

(b) The court shall hold a hearing on the appropriateness of the appoint- 
ment within five (5) days of the appointment. 

(c) Appointment of an expedited limited healthcare fiduciary is not a 
determination of the respondent’s incapacity. 

(d) The court may remove an expedited limited healthcare fiduciary at any 
time. 

(e) The time periods set forth in this section are mandatory and not 
directory. Failure to comply with those provisions shall void any expedited 
appointment and remove the authority previously granted to the expedited 
limited healthcare fiduciary. 


History. act, which enacted this section, shall apply to 
Acts 2018, ch. 485, § 47. actions commenced on or after July 1, 2013. 


Compiler’s Notes. 
Acts 2018, ch. 435, § 48 provided that the 
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CHAPTER 2 
GUARDIANSHIP GENERALLY 
Section 
34-2-101. Actions for appointment of guardian — Where brought. 


34-2-102. 
34-2-103. 
34-2-104. 
34-2-105. 
34-2-106. 


Petition for appointment of guardian — Who may file. 

Priority of persons to be considered. 

Petition for appointment — Sworn — Contents. 

Where guardian needed — Court order. 

Minor attaining eighteen (18) years of age — Termination or continuation of guardian- 
ship. 


34-2-101. Actions for appointment of guardian — Where brought. 


(a) Actions for the appointment of only a guardian of the person may be 
brought in the juvenile court in the county in which there is venue. Actions for 
the appointment of a guardian of the person or property or both may be 
brought in a court exercising probate jurisdiction or any other court of record 
in the county in which there is venue. 

(b) An action for the appointment of a guardian may be brought in the 
county of residence of the minor, the county of residence of the minor’s parents 
or, if the minor’s parents are living apart, the county of residence of the 


custodial parent. 


History. 
Acts 1992, ch. 794, § 34; T.C.A. § 34-12-101. 


Compiler’s Notes. 

Former §§ 34-2-101 — 34-2-115, 34-2-201 — 
34-2-206 (Code 1858, § 2489 (deriv. Acts 1847- 
1848, ch. 115), § 2491 (deriv Acts 1823, ch. 2, 
§ 1), § 2492 (deriv. Acts 1762, ch. 5, § 2), 
§ 2493 (deriv. Acts 1762, ch. 5, § 5), § 2494 
(deriv. Acts 1762, ch. 5, § 5; 1847-1848, ch. 
167), § 2495 (deriv. Acts 1845-1846, ch. 14, 
§§ 1, 3; 1845-1846, ch. 190), § 2496 (deriv. Acts 
1845-1846, ch. 190), §§ 2497, 2498 (deriv. Acts 
1845-1846, ch. 14, §§ 2, 4); §§ 2499-2501 (de- 
riv. Acts 1841-1842, ch. 117, §§ 1, 3), $§ 2502- 
2504 (deriv. Acts 1831, ch. 29, §§ 1, 2, 4); Acts 
1859-1860, ch. 90, §§ 4-6; Shan., §§ 4250, 
4252-4255, § 4258-4270; mod. Code 1932, 
§§ 8467-8471, 8474-8488; Acts 1951, ch. 148, 
§§ 1, 2 (Williams, §§ 8476, 8476.1); 1953, ch. 
156, § 1; Acts 1972, ch. 612, § 4; T.C.A. (orig. 
ed.), §§ 34-301 — 34-306; impl. am. Acts 1975, 
ch. 219, §) 1» Acts "1982." ch. 853. 8) 4: T.C iA. 
(orig. ed.), §§ 34-201 — 34-216; Acts 1987, ch. 
322; °§.21; 1989; ch.'591,°8 (113:°1991, ch, 181, 
§ 3., concerning guardians generally and testa- 
mentary guardians, were repealed by Acts 
1992, ch. 794, § 33, effective January 1, 1993. 

Acts 1992, ch. 794, § 51 provided that noth- 
ing in this chapter shall be construed to autho- 
rize a corporation, partnership, association, or 
other business entity to be appointed as a 
fiduciary unless such corporation, partnership, 
association or other business entity is other- 
wise authorized by law to exercise such author- 
ity. 


Acts 1992, ch. 794, § 52 provided that for 
each existing guardian or conservator, this 
chapter shall be effective for any act required to 
be done by the fiduciary and due on or after 
January 1, 1993; and that each existing limited 
guardian shall become a guardian or conserva- 
tor as the case may be, with limited powers on 
January 1, 1993. 


Cross-References. 
Restrictions on appointment of nonresident 
guardian, § 35-50-1077. 


Rule Reference. 
This part is referred to in Rule 2 of the 
Tennessee Rules of Juvenile Procedure. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), §§ 78, 
1039. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-503, 4-505, 4-506. 


Law Reviews. 

Changes in Tennessee’s Guardianship and 
Conservatorship Statute (Mary D. Colley and 
Colleen P. Mac Lean), 29 No. 1 Tenn. B.J. 14 
(1993). 

Survey of the New Tennessee Guardianship 
and Conservatorship Act, 60 Tenn. L. Rev. 
(1993). 


Attorney General Opinions. 

Guardianships for undocumented alien mi- 
nors. OAG 14-84, 2014 Tenn. AG LEXIS 87 
(9/16/14). 
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34-2-104 


NOTES TO DECISIONS 


1. Valid Order. 

Order of financial guardianship entered by 
the juvenile court was not void on its face and 
could not be attacked in a collateral proceeding, 
despite the order’s errors and irregularities, 
because venue was properly established, the 
juvenile court was a “court of record,” and the 


orders corresponded with the petitions filed by 
a minor’s half-sister requesting her appoint- 
ment as guardian; an insurer was entitled to 
rely upon the juvenile court’s facially valid 
order authorizing disbursement of proceeds. 
Hood v. Jenkins, 432 S.W.3d 814, 2013 Tenn. 
LEXIS 1009 (Tenn. Dec. 19, 2013). 


34-2-102. Petition for appointment of guardian — Who may file. 


A petition for the appointment of a guardian may be filed by any person 
having knowledge of the circumstances necessitating the appointment of a 


guardian. 


History. 
Acts 1992, ch. 794, § 35; T.C.A. § 34-12-102. 


34-2-103. Priority of persons to be considered. 


Subject to the court’s determination of what is in the best interests of the 
minor, the court shall consider the following persons in the order listed for 


appointment of the guardian: 


(1) The parent or parents of the minor; 
(2) The person or persons designated by the parent or parents in a will or 


other written document; 
(3) Adult siblings of the minor; 


(4) Closest relative or relatives of the minor; and 


(5) Other person or persons. 


History. 
Acts 1992, ch. 794, § 36; T.C.A. § 34-12-1038. 


NOTES TO DECISIONS 


1. Priority. 

Judgment naming grandparents as_ the 
guardians of a child was affirmed because the 
grandparents had priority pursuant to T.C.A. 
§ 34-2-103 as the deceased father left no valid 
will and the evidence on the best interest analy- 


sis under T.C.A. § 36-6-106 pointed to the 
grandparents remaining as the child’s guard- 
ians. In re R.D.M., 306 S.W.3d 731, 2009 Tenn. 
App. LEXIS 556 (Tenn. Ct. App. Aug. 18, 2009), 
appeal denied, In re Rory M., — S.W.3d —, 
2010 Tenn. LEXIS 338 (Tenn. Mar. 1, 2010). 


34-2-104. Petition for appointment — Sworn — Contents. 


The petition for the appointment of a guardian, which shall be sworn, should 


contain the following: 


(1) The name, date of birth, residence and mailing address of the minor; 
(2) The name, age, residence and mailing address and relationship of the 


petitioner; 


(3) The name, age, mailing address and relationship of the proposed 
guardian and, if the proposed guardian is other than the petitioner, a 
statement signed by the proposed guardian acknowledging awareness of the 


petition and willingness to serve; 


(4) The name, mailing address and relationship of the closest relative or 
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relatives of the minor and the name and mailing address of the present 
custodian of the minor who should be notified of the proceedings. If the 
respondent has no then living parent or sibling, the petition shall so state 
and more remote relatives are not to be listed; 

(5) An explanation of the reason for seeking appointment of a guardian; 
and 

(6) If the petition requests the guardian manage the property of the 
respondent, the petition also shall contain: 

(A) If the financial information about the minor is known to the 

petitioner: 

(i) A list of the property of the minor together with the approximate 
fair market value of each item. The petitioner shall state whether the 
property listed is all of the minor’s property; 

(ii) A list of the source, amount and frequency of each item of income, 
pension, social security benefit or other revenue received by the minor; 

(iii) A list of the usual monthly expenses of the minor. The petitioner 
shall include an explanation of how these expenditures were met prior 
to the filing of the petition; and 

(iv) A description of the proposed plan for the management of the 
minor’s property if a guardian is appointed; or 
(B) If the financial information about the minor is unknown to the 

petitioner, a request that the court enter an order authorizing the 
petitioner to investigate the respondent’s property. 


History. But Leaves Unanswered Questions (Christina 
Acts 1992, ch. 794, § 37; T.C.A. § 34-12-104; A. Zawisza), 38 U. Mem. L. Rev. 637 (2008). 
Acts 2008, ch. 35, § 1. 


Law Reviews. 
Storied Anna Mae He Decision Clarifies Law 


34-2-105. Where guardian needed — Court order. 


If the court determines a guardian is needed, the court shall enter an order 
which shall: 
(1) Name the guardian or guardians; 
(2) If the guardian is to manage the property of the minor, then: 

(A) Set the amount of the guardian’s bond unless waived as authorized 
in § 34-1-105; 

(B) Set forth the nature and frequency of each approved expenditure 
and prohibit the guardian from making other expenditures without court 
approval; 

(C) Set forth the approved management of the minor’s property; and 

(D) Prohibit the sale of any property except as permitted by § 34-1-116 
without court approval or as permitted in the property management plan 
approved by such order; and 
(3) State any other authority or direction as the court determines is 

appropriate to properly care for the person and property of the minor. 


History. 
Acts 1992, ch. 794, § 38; T.C.A. § 34-12-105. 
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34-2-106 


NOTES TO DECISIONS 


1. Sufficient Order. 

Insurer did not breach its contractual duties 
by entrusting life insurance proceeds to a mi- 
nor’s financial guardian even though the order 
of financial guardianship was “woefully defi- 
cient” because the insurer was entitled to rely 
upon the juvenile court’s facially valid order 


authorizing disbursement of the proceeds and, 
prior to payment, the insurer acted in good 
faith by conducting an investigation into the 
adequacy of the documentation of the juvenile 
court’s order. Hood v. Jenkins, 482 S.W.3d 814, 
2013 Tenn. LEXIS 1009 (Tenn. Dec. 19, 2013). 


34-2-106. Minor attaining eighteen (18) years of age — Termination or 
continuation of guardianship. 


(a) Except as provided in subsection (c), when the minor for whom a 
guardian of the person is serving reaches the age of eighteen (18) years of age, 
the guardianship of the person of the minor shall terminate. 


(b)(1) When the minor for whom a guardian of the estate of the minor is 
serving reaches eighteen (18) years of age, the guardianship shall terminate. 

(2) Any interested person, including, but not limited to, the guardian of 
the estate of the minor, may, not more than ninety (90) days before the minor 
reaches eighteen (18) years of age and not later than the filing of the 
preliminary final accounting, petition the court to continue the guardianship 
for a period of time not to extend beyond the person’s twenty-fifth birthday. 
A copy of the petition shall be served on the minor or it must be shown that 
the minor has actual notice of the filing of the petition. 

(3) The burden of demonstrating why the guardianship of the estate of 
such person should continue shall be on the person seeking the continuation 
of the guardianship. In determining whether to terminate the guardianship, 
the court shall consider whether the termination is in the best interest of the 
person, and the court shall consider the ability of the person to wisely 
manage and control the property irrespective of whether special needs exist. 
If the court so finds, the court shall continue the guardianship for a longer 
period of time not to extend beyond the person’s twenty-fifth birthday. The 
court may permit either the payment of a portion of the estate or the 
establishment of a distribution schedule upon request of any party. If the 
court does not continue the guardianship, in the discretion of the court the 
minor may receive attorneys’ fees from the person petitioning the court for 
continuation of the guardianship. 

(4) Within sixty (60) days after the guardianship of the estate of the 
person terminates, the guardian shall file a preliminary final accounting 
with the court, which shall account for all assets, receipts and disbursements 
from the date of the last accounting until the date the guardianship of the 
estate terminates, and shall detail the amount of the final distribution to 
close the guardianship of the estate of the person. If no objections have been 
filed to the clerk’s report on the preliminary final accounting within thirty 
(30) days from the date the clerk’s report is filed, the guardian shall 
distribute the remaining assets. The receipts and final cancelled checks 
evidencing the final distribution shall be filed with the court by the 
guardian. When the evidence of the final distribution is filed with the court, 
and on order of the court, the guardianship proceeding for the estate of the 
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person shall be closed. A final accounting may not be waived by the minor for 

whom the guardian of an estate is serving regardless of the age of the minor. 

(c) If a minor for whom a guardian of the person or estate is serving has 
previously been determined to be a disabled person, when the minor reaches 
eighteen (18) years of age, the guardian shall automatically continue as 
conservator. If the guardian is the department of children’s services, this 
subsection (c) shall not apply. 


History. Cross-References. 
Acts 1992, ch. 794, § 39; 1994, ch. 855, § 13; Receipt for legacy or share, § 30-2-707. 
1996, ch. 1015, § 1; 1996, ch. 1079, § 67; T.C.A. 


§ 34-12-106. Law Reviews. 
; Non-Tax Aspects of Estate Planning (Ronald 
Compiler’s Notes. Lee Gilman), § 2 Mem. St. U.L. Rev. 41 (1972). 


Acts 1996, ch. 1079, § 184 provided: “Any 1996 Real Estate Legislation: What You 


provision of this act, or the application thereof, pon Know Can Hurt You (William R. Bruce) 
which is inconsistent with federal law, rule or 32, No. 6 Tenn. B.J. 12 (1996). j 


regulation shall be deemed to be construed as 
being consistent with federal law, rule or regu- 
lation.” 


CHAPTER 3 
CONSERVATORSHIP GENERALLY 


Section 

34-3-101. Action for appointment of conservator — Where brought. 

34-3-102. Petition for appointment of conservator — Who may file. 

34-3-103. Priority of persons to be considered for appointment. 

34-3-104. Petition for appointment — Sworn — Contents. [Effective until January 1, 2022. See the 
version effective on January 1, 2022.] 

34-3-104. Petition for appointment — Sworn — Contents. [Effective on January 1, 2022. See the 
version effective until January 1, 2022.] 

34-3-105. Examination, physical, psychological or otherwise, of respondent — Confidentiality. 

34-3-106. Rights of respondent. 

34-3-107. Where conservator needed — Court order — Consent. 

34-3-108. Discharge of conservator — Modification of duties — Termination — Final accountings 
and distribution of assets. 

34-3-109. Support of person with a disability’s spouse or minor children. 


34-3-101. Action for appointment of conservator — Where brought. 


(a) Actions for the appointment of a conservator may be brought in a court 
exercising probate jurisdiction or any other court of record of any county in 
which there is venue. 

(b)(1) An action for the appointment of a conservator shall be brought in the 

county of residence of the alleged person with a disability. 

(2) For purposes of subdivision (b)(1): 

(A) The county of residence of a person incarcerated in a department of 
correction facility is the county in which the facility is located; and 

(B) The county of residence of a person involuntarily hospitalized in an 
institution of the department of mental health and substance abuse 
services is the county in which the institution is located. 

(c) Nothing in this title shall be construed to supersede the Tennessee Adult 
Protection Act, compiled in title 71, chapter 6, part 1, or the orders of the court 
pursuant to such act. 
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History. 
Acts 1992, ch. 794, § 41; T.C.A. § 34-13-101; 
Acts 2018, ch. 435, §§ 1, 46; 2021, ch. 133, § 1. 


Compiler’s Notes. 

Former §§ 34-3-101 — 34-3-120, 34-3-201 — 
34-3-227, 34-3-301 — 34-3-304, 34-3-401 — 
34-3-413 (Code 1858, §§ 2506, 2508-2515, 
§ 2516 (deriv. Acts 1789, ch. 39, § 5), § 2517, 
§ 2518 (deriv. Acts 1789, ch. 39, § 5), 2519, 
2520, 2521 (deriv. Acts 1762, ch. 5, §§ 3, 10-13, 
15-17), § 2521 (deriv. Acts 1762, ch. 5, §§ 4, 9, 
15,16; 1831,. ch. 29; °§, 1; °13841-1842,, ch, 117, 
§ 1; 1853-1854, ch. 58, § 6), § 2522 (deriv. Acts 
1762, ch. 5, § 24), §§ 2523-2532 (deriv. Acts 
1762, ch. 5, §§. 9, 15, 18, 19; 1831, ch: 30, $$: 1, 
2; 1841-1842, ch. 24, § 5; 1841-1842, ch. 117, 
§§ 1, 2), §§ 2533-2543 (deriv. Acts 1829, ch. 6, 
§ 1; 1843-1844, ch. 122, §§ 1, 2; 1849-1850, ch. 
27, §§ 1, 2; 1849-1850, ch. 34, §§ 1-3; 1851- 
1852, ch. 141, § 7; 1851-1852, ch. 149, §§ 1-4, 
6);§§ 2544, 2545 (deriv. Acts 1853-1854, ch. 49, 
8§ 5,6); § 2546 (deriv. Acts 1851-1852, ch. 141, 
§ 6); §§ 3323-3339, §§ 3716-3719 (deriv. Acts 
1851-1852, ch. 57, 8§ 1, 4), § 4053 (deriv. Acts 
1851-1852, ch. 156, § 4), § 4055; Acts 1871, ch. 
113, § 1;,1887, ch. 245; § 1; Acts 1895, ch.°34, 
§§ 1-3; 1897, ‘ch. 97; 1901, ‘ch, 146, $§ 1, 2; 
1915, ch. 143, § 1; 1919, ch. 148, § 1; Shan., 
8§ 4272-4278, 4280, 4281lal, 4281a2, 4282- 
4289, 4291-4303, 43803 al, 4304-4320, 5072- 
5088, 5486-5490, 5868. 5870; Shan. Supp., 
§ 4301a1; mod. Code 1932, §§ 8088, 8489- 
8496, 8498, 8499, 8501-8540, 9227-9243, 9647- 
9651, 10069, 10071; Acts 1951, ch. 24, §§ 1-4 
(Williams, §§ 9395.1-9395.4); 1968, ch. 506, 
§ 1; modified; T.C.A. (orig. ed.), §§ 34-401 — 
34-410, 34-412 — 34-422, 34-1101 — 34-1104; 
Acts 1985, ch. 140, § 31; 1989, ch. 591, § 113), 
concerning management of estate generally, 
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were repealed by Acts 1992, ch. 794, § 40, 
effective January 1, 1993. 

Acts 2018, ch. 435, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 

Acts 1992, ch. 794, § 51 provided that noth- 
ing in this chapter shall be construed to autho- 
rize a corporation, partnership, association, or 
other business entity to be appointed as a 
fiduciary unless such corporation, partnership, 
association or other business entity is other- 
wise authorized by law to exercise such author- 
ity. 

Acts 1992, ch. 794, § 52 provided that for 
each existing guardian or conservator, the pro- 
visions of this chapter shall be effective for any 
act required to be done by the fiduciary and due 
on or after January 1, 1993; and that each 
existing limited guardian shall become a guard- 
ian or conservator as the case may be, with 
limited powers on January 1, 1993. 


Amendments. 
The 2021 amendment added (b)(2). 


Effective Dates. 
Acts 2021, ch. 183, § 2. April 18, 2021. 


Law Reviews. 

Changes in Tennessee’s Guardianship and 
Conservatorship Statute (Mary D. Colley and 
Colleen P. Mac Lean), 29 No. 1 Tenn. B.J. 14 
(1993). 

Conservatorship Proceedings and Due Pro- 
cess: Protecting the Elderly in Tennessee (Tri- 
cia M. York), 36 U. Mem. L. Rev. 491 (2006). 

Survey of the New Tennessee Guardianship 
and Conservatorship Act, 60 Tenn. L. Rev. 
(1993). 

To Be or Not To Be in Tennessee: Deciding 
Surrogate Issues, 34 U. Mem. L. Rev. 333 
(2004). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

Construction and Interpretation. 
Federal Law. 

Priority in Appointment. 
Hearing. 

Appeal. 


et a a a pe Ne 


. Constitutionality. 

An action challenging the constitutionality of 
conservatorship laws was within the public 
interest exception to the mootness doctrine and 
the case did not become moot when the conser- 
vatorship involved was dissolved. State ex rel. 
McCormick v. Burson, 894 S.W.2d 739, 1994 
Tenn. App. LEXIS 622 (Tenn. Ct. App. 1994). 


2. Construction and Interpretation. 

The word “friend” need not be construed as a 
social acquaintance or constant companion, but 
it may also embrace one who befriends or acts 


“in the interests” of the affected person; the 
comparable expression in the former kindred 
Limited Guardianship Act is “any interested 
person” found in former § 34-4-104 [repealed; 
see now § 34-3-102]. In re Rockwell, 673 
S.W.2d 512, 1983 Tenn. App. LEXIS 687 (Tenn. 
Ct. App. 1983). 

The language that the petition may be 
brought by “one or more of his friends or rela- 
tives” is understandably broad because the 
paramount concern is the welfare of the alleg- 
edly incapacitated individual. In re Rockwell, 
673 S.W.2d 512, 1983 Tenn. App. LEXIS 687 
(Tenn. Ct. App. 1983). 

The very simple statutory procedure for con- 
testing incompetency by. the ward of a conser- 
vatorship affords adequate procedural due pro- 
cess and the statutes do not unjustifiably 
restrict a ward’s liberty in violation of substan- 
tive due process or the right to equal protection. 
State ex rel. McCormick v. Burson, 894 S.W.2d 
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739, 1994 Tenn. App. LEXIS 622 (Tenn. Ct. 
App. 1994). 

The term “county of residence” means the 
county of the disabled person’s legal residence 
or domicile and Tennessee courts cannot exer- 
cise personal jurisdiction in proceedings to ap- 
point a conservator over disabled persons who 
just happen to be within their territorial juris- 
diction. Salvatore v. Clayton (In re Clayton), 
914 S.W.2d 84, 1995 Tenn. App. LEXIS 614 
(Tenn. Ct. App. 1995). 

Relatives were appointed co-conservators of 
the ward where, under T:C.A. § 34-3-101, the 
ward did not abandon his ties to Davidson 
County by living in Kentucky for approxi- 
mately two weeks upon his marriage; there was 
nothing in the record suggesting that the ward 
changed his domicile from Tennessee to Ken- 
tucky. In re Ackerman, 280 S.W.3d 206, 2008 
Tenn. App. LEXIS 427 (Tenn. Ct. App. July 29, 
2008). 


3. Federal Law. 

State conservatorship statutes do not run 
afoul of the federal Americans with Disabilities 
Act since state action under such laws does not 
discriminate against wards in the context of the 
federal statute. State ex rel. McCormick v. 
Burson, 894 S.W.2d 739, 1994 Tenn. App. 
LEXIS 622 (Tenn. Ct. App. 1994). 
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4, Priority in Appointment. 

No definite priority is established for the 
appointment of any particular person or rela- 
tive, but the designation is left to the discretion 
of the court, the best interests of the ward being 
the paramount consideration. In re Rockwell, 
673 S.W.2d 512, 1983 Tenn. App. LEXIS 687 
(Tenn. Ct. App. 1983) (decision under prior 
law). 


5. Hearing. 

Where a comatose veteran’s wife was ap- 
pointed conservator of the estate and person of 
her husband, the trial court erred in denying 
her an appropriate hearing on her petition to 
remove a bank as co-conservator and to retain 
control over the medical malpractice litigation 
that she had filed on behalf of her husband in 
federal court. AmSouth Bank v. Cunningham, 
253 S.W.3d 636, 2006 Tenn. App. LEXIS 144 
(Tenn. Ct. App. Feb. 27, 2006). 


6. Appeal. 

Ward had the right to appeal from any erro- 
neous action of the chancellor, but could not 
collaterally attack a valid decree. Tate v. Ault, 
771 S.W.2d 416, 1988 Tenn. App. LEXIS 844 
(Tenn. Ct. App. 1988) (decision under prior 
law). 


34-3-102. Petition for appointment of conservator — Who may file. 


A petition for the appointment of a conservator may be filed by any person 
having knowledge of the circumstances necessitating the appointment of a 


conservator. 


History. 
Acts 1992, ch. 794, § 42; T.C.A. 34-13-102. 


NOTES TO DECISIONS 


1. Standing. 

In a conservatorship proceeding where the 
brother-in-law sought to be appointed conser- 
vator over the elderly widow and the widow’s 
nieces contested the appointment and filed 
their own petition for one of them to be ap- 
pointed the widow’s conservator, the brother- 


in-law and the nieces had standing to file a 
petition because they had knowledge of the 
widow’s circumstances as required by T.C.A. 
§ 34-3-102. In re Conservatorship Groves, 109 
S.W.3d 317, 2003 Tenn. App. LEXIS 112 (Tenn. 
Ct. App. 2003). 


34-3-103. Priority of persons to be considered for appointment. 


Subject to the court’s determination of what is in the best interests of the 
person with a disability, the court shall consider the following persons in the 
order listed for appointment of the conservator: 

(1) The person or persons designated in a writing signed by the alleged 


person with a disability; 


(2) The spouse of the person with a disability; 
(3) Any child of the person with a disability; 
(4) Closest relative or relatives of the person with a disability; 
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(5) A district public guardian as described by § 34-7-104; and 
(6) Other person or persons. 


History. act, which amended this section, shall apply to 
Acts 1992, ch. 794, § 43; T.C.A. § 34-13-103; actions commenced on or after July 1, 2013. 
Acts 20138, ch. 435, § 36. 


Compiler’s Notes. 
Acts 2018, ch. 435, § 48 provided that the 


34-3-104. Petition for appointment — Sworn — Contents. [Effective 
until January 1, 2022. See the version effective on January 
1, 2022.] 


The petition for the appointment of a conservator, which shall be sworn, 
should contain the following: 

(1) The name, date of birth, residence and mailing address of the 
respondent; 

(2) A description of the nature of the alleged disability of the respondent; 

(3) The name, age, residence and mailing address of the petitioner, a 
statement of the relationship of the petitioner to the respondent, and a 
statement of any felony or misdemeanor convictions of the petitioner, if any; 

(4) The name, age, mailing address, relationship of the proposed conser- 
vator and a statement of any felony or misdemeanor conviction of the 
proposed conservator and, if the proposed conservator is not the petitioner, 
a statement signed by the proposed conservator acknowledging awareness of 
the petition and a willingness to serve; 

(5) The name, mailing address and relationship of the closest relative or 
relatives of the respondent and the name and mailing address of the person 
or institution, if any, having care and custody of the respondent or with 
whom the respondent is living. If the respondent has no then living spouse, 
child, parent or sibling, the petition shall so state and more remote relatives 
are not to be listed; 

(6) A summary of the facts supporting the petitioner’s allegation that a 
conservator is needed; 

(7) The name of the respondent’s physician or, where appropriate, respon- 
dent’s psychologist or senior psychological examiner and either: 

(A) A sworn examination report described in § 34-3-105(c); 

(B) Astatement that the respondent has been examined but the sworn 
examination report has not been received but will be filed before the 
hearing; or 

(C) Astatement that the respondent refuses to be examined voluntarily, 
with a request that the court direct the respondent to submit to medical 
examination; 

(8) The rights of the respondent to be removed from the respondent and 
transferred to the conservator. The rights the court may remove may 
include, but are not limited to, the right to vote, dispose of property, execute 
instruments, make purchases, enter into contractual relationships, hold a 
valid Tennessee driver license, give or refuse consent to medical and mental 
examinations and treatment or hospitalization, or do any other act of legal 
significance the court deems necessary or advisable; 
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(9) If the petition requests the conservator to manage the property of the 
respondent, the petition also shall contain: 
(A) If the financial information about the respondent is known to the 


petitioner: 


(i) Alist of the property of the respondent, together with the approxi- 
mate fair market value of each item and a statement whether the 
property listed is all of the respondent’s property; 

(ii) A list of the source, amount and frequency of each item of income, 
pension, social security benefit or other revenue received by the 


respondent; 


(iii) A list of the usual monthly expenses of the respondent and an 
explanation of how these expenditures were met prior to the filing of the 


petition; 


(iv) A description of the proposed plan for the management of the 
respondent’s property if a conservator is appointed; or 
(B) If the financial information about the respondent is unknown to the 
petitioner, a request that the court enter an order authorizing the 
petitioner to investigate the respondent’s property; and 
(10) A request for a guardian ad litem, conservator or co-conservator, or 
attorney ad litem with specific experience or expertise in matters like those 
faced by the respondent, if warranted under the circumstances. 


History. 

Acts 1992, ch. 794, § 44; 1994, ch. 855, § 14; 
T.C.A. § 34-13-104; Acts 2003, ch. 124, § 1; 
2012, che. 807, §:1;,2012,,eh2917,'$) 222013) ch. 
435, §§; 25,,26. 


Compiler’s Notes. 

Acts 20138, ch. 485, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


NOTES TO DECISIONS 


Analysis 


1. Consent. 
2. Finality of Order. 


1. Consent. 

In each of the situations where the law pro- 
vides that a person may give consent for an- 
other, it is the disabled person or the incompe- 
tent or the child who is actually the patient and 
who is at risk of suffering harm. Miller v. 
Dacus, 231 S.W.3d 903, 2007 Tenn. LEXIS 648 
(Tenn. Aug. 17, 2007). 


2. Finality of Order. 
Although petitioner argued a 2006 order 


granting conservatorship and removing a dece- 
dent’s right to make a will was void because the 
probate court lacked authority to do so under 
T.C.A. § 34-3-104(8), no appeal was taken from 
the order under T.C.A. § 34-3-106 or T.R.A.P. 3, 
the order became final 30 days after its entry, 
and the appellate court lacked jurisdiction to 
review the order; the probate court properly 
dismissed petitioner’s request to be named per- 
sonal representative and to have a holographic 
will probated. In re Estate of Rinehart, 363 
S.W.3d 186, 2011 Tenn. App. LEXIS 616 (Tenn. 
Ct. App. Nov. 15, 2011), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 196 (Tenn. Mar. 7, 
2012). 


34-3-104. Petition for appointment — Sworn — Contents. [Effective on 
January 1, 2022. See the version effective until January 1, 


2022.1] 


The petition for the appointment of a conservator, which shall be sworn, 


should contain the following: 


(1) The name, date of birth, residence and mailing address of the 


respondent; 
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(2) A description of the nature of the alleged disability of the respondent; 

(3) The name, age, residence and mailing address of the petitioner, a 
statement of the relationship of the petitioner to the respondent, and a 
statement of any felony or misdemeanor convictions of the petitioner, if any; 

(4) The name, age, mailing address, relationship of the proposed conser- 
vator, statement of any felony or misdemeanor conviction of the proposed 
conservator, and, if the proposed conservator is not the petitioner, a statement 
signed by the proposed conservator acknowledging awareness of the petition 
and a willingness to serve. The petition must also include current copies of the 
following reports on the proposed conservator: 

(A) A search of the department of health’s registry of persons who have 
abused, neglected, or misappropriated the property of vulnerable persons, 
established by title 68, chapter 11, part 10; and 

(B) A search of the national sex offender registry maintained by the 
United States department of justice; 

(5) The name, mailing address and relationship of the closest relative or 
relatives of the respondent and the name and mailing address of the person 
or institution, if any, having care and custody of the respondent or with whom 
the respondent is living. If the respondent has no then living spouse, child, 
parent or sibling, the petition shall so state and more remote relatives are not 
to be listed; 

(6) A summary of the facts supporting the petitioner’s allegation that a 
conservator is needed; 

(7) The name of the respondent’s physician or, where appropriate, respon- 
dent’s psychologist or senior psychological examiner and either: 

(A) A sworn examination report described in § 34-3-105(c); 

(B) A statement that the respondent has been examined but the sworn 
examination report has not been received but will be filed before the 
hearing; or 

(C) A statement that the respondent refuses to be examined voluntarily, 
with a request that the court direct the respondent to submit to medical 
examination; 

(8) The rights of the respondent to be removed from the respondent and 
transferred to the conservator. The rights the court may remove may include, 
but are not limited to, the right to vote, dispose of property, execute instru- 
ments, make purchases, enter into contractual relationships, hold a valid 
Tennessee driver license, give or refuse consent to medical and mental 
examinations and treatment or hospitalization, or do any other act of legal 
significance the court deems necessary or advisable; 

(9) If the petition requests the conservator to manage the property of the 
respondent, the petition also shall contain: 

(A) If the financial information about the respondent is known to the 
petitioner: 

(i) A list of the property of the respondent, together with the approxt- 
mate fair market value of each item and a statement whether the property 
listed is all of the respondent’s property; 

(ii) A list of the source, amount and frequency of each item of income, 
pension, social security benefit or other revenue received by the 
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(iii) A list of the usual monthly expenses of the respondent and an 
explanation of how these expenditures were met prior to the filing of the 


petition; 


(iv) A description of the proposed plan for the management of the 
respondent’s property if a conservator is appointed; or 
(B) If the financial information about the respondent is unknown to the 
petitioner, a request that the court enter an order authorizing the petitioner 
to investigate the respondent’s property; and 
(10) A request for a guardian ad litem, conservator or co-conservator, or 
attorney ad litem with specific experience or expertise in matters like those 
faced by the respondent, if warranted under the circumstances. 


History. 

Acts 1992, ch. 794, § 44; 1994, ch. 855, § 14; 
T.C.A. § 34-13-104; Acts 2003, ch. 124, § 1; 
2012, chi8074§ 11; 2012,\eh. 917;.8),2; 20134 ch: 
A35, 88 25, 2b; 2021. ch. 84) $1. 


Compiler’s Notes. 

Acts 2013, ch. 435, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


Amendments. 

The 2021 amendment, effective January 1, 
2022, added the last sentence in the introduc- 
tory language of (4); and added (4)(A) and 
(4)(B). 


Effective Dates. 
Acts 2021, ch. 84, § 2. January 1, 2022. 


NOTES TO DECISIONS 


Analysis 


1. Consent. 
2. Finality of Order. 


1. Consent. 

In each of the situations where the law pro- 
vides that a person may give consent for an- 
other, it is the disabled person or the incompe- 
tent or the child who is actually the patient and 
who is at risk of suffering harm. Miller v. 
Dacus, 231 S.W.3d 903, 2007 Tenn. LEXIS 648 
(Tenn. Aug. 17, 2007). 


2. Finality of Order. 
Although petitioner argued a 2006 order 


granting conservatorship and removing a dece- 
dent’s right to make a will was void because the 
probate court lacked authority to do so under 
T.C.A. § 34-3-104(8), no appeal was taken from 
the order under T.C.A. § 34-3-106 or T.R.A.P. 3, 
the order became final 30 days after its entry, 
and the appellate court lacked jurisdiction to 
review the order; the probate court properly 
dismissed petitioner’s request to be named per- 
sonal representative and to have a holographic 
will probated. In re Estate of Rinehart, 363 
S.W.3d 186, 2011 Tenn. App. LEXIS 616 (Tenn. 
Ct. App. Nov. 15, 2011), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 196 (Tenn. Mar. 7, 
2012). 


34-3-105. Examination, physical, psychological or otherwise, of re- 
spondent — Confidentiality. 


(a) If the respondent has been examined by a physician or, where appropri- 
ate, a psychologist or senior psychological examiner not more than ninety (90) 
days prior to the filing of the petition and the examination is pertinent, the 
report of the examination shall be submitted with the petition. If the respon- 
dent has not been examined within ninety (90) days of the filing of the petition, 
cannot get out to be examined or refuses to be voluntarily examined, the court 
shall order the respondent to submit to examination by a physician or, where 
appropriate, a psychologist or senior psychological examiner identified in the 
petition as the respondent’s physician, psychologist or senior psychological 
examiner or, if the respondent has no physician, psychologist or senior 
psychological examiner, a physician, psychologist or senior psychological 
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examiner selected by the court. The physician, psychologist or senior psycho- 
logical examiner, on completing the examination, shall send a sworn written 
report to the court with copies to the petitioner and the guardian ad litem. The 
physician’s, psychologist’s or senior psychological examiner’s report shall be 
made a part of the court record. 

(b) On motion by the petitioner, the respondent, the adversary counsel, the 
guardian ad litem, or on its own initiative, the court may order the respondent 
to submit to examination by such physicians, psychologists, senior psychologi- 
cal examiners or other specialists who have expertise in the specific disability 
of the respondent. The examiner shall send a sworn written report to the court 
with copies to the petitioner, the guardian ad litem and the person requesting 
the second examination. The court may assess the cost of the second exami- 
nation against the property of the person with a disability or against the 
person requesting the examination. 

(c) Each physician’s, psychologist’s or senior psychological examiner’s sworn 
report shall contain the following: 

(1) The respondent’s medical history; provided, that this subdivision (c)(1) 
shall not be construed to expand the examiner’s scope of practice; 

(2) A description of the nature and type of the respondent’s disability; 

(3) An opinion as to whether a conservator is needed and the type and 
scope of the conservator with specific statement of the reasons for the 
recommendation of conservatorship; and 

(4) Any other matters as the court deems necessary or advisable. 

(d) The examiner’s sworn report shall be prima facie evidence of the 
respondent’s disability and need for the appointment of a fiduciary unless the 
report is contested and found to be in error. 

(e) If upon an additional finding that the person with a disability poses a 
threat to self or others in accordance with the mental health law, title 33, a 
court of competent jurisdiction may order a commitment to involuntary care 
and treatment. 

(f) Reports and documents prepared under this section are confidential and 
are not open for inspection by the public. However, this section does not: 

(1) Limit the respondent or the respondent’s agent or attorney from 
having access to any such reports or documents about the respondent; or 

(2) Prohibit an investigative body from accessing any such reports or 
documents as authorized or required by law. 


History. court forms that do not comply with the act, 

Acts 1992, ch. 794, § 45; T.C.A. § 34-13-105; which amended this section, may be used until 
Acts 2012, ch. 807, § 2; 2013, ch. 435, 8§ 27, current supplies are exhausted and new forms 
46; 2021, ch. 305, § 3. prepared. 


Compiler’s Notes. Amendments. 
Acts 20138, ch. 435, § 48 provided that the The 2021 amendment added (f). 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. Effective Dates. 
Acts 2021, ch. 305, § 6 provided that any Acts 2021, ch. 305, § 7. May 4, 2021. 
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NOTES TO DECISIONS 


Analysis 


1. Appeal. 
2. Sufficiency of Evidence. 


1. Appeal. 

Ward had the right to appeal from any erro- 
neous action of the chancellor, but could not 
collaterally attack a valid decree. Tate v. Ault, 
771 S.W.2d 416, 1988 Tenn. App. LEXIS 844 
(Tenn. Ct. App. 1988); In re Rockwell, 673 
S.W.2d 512, 1983 Tenn. App. LEXIS 687 (Tenn. 
Ct. App. 1983) (decided under prior law). 


2. Sufficiency of Evidence. 
Trial court in a conservatorship action prop- 
erly appointed the ward’s spouse as the conser- 


34-3-106. Rights of respondent. 
The respondent has the right to: 


vator because clear and convincing supported 
the finding that the ward was fully disabled 
and in need of a conservator as a doctor opined 
in a physician’s report that, based upon the 
ward’s medical history and nature and type of 
disability, the ward was in need of a conserva- 
tor and was incapable of managing the ward’s 
own financial affairs and health care decisions. 
Another evaluator recommended the ward’s 
admission to a long-term memory care facility. 
In re Williams, — S.W.3d —, 2018 Tenn. App. 
LEXIS 190 (Tenn. Ct. App. Apr. 11, 2018), 
appeal denied, In re Conservatorship Williams, 
— §.W.3d —, 2018 Tenn. LEXIS 482 (Tenn. 
Aug. 8, 2018). 


(1) On demand by respondent or the guardian ad litem, a hearing on the 


issue of disability; 


(2) Present evidence, including testimony or other evidence from a phy- 
sician, psychologist or senior psychological examiner of the respondent’s 
choosing, and confront, as a cross-examiner, witnesses; 

(3) Appeal the final decision on the petition with the assistance of an 
attorney ad litem or adversary counsel; 


(4) Attend any hearing; 


(5) Have an attorney ad litem appointed to advocate the interests of the 


respondent; and 


(6) Request a protective order placing under seal the respondent’s finan- 
cial information and any health information not otherwise protected by 


§ 34-3-105(f). 


History. 

Acts 1992, ch. 794, § 46; 1996, ch. 1015, § 2; 
T.C.A. § 34-13-106; Acts 2013, ch. 435, § 28; 
2014, ch. 799, § 1; 2021, ch. 305, § '4. 


Compiler’s Notes. 

Acts 2018, ch. 435, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 

Acts 2021, ch. 305, § 6 provided that any 
court forms that do not comply with the act, 
which amended this section, may be used until 
current supplies are exhausted and new forms 
prepared. 


Amendments. 

The 2021 amendment substituted “financial 
information and any health information not 
otherwise protected by § 34-3-105(f” for 
“health and financial information, including 
reports provided under § 34-3-105(c)” in (6). 


Effective Dates. 
Acts 2021, ch. 305, § 7. May 4, 2021. 


Law Reviews. 

A Quantum Leap for Ethical Guidance: Com- 
parison of the Model Code and Rule 1.14 of the 
Proposed Rules of Professional Conduct (Donna 
S. Harkness), 35 No. 11 Tenn. B.J. 20 (1999). 


NOTES TO DECISIONS 


1. Right to Final Decision. 

Although petitioner argued a 2006 order 
granting conservatorship and removing a dece- 
dent’s right to make a will was void because the 
probate court lacked authority to do so under 


T.C.A. § 34-3-104(8), no appeal was taken from 
the order under T.C.A. § 34-3-106 or T.R.A.P. 3, 
the order became final 30 days after its entry, 
and the appellate court lacked jurisdiction to 
review the order; the probate court properly 
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dismissed petitioner’s request to be named per- Ct. App. Nov. 15, 2011), appeal denied, — 
sonal representative and to have a holographic §.W.8d—, 2012 Tenn. LEXIS 196 (Tenn. Mar. 7, 
will probated. In re Estate of Rinehart, 363 2012). 

S.W.3d 186, 2011 Tenn. App. LEXIS 616 (Tenn. 


34-3-107. Where conservator needed — Court order — Consent. 


(a) If the court determines a conservator is needed, the court shall enter an 
order which shall: 

(1) Name the conservator or co-conservators and, in the court’s discretion, 
a standby conservator or co-conservators; 

(2) Enumerate the powers removed from the respondent and those to be 
vested in the conservator. To the extent not specifically removed, the 
respondent shall retain and shall exercise all of the powers of a person 
without a disability. The court may consider removing any rights of the 
person with a disability and vesting some or all in a conservator. Such rights 
may include, but are not limited to: 

(A) The right to give, withhold, or withdraw consent and make other 
informed decisions relative to medical and mental examinations and 
treatment; 

(B) The right to make end of life decisions: 

(i) To consent, withhold, or withdraw consent for the entry of a “do not 
resuscitate” order or the application of any heroic measures or medical 
procedures intended solely to sustain life and other medications; and 

(ii) To consent or withhold consent concerning the withholding or 
withdrawal of artificially provided food, water, or other nourishment or 
fluids; 

(C) The right to consent to admission to hospitalization, and to be 
discharged or transferred to a residential setting, group home, or other 
facility for additional care and treatment; 

(D) The right to consent to participate in activities and therapies which 
are reasonable and necessary for the habilitation of the respondent; 

(E) The right to consent or withhold consent to any residential or 
custodial placement; 

(F) The power to give, receive, release, or authorize disclosures of 
confidential information; 

(G) The right to apply for benefits, public and private, for which the 
person with a disability may be eligible; 

(H) The right to dispose of personal property and real property subject 
to statutory and judicial constraints; 

(I) The right to determine whether or not the respondent may utilize a 
Tennessee driver license for the purpose of driving; 

(J) The right to make purchases; 

(K) The right to enter into contractual relationships; 

(L) The right to execute instruments of legal significance; 

(M) The right to pay the respondent’s bills and protect and invest the 
respondent’s income and assets; . 

(N) The right to prosecute and defend lawsuits; 

(O) The right to execute, on behalf of the respondent, any and all 
documents to carry out the authority vested above; and 
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(P) The right to communication, visitation, or interaction with other 
persons, including the right to receive visitors, telephone calls, or personal 


mail; 


(3) If the rights and powers transferred to the conservator include 
management of the respondent’s property, the order shall: 
(A) Set the amount of the conservator’s bond unless waived as autho- 


rized in § 34-1-105; 


(B) Set the nature and frequency of each approved expenditure and 
prohibit the conservator from making other expenditures without court 


approval; 


(C) Set forth the approved management of the property of the person 


with a disability; and 


(D) Prohibit the sale of any property except as permitted by § 34-1- 
116(b) without prior court approval or as permitted in the property 
management plan approved by the order; 

(4) Whether a conservator is being appointed from § 34-3-103(6), and if 
the conservator is being appointed from § 34-3-103(6), the reasons why the 
court was unable to appoint a conservator from § 34-3-103(1)-(5); and 

(5) State any other authority or direction as the court determines is 
appropriate to properly care for the person or property of the person with a 


disability. 


(b) If the court grants a protective order placing under seal the respondent’s 
financial information, as provided by § 34-3-106(6), the order shall not deny 
access to information regarding fees and expenses of the conservatorship. 

(c) If a respondent is unable to express consent to communication, visita- 
tion, or interaction with a person due to a physical or mental condition, then 
consent of the respondent may be presumed based on the respondent’s prior 


relationship history with the person. 


History. 

Acts 1992, ch. 794, § 47; T.C.A. § 34-13-107; 
Acts 2013, ch. 435, §§ 29, 30, 37, 43, 46; 2014, 
ch. 799, § 2; 2016, ch. 1062, §§ 2, 4. 


Compiler’s Notes. 
Acts 2016, ch. 1062, § 1, as amended by Acts 


2017, ch. 24, § 1, provided that the act shall be 
known and may be cited as the “Falk Act.” 
Acts 2018, ch. 435, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


NOTES TO DECISIONS 


Analysis 


. Construction With Other Sections. 
. Authority to File Bankruptcy. 

. Disabled Person. 

. Jurisdiction. 

Conservatorship Order. 


EP oR WON 


. Construction With Other Sections. 

While co-conservators could rely on the 
catch-all provision in § 35-50-110(33) in order 
to exercise the necessary judgment to do what 
they believe to be in the conservatee’s best 
interest with respect to the powers transferred 
to them by order, they may not use that provi- 
sion to expand the powers transferred to them 


beyond those specifically mentioned in the or- 
der in contravention of this section [transferred 
from § 34-13-107]. In re Buda, 252 B.R. 125, 
2000 Bankr. LEXIS 904 (Bankr. E.D. Tenn. 
2000). 

The “limitation” statute, appearing at § 34- 
11-129 (now § 34-1-129), which applies gener- 
ally to both guardianships and conservator- 
ships, is in tension with this section 
[transferred from § 34-13-107] which limits 
every conservatorship to those powers specifi- 
cally enumerated in the order authorizing the 
conservatorship. In re Buda, 252 B.R. 125, 2000 
Bankr. LEXIS 904 (Bankr. E.D. Tenn. 2000). 

Order did give the conservator the authority 
to “do any other act of legal significance which 
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the trial court, at any time in the future, might 
have deemed necessary or advisable”; that 
“catch-all” provision included the filing and 
maintaining of an annulment action, as such an 
action was clearly an “act of legal significance.” 
Nave v. Nave, 173 S.W.3d 766, 2005 Tenn. App. 
LEXIS 179 (Tenn. Ct. App. 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 904 
(Tenn. Oct. 17, 2005). 


2. Authority to File Bankruptcy. 

Incompetent persons are eligible for volun- 
tary bankruptcy relief and a court-appointed 
guardian or conservator may file a voluntary 
bankruptcy petition on behalf of an incompe- 
tent person if the guardian or conservator is 
authorized to do so. In re Buda, 252 B.R. 125, 
2000 Bankr. LEXIS 904 (Bankr. E.D. Tenn. 
2000). 

Court dismissed bankruptcy petition on be- 
half of incompetent person filed by conservator 
because this section mandates that all powers 
not specifically transferred to a conservator are 
retained by the conservatee and there had been 
no specific transfer of the authority to file a 
bankruptcy petition. In re Buda, 252 B.R. 125, 
2000 Bankr. LEXIS 904 (Bankr. E.D. Tenn. 
2000). 


3. Disabled Person. 

For the purposes of T.C.A. §§ 34-1-126 and 
34-1-101(7), the record contained clear and con- 
vincing evidence that the widow was a disabled 
person who was in need of a conservator’s 
supervision, protection, and assistance because 
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the medical and psychological testimony, 
coupled with the lay testimony, painted a clear 
and compelling picture that the elderly widow’s 
functional and decision-making capacities were 
significantly impaired and that the widow’s 
mental state was on deteriorating course with 
no reasonable prospect for improvement. In re 
Conservatorship Groves, 109 S.W.3d 317, 2003 
Tenn. App. LEXIS 112 (Tenn. Ct. App. 2003). 


4, Jurisdiction. 

Insofar as objections regarding the conserva- 
tee’s bank accounts and vehicle could result in 
claims that could be recovered by the estate, 
the conservatorship court properly found that 
the claims raised as objections to the final 
accounting were to be treated as claims under 
the exclusive control of the estate’s personal 
representative in probate court. In re Hudson, 
578 S.W.3d 896, 2018 Tenn. App. LEXIS 458 
(Tenn. Ct. App. Aug. 10, 2018). 


5. Conservatorship Order. 

Chancery court’s order establishing the con- 
servatorship vested plaintiff with the exclusive 
authority and responsibility to manage and 
preserve the owner’s estate; by charging rent, 
which defendant refused to pay, plaintiff was 
attempting to maintain the owner’s estate, 
rather than fundamentally changing the char- 
acter of it, and thus the trial court did not err in 
awarding possession of the property to plaintiff 
for the benefit of the owner. Sullivan v. Kreil- 
ing, — S.W.3d —, 2019 Tenn. App. LEXIS 273 
(Tenn. Ct. App. May 30, 2019). 


34-3-108. Discharge of conservator — Modification of duties — Termi- 
nation — Final accountings and distribution of assets. 


(a) A conservator appointed under this chapter may be discharged or have 
its duties modified if the court determines that the respondent is no longer a 
person with a disability, or that it is in the best interests of the person with a 
disability that the conservatorship be terminated, or that the conservator has 
failed to perform its duties and obligations in accordance with the law, or that 
the conservator has failed to act in the best interest of the person with a 
disability so as to warrant modification or termination. The person with a 
disability or any interested person on the behalf of the person with a disability 
may petition the court at any time for a termination or modification order 
under this section. 

(b) A petition under subsection (a), if made by the person with a disability, 
may be communicated to the court by any means including oral communication 
or informal letter. 

(c) The court, upon receipt of the petition filed under this section, shall 
conduct a hearing. At the hearing, the person with a disability has all the 
rights set out in § 34-3-106. Prior to the holding of the hearing, the court may 
require that the person with a disability submit to an examination as required 
by § 34-3-105 to support the person with a disability’s contention that a 
conservator is no longer needed. 
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(d) Upon conclusion of the hearing, the court shall enter an order setting 
forth the court’s findings of fact and may do any of the following: 

(1) Dismiss the petition; 

(2) Remove the conservator and dissolve the original order; 

(3) Remove the conservator and appoint a successor; 

(4) Modify the original order; or 

(5) Grant any other relief the court considers appropriate and in the best 
interest of the person with a disability. 

(e) When the person with a disability dies or the court earlier determines a 
conservator is no longer needed and issues an order terminating the conser- 
vatorship, the conservatorship shall terminate. If the conservator has respon- 
sibility for the property of the person with a disability, within one hundred 
twenty (120) days after the date the conservatorship terminates, the conser- 
vator shall file a preliminary final accounting with the court, which shall 
account for all assets, receipts, and disbursements from the date of the last 
accounting until the date the conservatorship terminates, and shall detail the 
amount of the final distribution to close the conservatorship. If no objections 
have been filed to the clerk’s report on the preliminary final accounting within 
thirty (30) days from the date the clerk’s report is filed, the conservator shall 
distribute the remaining assets. The receipts and final cancelled checks 
evidencing the final distributions shall be filed with the court by the conser- 
vator. When the evidence of the final distribution is filed with the court and on 
order of the court, the conservatorship proceeding shall be closed. 

(f) Any person listed in § 34-3-103(1)-(4) may petition the court to require 
the conservator to grant any of the rights provided in § 34-3-107(a)(2)(P). The 
prevailing party in a petition under this subsection (f) shall be entitled to court 
costs and reasonable attorney fees. 


History. 

Acts 1992, ch. 794, § 48; 1994, ch. 855, § 15; 
1996, ch. 880, § 1; T.C.A. § 34-13-108; Acts 
2013, ch. 435, §§ 31, 32, 44, 46; 2016, ch. 1062, 
$3) 


Compiler’s Notes. 
Acts 2016, ch. 1062, § 1, as amended by Acts 


2017, ch. 24, § 1, provided that the act shall be 
known and may be cited as the “Falk Act.” 
Acts 2018, ch. 435, § 48 provided that the 
act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


NOTES TO DECISIONS 


Analysis 


1. Application. 
2. Hearing. 


1. Application. 

Where the probate court had appointed son 
as conservator for his mother and later deter- 
mined that it did not have jurisdiction to ap- 
point a conservator, it could require the son to 
make an accounting upon withdrawal of his 
authority to act as conservator. Salvatore v. 
Clayton (In re Clayton), 914 S.W.2d 84, 1995 
Tenn. App. LEXIS 614 (Tenn. Ct. App. 1995). 


2. Hearing. 

Where a comatose veteran’s wife was ap- 
pointed conservator of the estate and person of 
her husband, the trial court erred in denying 
her an appropriate hearing on her petition to 
remove a bank as co-conservator and to retain 
control over the medical malpractice litigation 
that she had filed on behalf of her husband in 
federal court. AmSouth Bank v. Cunningham, 
253 S.W.3d 636, 2006 Tenn. App. LEXIS 144 
(Tenn. Ct. App. Feb. 27, 2006). 
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34-3-109. Support of person with a disability’s spouse or minor chil- 


dren. 


The appointment of a conservator for a person with a disability does not 
automatically terminate the duty of the person with a disability to support 
such spouse or dependent minor children of the person with a disability. The 
court having jurisdiction over the person with a disability may establish the 
amount of financial support to which the spouse or dependent minor children 


are entitled. 


History. 
Acts 1992, ch. 794, § 49; T.C.A. § 34-13-109; 


act, which amended this section, shall apply to 
actions commenced on or after July 1, 2013. 


Acts 2013, ch. 435, §§ 45, 46. 


Compiler’s Notes. 
Acts 2018, ch. 435, § 48 provided that the 


Section 


34-5-101. 
34-5-102. 
34-5-103. 
34-5-104. 
34-5-105. 
34-5-106. 
34-5-107. 
34-5-108. 
34-5-109. 
34-5-110. 
34-5-111. 


34-5-112. 
34-5-113. 
34-5-114. 
34-5-115. 
34-5-116. 
34-5-117. 
34-5-118. 
34-5-119. 
34-5-120. 
34-5-121. 
34-5-122. 


CHAPTER 4 
[RESERVED] 


CHAPTER 5 


UNIFORM VETERANS’ GUARDIANSHIP LAW 


Short title. 

Chapter definitions. 

Administrator as party in interest. 

Appointment of guardian when necessary prior to payment of benefits. 

Limitation on number of wards. 

Petition for appointment of guardian. 

Evidence of necessity for guardian of minor. 

Evidence of necessity for guardian for incompetent. 

Notice of petition for appointment. 

Bond of guardian. 

Accounts — Certificate of examination of securities or investments — Copies sent to 
veterans administration office — Notice of hearing — Property derived from other 
sources. 

Failure to account or furnish copies — Penalty. 

Compensation of guardians. 

Investment of funds. 

Time allowed to make investment. 

Maintenance and support. 

Copies of public records to be furnished. 

Commitment to veterans administration or other federal agency. 

Discharge of guardian and release of sureties. 

Uniform construction. 

Application of other laws. 

Application of chapter. 


34-5-101. Short title. 


This chapter shall be known and may be cited as the “Uniform Veterans’ 
Guardianship Law.” 
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History. Textbooks. 
Acts: 19438, ch. 90, §$ 20: Cc Supp. 1950; Tennessee Jurisprudence, 18 Tenn. Juris., 
§ 8558.1; T.C.A. (orig. ed.), § 34-901. Mental Illness, Etc., §§ 7, 10. 


Cross-References. 
Veterans’ Guardianship Act unaffected by 
Uniform Fiduciaries Act, § 35-2-106. 


NOTES TO DECISIONS 


1. Notice. of the co-conservators so that it would be as- 

Probate court did not abuse its discretion by signed exclusive control over the federal litiga- 
modifying co-conservators’ respective duties tion and that she appeared ata hearing on the 
and responsibilities without first conducting a matter. AmSouth Bank v. Cunningham, 253 


formal evidentiary hearing because the wife, § W.3d 636, 2006 Tenn. App. LEXIS 144 (Tenn. 
co-conservator, had notice of the bank’s at- (4. App. Feb. 27, 2006). 


tempts to modify the duties and responsibilities 


34-5-102. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Administrator” means the administrator of veterans affairs of the 
United States, or the administrator’s successor; 

(2) “Benefits” means all moneys paid or payable by the United States 
through the veterans administration; 

(3) “Estate” means income on hand and assets acquired partially or 
wholly with “income”; 

(4) “Guardian” means any fiduciary for the person or estate of a ward; 

(5) “Income” means moneys received from the veterans administration 
and revenue or profit from any property wholly or partially acquired with 
those moneys; 

(6) “Person” means an individual, a partnership, a corporation or an 
association; 

(7) “Veterans administration” means the veterans administration, its 
predecessors or successors; and 

(8) “Ward” means a beneficiary of the veterans administration. 


History. § 8558.2 (Williams, § 8541); T.C.A. (orig. ed.), 
Acts 1943, ch. 90, § 1; C. Supp. 1950, § 34-902. 


34-5-103. Administrator as party in interest. 


The administrator shall be a party in interest in any proceeding for the 
appointment or removal of a guardian or for the removal of the disability of 
minority or mental incapacity of a ward, and in any suit or other proceeding 
affecting in any manner the administration by the guardian of the estate of any 
present or former ward whose estate included assets derived in whole or in 
part from benefits heretofore or hereafter paid by the veterans administration. 
Not less than fifteen (15) days prior to a hearing in such a matter, notice in 
writing of the time and place of the hearing shall be given by mail, unless 
waived in writing, to the office of the veterans administration having jurisdic- 
tion over the area in which the suit or proceeding is pending. 
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History. § 8558.3 (Williams, § 8541.1); T.C.A. (orig. 
Acts 1943, ch. 90, § 2; C. Supp. 1950, ed.), § 34-903. 


34-5-104. Appointment of guardian when necessary prior to payment 
of benefits. 


Whenever, pursuant to any law of the United States or regulation of the 
veterans administration, it is necessary, prior to payment of benefits, that a 
guardian be appointed, the appointment may be made in the manner provided 
in §§ 34-5-106 — 34-5-110. 


History. § 8558.4 (Williams, § 8542); T.C.A. (orig. ed.), 
Acts 1943, ch. 90, § 3; C. Supp. 1950, § 34-904. 


34-5-105. Limitation on number of wards. 


(a) No person, other than a bank or trust company, shall be guardian of more 
than twelve (12) wards at one time, unless all wards are members of one 
family. 

(b) Upon presentation of a petition by an attorney of the department of 
veterans services or other interested person, alleging that a guardian is acting 
in a fiduciary capacity for more than twelve (12) wards as provided in 
subsection (a) and requesting the guardian’s discharge for that reason, the 
court, upon proof substantiating the petition, shall require a final accounting 
forthwith from the guardian and shall discharge the guardian from guardian- 
ships in excess of twelve (12), after first having appointed a successor. 


History. § 34-905; Acts 1990, ch. 623, § 1; 2015, ch. 24, 
Acts: 1943)" ch: 90, -$.4:;-C.-Supp:, 19509) .$07, 
§ 8558.5 (Williams, § 85438); T.C.A. (orig. ed.), 


34-5-106. Petition for appointment of guardian. 


(a) A petition for the appointment of a guardian may be filed by any relative 
or friend of the ward or by any person who is authorized by law to file such a 
petition. If there is no person so authorized or if the person so authorized 
refuses or fails to file a petition within thirty (30) days after mailing of notice 
by the veterans administration to the last known address of the person, if any, 
indicating the necessity for the appointment, a petition for appointment may 
be filed by any resident of this state. 

(b) The petition for appointment shall set forth the name, age and place of 
residence of the ward, the name and place of residence of the nearest relative, 
if known, and the fact that the ward is entitled to receive benefits payable by 
or through the veterans administration, and shall set forth the amount of 
moneys then due and the amount of probable future payments. 

(c) The petition shall also set forth the name and address of the person or 
institution, if any, having actual custody of the ward and the name, age, 
relationship, if any, occupation and address of the proposed guardian and, if 
the nominee is a natural person, the number of wards for whom the nominee 
is presently acting as guardian. Notwithstanding any law as to priority of 
persons entitled to appointment, or the nomination in the petition, the court 
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may appoint some other individual or a bank or trust company as guardian, if 
the court determines it is for the best interest of the ward. 

(d) In the case of a mentally incompetent ward, the petition shall show that 
the ward has been rated incompetent by the veterans administration on 
examination in accordance with the laws and regulations governing the 
veterans administration. 


History. § 8558.6 (Williams, § 8544); T.C.A. (orig. ed.), 
Acts, 1943, ch. 90, § 5; C. Supp. 1950, § 34-906. 


34-5-107. Evidence of necessity for guardian of minor. 


Where a petition is filed for the appointment of a guardian for a minor, a 
certificate of the administrator or the administrator’s authorized representa- 
tive, setting forth the age of the minor as shown by the records of the veterans 
administration and the fact that the appointment of a guardian is a condition 
precedent to the payment of any moneys due the minor by the veterans 
administration, shall be prima facie evidence of the necessity for the appoint- 
ment. 


History. § 8558.7 (Williams, § 8545); T.C.A. (orig. ed.), 
Acts 1943, ch. 90, § 6; C. Supp. 1950, § 34-907. 


34-5-108. Evidence of necessity for guardian for incompetent. 


Where a petition is filed for the appointment of a guardian for a mentally 
incompetent ward, a certificate of the administrator, or the administrator’s 
duly authorized representative, that the person has been rated incompetent by 
the veterans administration on examination in accordance with the laws and 
regulations governing the veterans administration and that the appointment 
of a guardian is a condition precedent to the payment of any moneys due the 
ward by the veterans administration, shall be prima facie evidence of the 
necessity for the appointment. 


History. § 8558.8 (Williams, § 8546); T.C.A. (orig. ed.), 
Acts 1948, ch. 90, §'7; C. Supp. 1950, § 34-908. 


34-5-109. Notice of petition for appointment. 


Upon the filing of a petition for the appointment of a guardian under this 
chapter, notice shall be given to the ward and to other persons, in the manner 
provided by the general law of this state, and also to the veterans administra- 
tion as provided by this chapter. 


History. § 8558.9 (Williams, § 8547); T.C.A. (orig. ed.), 
Acts 1948, ch. 90, § 8; C. Supp. 1950, § 34-909. 


34-5-110. Bond of guardian. 


(a) Upon the appointment of a guardian, the guardian shall execute and file 
a bond to be approved by the court in an amount not less than the estimated 
value of the personal estate and anticipated income of the ward during the 
ensuing year. The bond shall be in the form and be conditioned as required of 
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guardians appointed under the general guardianship laws of this state. The 
court may from time to time require the guardian to file an additional bond. 

(b) Where a bond is tendered by a guardian with personal sureties, there 
shall be at least two (2) such sureties and they shall file with the court a 
certificate under oath which shall describe the property owned, both real and 
personal, and shall state that each is worth the sum named in the bond as the 
penalty thereof over and above all debts and liabilities and the aggregate of 
other bonds on which the guardian is principal or surety and exclusive of 
property exempt from execution. The court may require additional security or 
may require a corporate surety bond, the premium thereon to be paid from the 
ward’s estate. 


History. Textbooks. 

Acts, 1943, ch. 90, § 9; C. Supp. 1950, Tennessee Jurisprudence, 18 Tenn. Juris., 
§ 8558.10 (Williams, § 8548); T.C.A. (orig. ed.), | Mental Illness, Etc., § 10. 
§ 34-910. 


Cross-References. 
Guardian’s bond, § 34-1-105. 


34-5-111. Accounts — Certificate of examination of securities or in- 
vestments — Copies sent to veterans administration office 
— Notice of hearing — Property derived from other 
sources. 


(a) Every guardian who has received or shall receive on account of a ward 
any moneys or other thing of value from the veterans administration shall file 
with the court annually, on the anniversary date of the appointment, in 
addition to such other accounts as may be required by the court, a full, true and 
accurate account under oath of all moneys or other things of value so received 
by that guardian, all earnings, interest or profits derived from and all property 
acquired with those moneys or other things of value and of all disbursements 
from them, and showing the balance of those moneys or other things of value 
in that guardian’s hands at the date of the account and how invested. 

(b) The guardian, at the time of filing any account, shall exhibit all 
securities or investments held by the guardian to an officer of the bank or other 
depository in which the securities or investments are held for safekeeping or to 
an authorized representative of the corporation that is surety on the guard- 
ian’s bond, or to the judge or clerk of a court of record in this state, or, upon 
request of the guardian or other interested party, to any other reputable person 
designated by the court, who shall certify in writing that that person has 
examined the securities or investments and identified them with those 
described in the account, and shall note any omissions or discrepancies. If the 
depository is the guardian, the certifying officer shall not be the officer 
verifying the account. The guardian may exhibit the securities or investments 
to the judge of the court, who shall endorse on the account and copy of the 
account a certificate that the securities or investments shown in the account as 
held by the guardian were each in fact exhibited to the judge and that those 
exhibited to the judge were the same as those shown in the account, and noting 
any omission or discrepancy. With respect to funds for which the guardian is 
accountable, deposited in any bank, federal savings bank or credit union, a 
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guardian’s account to the court for those funds may be made in accordance 
with § 34-1-111(c)(1)(B). 

(c) At the time of filing in the court any account, a certified copy of the 
account and a signed duplicate of each certificate filed with the court shall be 
sent by the guardian to the office of the veterans administration having 
jurisdiction over the area in which the court is located. A signed duplicate or a 
certified copy of any petition, motion or other pleading, pertaining to an 
account, or to any matter other than an account, and filed in the guardianship 
proceedings, or in any proceeding for the purpose of removing the disability of 
minority or mental incapacity, shall be furnished by the person filing the same 
to the proper office of the veterans administration. Unless a hearing is waived 
in writing by the attorney of the veterans administration, and by all other 
persons, if any, entitled to notice, the court shall fix a time and place for the 
hearing on the account, petition, motion or other pleading not less than fifteen 
(15) days nor more than thirty (30) days from the date the account, petition, 
motion or other pleading is filed, unless a different available date is stipulated 
in writing. Unless waived in writing, written notice of the time and place of 
hearing shall be given the veterans administration office concerned and the 
guardian and any others entitled to notice not less than fifteen (15) days prior 
to the date fixed for the hearing. The notice may be given by mail, in which 
event it shall be deposited in the mails not less than fifteen (15) days prior to 
that date. The court, or clerk of the court, shall mail to the veterans 
administration office a copy of each order entered in any guardianship 
proceeding in which the administrator is an interested party. 

(d) If the guardian or conservator is accountable for property derived from 
sources other than the veterans administration, the guardian or conservator 
shall be accountable for such other property as is or may be required under the 
applicable law of this state pertaining to the property of minors or persons 
adjudicated incompetent who are not beneficiaries of the veterans administra- 
tion, and as to that other property shall be entitled to the compensation 
provided by that law. The account for other property may be combined with the 
account filed in accordance with this section. 


History. 

Acts 1943, ch. 90, § 10; °C. Supp. “1950, 
§ 8558.11 (Williams, § 8549); T.C.A. (orig. ed.), 
§ 34-911; Acts 1998, ch. 762, § 2; 2011, ch. 47, 
S25: 


Compiler’s Notes. 
Acts 2011, ch. 47, § 107 provided that noth- 
ing in the legislation shall be construed to alter 


or otherwise affect the eligibility for services or 
the rights or responsibilities of individuals cov- 
ered by the provision on the day before the date 
of enactment of this legislation, which was July 
yor 

Acts 2011, ch. 47, § 108 provided that the 
provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 


34-5-112. Failure to account or furnish copies — Penalty. 


If any guardian fails to file with the court any account as required by this 
chapter, or by an order of the court, when any account is due or within thirty 
(30) days after citation issues as provided by law, or fails to furnish the 
veterans administration a true copy of any account, petition or pleading, as 
required by this chapter, this failure may in the discretion of the court be 
grounds for the guardian’s removal. 
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History. § 8558.12 (Williams, § 8550); T.C.A. (orig. ed.), 
Acts 1943, ch. 90, § 11; C. Supp. 1950, § 34-912. 


34-5-113. Compensation of guardians. 


Compensation payable to guardians shall be based upon services rendered 
and shall not exceed seven percent (7%) of the amount of moneys received 
during the period covered by the account; provided, that the court may approve 
compensation of not to exceed two hundred fifty dollars ($250) per year in any 
case in which seven percent (7%) of the income is less than that amount and 
does not, in the opinion of the court, adequately compensate the guardian for 
the services rendered during the year. In the event of extraordinary services by 
any guardian, the court, upon petition and hearing on the petition, may 
authorize reasonable additional compensation for those services. A copy of the 
petition and notice of hearing on the petition shall be given to the proper office 
of the veterans administration in the manner provided in the case of hearing 
on a guardian’s account or other pleading. No commission or compensation 
shall be allowed on the moneys or other assets received from a prior guardian, 
nor upon the principal amount received from liquidation of loans, or from other 
investments. 


History. 221,§ 1; T.C.A. (orig. ed.), § 34-913; Acts 1987, 
ets £1945, ch 90, eo. t2: OC. Suppss | 950) such. 3228.17, 
§ 8558.13 (Williams, § 8551); Acts 1963, ch. 


34-5-114. Investment of funds. 


Every guardian shall invest the corpus of all funds of the guardian’s ward, 
coming into the guardian’s hands, only in the following types of securities in 
which the guardian shall have no interest, directly or indirectly: 

(1) The direct bonds and obligations of the United States, or in mutual 
fund shares of a registered investment company or common trust funds 
which are invested only in direct bonds and obligations of the United States, 
or obligations issued separately or collectively by or for federal land banks, 
federal intermediate credit banks and banks for cooperatives under the act 
of Congress known as the Farm Credit Act of 1971, 85 Stat. 583, 12 U.S.C 
§ 2001 and amendments to that act, or Home Owners’ Loan Corporation 
bonds, guaranteed in principal and interest by the United States govern- 
ment, procuring them always at the best possible salable or market price 
obtainable in the interest of the ward; bonds and/or debentures issued by 
any Federal Home Loan Bank organized under the Federal Home Loan 
Bank Act of the United States; 

(2). The bonds of the state of Tennessee, procuring the bonds always at the 
best possible salable or market price obtainable in the interest of the ward; 

(3) The bonds of any county in this state having a population of fifteen 
thousand (15,000) by the last federal census next preceding the date of the 
investment, that has not defaulted within twenty (20) years preceding the 
investment for more than thirty (30) days in the payment of any part either 
of principal or interest of any bond, note or other evidence of indebtedness, 
procuring the bonds always at the best possible salable or market price 
obtainable in the interest of the ward; provided, that before investment is 
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made in the county bonds as authorized in this subdivision (3), there has 
been filed with the clerk of the court having jurisdiction of the guardianship 
a certificate by the chief financing officer, or treasurer of the county, 
certifying to the prerequisites as provided in this subdivision (3) regarding 
population and status of the bonds; 

(4) The bonds or notes of any city or town in this state that has a 
population as shown by the last federal census next preceding the invest- 
ment of not less than forty-five thousand (45,000) and has not defaulted 
within twenty (20) years preceding the investment for more than thirty (30) 
days in the payment of any part either of principal or interest of any bond, 
note or other evidence of indebtedness, procuring the bonds or notes always 
at the best possible salable or market price obtainable in the interest of the 
ward; provided, that before investment is made in city bonds as authorized 
in this subdivision (4), there has been filed with the clerk of the court having 
jurisdiction of the guardianship a certificate by the chief financing officer or 
treasurer of the city certifying to the prerequisites as provided in this 
subdivision (4) regarding population and status of the bonds; 

(5) First mortgage or trust deed on real estate situated in the county of 
the guardianship, the amount lent not to exceed one-half (1%) of the actual 
cash value of the real estate mortgaged; provided, that the real estate has 
been appraised and reported as to its cash market value by three (3) 
disinterested persons appointed for that purpose by the chancery or probate 
court of the county in which the land lies, upon application to the court to 
that end, and approved by the court; 

(6) Certificates of deposit, time deposits, savings deposits, and any other 
accounts, issued and accepted by any state or national bank that has insured 
its accounts with the federal deposit insurance corporation, up to the 
maximum amount insured by the federal deposit insurance corporation; and 

(7) Any type of savings account or deposits (including certificates of 
deposit) in an amount that is insured with an insurer approved by the 
commissioner of commerce and insurance. 


History. Compiler’s Notes. 

Acts 1948, ch. 90, § 138; C. Supp. 1950, For table of U.S. decennial populations of 
§ 8558.14 (Williams, § 8552); modified; Acts Tennessee counties, see volume 13 and its 
1969, ch. 23, § 1; 1969, ch. 150, § 1; 1976, ch. supplement. 

585, § 1; 1978,’ ch. 708; § 6.02; T.C.A. (orig. 
ed.), § 34-914; Acts 1987, ch. 322, § 18; 2014, 
ch. 829, § 3. 


34-5-115. Time allowed to make investment. 


Pending time the investments are being made by the guardian, the guardian 


shall not be chargeable with interest; provided, that the guardian shall not be 


allowed more than four (4) months in which to make the investment. If the 
guardian does not make specified investments in or on the securities named in 
§ 34-5-114, the guardian shall be charged with the rate of interest, not 
exceeding six percent (6%) as the court in which the guardianship is pending 
may determine to be the fair value of the use of money at that time. 





ee ee 
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History. § 8558.15 Williams (§ 8552.1); T.C.A. (orig. 
Acts 1943, ch. 90, § 14; C. Supp. 1950, _ ed.), § 34-915. 


34-5-116. Maintenance and support. 


A guardian shall not apply any portion of the income or the estate for the 
support or maintenance of any person other than the ward, the spouse and the 
minor children of the ward, except upon petition to and prior order of the court 
after a hearing. A signed duplicate or certified copy of the petition shall be 
furnished the proper office of the veterans administration and notice of hearing 
on the petition shall be given the office as provided in the case of hearing on a 
guardian’s account or other pleading. 


History. § 8558.16 (Williams, § 8553); T.C.A. (orig. ed.), 
Acts 1943, ch. 90, § 15; C. Supp. 1950, § 34-916. 


34-5-117. Copies of public records to be furnished. 


When a copy of any public record is required by the veterans administration 
to be used in determining the eligibility of any person to participate in benefits 
made available by the veterans administration, the official custodian of that 
public record shall, without charge, provide the applicant for those benefits, or 
any person acting on the applicant’s behalf, or the authorized representative of 
the veterans administration with a certified copy of the record. 


History. § 8558.17 (Williams, § 8554); T.C.A. (orig. ed.), 
Acts 1943, ch. 90, § 16; C. Supp. 1950, § 34-917. 


34-5-118. Commitment to veterans administration or other federal 
agency. 


(a) Whenever, in any proceeding under the laws of this state for the 
commitment of a person alleged to be incompetent or otherwise in need of 
placement in a hospital or other institution for proper care, it is determined, 
after the adjudication of the status of that person as may be required by law, 
that commitment to a hospital for mental illness or other institution is 
necessary for care or treatment, and it appears that the person is eligible for 
care or treatment by the veterans administration or other agency of the United 
States government, the court, upon receipt of a certificate from the veterans 
administration or other agency showing that facilities are available and that 
the person is eligible for care or treatment in those facilities, may commit the 
person to the veterans administration or other agency. The person whose 
commitment is sought shall be personally served with notice of the pending 
commitment proceeding in the manner as provided by the law of this state, and 
nothing in this chapter shall affect the person’s right to appear and be heard 
in the proceedings. Upon commitment, the person, when admitted to any 
facility operated by an agency within or without this state, shall be subject to 
the rules and regulations of the veterans administration or other agency. The 
chief officer of any facility of the veterans administration or institution 
operated by any other agency of the United States to which the person is so 
committed shall, with respect to the person, be vested with the same powers as 
superintendents of state hospitals for mental illness within this state with 
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respect to retention of custody, transfer, or discharge. Jurisdiction is retained 
in the committing or other appropriate court of this state at any time to inquire 
into the mental condition of the person so committed, and to determine the 
necessity for continuance of commitment, and all commitments pursuant to 
this chapter are so conditioned. 

(b) The judgment or order of commitment by a court of competent jurisdic- 
tion of another state or of the District of Columbia, committing a person to the 
veterans administration, or other agency of the United States government for 
care or treatment, shall have the same force and effect as to the committed 
person while in this state as in the jurisdiction in which is situated the court 
entering the judgment or making the order; and the court of the committing 
state, or of the District of Columbia, shall be deemed to have retained 
jurisdiction of the person so committed for the purpose of inquiring into the 
mental condition of that person, and of determining the necessity for continu- 
ance of restraint, as is provided in subsection (a) with respect to persons 
committed by the courts of this state. Consent is given to the application of the 
law of the committing state or district in respect to the authority of the chief 
officer of any facility of the veterans administration, or of any institution 
operated in this state by any other agency of the United States to retain 
custody, or to transfer, parole or discharge the committed person. 

(c) Upon receipt of a certificate of the veterans administration or another 
agency of the United States that facilities are available for the care or 
treatment of any person previously committed to any hospital for the insane, 
or other institution for the care or treatment of persons similarly afflicted and 
that the person is eligible for care or treatment, the superintendent of the 
institution may cause the transfer of the person to the veterans administration 
or other agency of the United States for care or treatment. Upon effecting any 
such transfer, the committing court or proper officer of the court shall be 
notified of the transfer by the transferring agency. No person who is confined 
pursuant to conviction of any felony or misdemeanor or who has been acquitted 
of the charge solely on the ground of insanity shall be transferred to the 
veterans administration or other agency of the United States, unless prior to 
transfer the court or other authority originally committing the person shall 
enter an order for the transfer after appropriate motion and hearing. 

(d) Any person transferred as provided in this section shall be deemed to be 
committed to the veterans administration or other agency of the United States 
pursuant to the original commitment. 


History. 

Acts. 1943, .ch.. 90,..§ 18; C.. Supp.. 1950, 
§ 8558.18 (Williams, § 8556.1); T.C.A. (orig. 
ed.), § 34-918; Acts 2011, ch. 47, § 26. 


Compiler’s Notes. 

Acts 2011, ch. 47, § 107 provided that noth- 
ing in the legislation shall be construed to alter 
or otherwise affect the eligibility for services or 
the rights or responsibilities of individuals cov- 
ered by the provision on the day before the date 


of enactment of this legislation, which was July 
Pe 2011¢ 

Acts 2011, ch. 47, § 108 provided that the 
provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 


Cross-References. 
Transfers from state hospital to veteran’s 
hospital, § 33-3-302. 
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34-5-119. Discharge of guardian and release of sureties. 


In addition to any other provisions of law relating to judicial restoration and 
discharge of guardian, a certificate by the veterans administration showing 
that a minor ward has attained majority, or that an incompetent ward has been 
rated competent by the veterans administration upon examination in accor- 
dance with law, shall be prima facie evidence that the ward has attained 
majority, or has recovered competency. Upon hearing after notice as provided 
by this chapter and the determination by the court that the ward has attained 
majority or has recovered competency, an order shall be entered to that effect, 
and the guardian shall file a final account. Upon hearing after notice to the 
former ward and to the veterans administration as in case of other accounts, 
upon approval of the final account, and upon delivery to the ward of the assets 
due the ward from the guardian, the guardian shall be discharged and the 
guardian’s sureties released. 


History. § 8558.19 (Williams, § 8556); T.C.A. (orig. ed.), 
Acts 1943, ch. 90, § 17; C. Supp. 1950, § 34-919. 


34-5-120. Uniform construction. 


This chapter shall be so construed as to make uniform the laws of those 
states that enact it. 


History. § 8558.20 (Williams, § 8558); T.C.A. (orig. ed.), 
Acts 1943, ch. 90, § 19; C. Supp. 1950, § 34-920. 


34-5-121. Application of other laws. 


Except where inconsistent with this chapter, the laws of this state relating 
to guardian and ward and the judicial practice relating to those laws, including 
the right to trial by jury and the right of appeal, shall be applicable to 
beneficiaries and their estate. 


History. § 8558.21 (Williams, § 8558.3); T.C.A. (orig. 
Acts 1943, ch. 90, § 22; mod. C. Supp. 1950, ed), § 34-921. 


34-5-122. Application of chapter. 


The provisions of this chapter relating to surety bonds and the administra- 
tion of estates of wards shall apply to all “income” and “estate,” as defined in 
this chapter, whether the guardian has been appointed under this chapter or 
under any other law of this state, special or general, prior or subsequent to the 
enactment of this chapter. 


History. § 8558.22 (Williams, § 8558.4); T.C.A. (orig. 
Acts 19438, ch. 90, § 23; C. Supp. 1950, ed.), § 34-922. 


NOTES TO DECISIONS 


1. Conveyance of Real Estate. ter is legal constructive notice to the world that 
Court order adjudicating veteran incompe- inquiry as to actual insanity should be made 
tent and appointing guardian under this chap- _and of resulting restriction to guardian to deed 
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or mortgage incompetent’s property. Rymer v. 
Smith, 38 Tenn. App. 414, 274 S.W.2d 6438, 1954 
Tenn. App. LEXIS 130 (Tenn. Ct. App. 1954). 


Section 


34-6-101. 
34-6-102. 
34-6-103. 
34-6-104. 


34-6-105. 
34-6-106. 
34-6-107. 
34-6-108. 
34-6-109. 
34-6-110. 
34-6-111. 


34-6-112. 


34-6-201. 
34-6-202. 
34-6-203. 
34-6-204. 
34-6-205. 
34-6-206. 
34-6-207. 
34-6-208. 
34-6-209. 
34-6-210. 
34-6-211. 
34-6-212. 
34-6-213. 
34-6-214. 
34-6-215. 
34-6-216. 
34-6-217. 
34-6-218. 


34-6-301. 
34-6-302. 
34-6-303. 


34-6-304. 


34-6-305. 
34-6-306. 
34-6-307. 
34-6-308. 
34-6-309. 
34-6-310. 


34-6-401. 


CHAPTER 6 
POWER OF ATTORNEY 


Part 1. Uniform Durable Power of Attorney Act 


Short title — Construction of part. 

“Durable power of attorney” defined. 

Effect of acts done by attorney. 

Effect of appointment of conservator, guardian or other fiduciary — Nomination by 
principal. 

Effect of death, disability or incapacity of principal. 

Bond. 

Fiduciary relationship of attorney in fact with the principal. 

Incorporation of statutory attorney in fact — Powers by reference. 

Attorney in fact — Powers. 

Gifts under power of attorney. 

Access to medical information by personal representative for limited purpose of 
determining disability or incapacity when effective date of power of attorney 
deferred. 

Access to electronic communications. 


Part 2. Durable Power of Attorney for Health Care 


Part definitions. 

Applicability of part. 

Requirements. 

Attorney in fact — Powers — Limitations. 

Warning Statement. 

Access to medical records and information. 

Revocation. 

Liability of health care provider. 

Emergency care. 

Principal’s objection to withholding or withdrawal of care. 
Required execution of durable power of attorney for health care prohibited. 
Applicability of § 32-11-110(a). 

Life insurance unaffected. 

Transfer of patient by health care provider. 

Power of attorney executed outside Tennessee — When effective. 
Attorney in fact other than parent. 

Effect and interpretation of durable powers of attorney. 

Release of personal health information to determine capacity. 


Part 3. Power of Attorney for Care of a Minor Child Act 


Short title. 

Delegation of authority — “Parent” defined. 

Execution of instrument providing for power of attorney — Affidavit detailing hardship 
— Procedure when one parent has legal custody. 

Authority of caregiver — Enrollment in local education agency — Restitution to school 
district for fraudulent enrollment. 

Revocation of power of attorney. 

Termination of power of attorney. 

Contravening decision by parent. 

Liability for reliance on power of attorney. 

Residence change. 

No obligation to inquire or investigate. 


Part 4. Health Care Decisions for Unemancipated Minor Children 


Part definitions. 
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Section 

34-6-402. Health care decisions for unemancipated minors — From whom obtained — Persons 
standing in loco parentis — Affidavit. 

34-6-403. Scope of power of person standing in loco parentis to make health care decisions — 
Limitations. 

34-6-404. Effect of in loco parentis standing. 

34-6-405. Immunity from liability for person standing in loco parentis. 

34-6-406. 


Immunity from liability for health care providers relying on authorization affidavit — 


Authorization affidavit does not confer dependency. 


PART 1 
UNIFORM DURABLE POWER OF ATTORNEY ACT 


34-6-101. Short title — Construction of part. 


(a) This part shall be known and may be cited as the “Uniform Durable 


Power of Attorney Act.” 


(b) This part shall be applied and construed to effectuate its general purpose 
to make uniform the law with respect to the subject of this part among states 
enacting it. Nothing in this part shall be construed as abolishing or otherwise 
adversely affecting the conservatorship law or limited guardianship. 


History. 
Acts 1988, ch. 299, §§ 1, 8; T.C.A., §§ 34-13- 
101, 34-6-107. 


Cross-References. 
Conservatorship, title 34, ch. 3. 
Presumption as to deeds by attorneys after 
twenty years’ registration, § 66-26-108. 
Presumption as to powers of attorney after 
twenty years, § 66-26-109. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-102, 4-103. 


Law Reviews. 

Attorney v. Client — Privity, Malpractice, 
and the Lack of Respect for the Primacy of the 
Attorney-Client Relationship in Estate Plan- 
ning, 68 Tenn. L. Rev. 261 (2001). 


Helping Your Clients with End-of-Life Direc- 
tives: Who Will Decide? (Charles M. Key), 42 
Tenn B.J. 13 (2006). 

Living Wills, Organ Donation, and Durable 
Powers of Attorney (John K. Fockler), 23 No. 1 
Tenn. B.J. 23 (1987). 


Attorney General Opinions. 

Effect of appointment as conservator upon 
power of attorney to sell land, OAG 97-156, 
1997 Tenn. AG LEXIS 180 (11/14/97). 

Ability of a person possessing limited com- 
munication skills to execute a power of attor- 
ney. OAG 10-89, 2010 Tenn. AG LEXIS 95 
(7/29/10). 

Duties and liabilities of district public guard- 
ian. OAG 13-36, 2013 Tenn. AG LEXIS 37 
(5/2/13). 


34-6-102. “Durable power of attorney” defined. 


A durable power of attorney is a power of attorney by which a principal 
designates another as the principal’s attorney in fact in writing and the writing 
contains the words “This power of attorney shall not be affected by subsequent 
disability or incapacity of the principal,” or “This power of attorney shall 
become effective upon the disability or incapacity of the principal,” or similar 
words showing the intent of the principal that the authority conferred shall be 
exercisable, notwithstanding the principal’s subsequent disability or incapac- 
ity. 


34-6-103 


History. 
Acts 1983, ch. 299, § 2; T.C.A., § 34-13-102. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-102. 


Law Reviews. 
The Shifting Focus of Estate Planning from 
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Death to Disability (Ronald Lee Gilman), 25 
No. 3 Tenn. B.J. 12 (1989). 


Attorney General Opinions. 

Ability of a person possessing limited com- 
munication skills to execute a power of attor- 
ney. OAG 10-89, 2010 Tenn. AG LEXIS 95 
(7/29/10). 


NOTES TO DECISIONS 


1. Powers and Duties. 

By authorizing her attorney-in-fact to trans- 
act all insurance business and to take any other 
action in this regard, the decedent’s power of 
attorney authorized the attorney-in-fact to 
change the beneficiary of a life insurance policy; 
the power of attorney did not incorporate by 
reference the powers listed in T.C.A. § 34-6- 


109, and therefore without the limitation of 
T.C.A. § 34-6-108(c)(5), the words of the power 
of attorney sufficiently authorized the change 
to the decedent’s beneficiary designation. Tenn. 
Farmers Life Reassurance Co. v. Rose, 239 
S.W.3d 743, 2007 Tenn. LEXIS 1075 (Tenn. Oct. 
2, 2007). 


34-6-103. Effect of acts done by attorney. 


All acts done by an attorney in fact pursuant to a durable power of attorney 
during any period of disability or incapacity of the principal have the same 
effect and inure to the benefit of and bind the principal and the principal’s 
successor in interest as if the principal were competent and not disabled. 


History. 
Acts 1983, ch. 299, § 3; T.C.A., § 34-13-1083. 


NOTES TO DECISIONS 


1. Tolling during disability. 

Meaning of T.C.A. § 34-6-103 becomes 
clearer when the history of the Uniform Du- 
rable Power of Attorney Act is considered; prior 
to 1983, an individual could authorize another 
to act on his behalf by granting a power of 
attorney, but that authority terminated if the 
grantor became incapacitated. Sullivan v. Chat- 
tanooga Med. Investors, 221 S.W.3d 506, 2007 
Tenn. LEXIS 361 (Tenn. Apr. 24, 2007). 

Neither the Uniform Durable Power of Attor- 
ney Act nor the tolling statute, T.C.A. § 28-1- 
106, contains any language which would lead 
the supreme court of Tennessee to conclude 
that the legislature intended to remove the 
disability of unsound mind upon the granting of 
a power of attorney. Sullivan v. Chattanooga 
Med. Investors, 221 S.W.3d 506, 2007 Tenn. 
LEXIS 361 (Tenn. Apr. 24, 2007). 

Tolling statute, T.C.A. § 28-1-106, is the 
more specific statute, and it controls over the 
more general provision of the Uniform Durable 
Power of Attorney Act. Sullivan v. Chattanooga 
Med. Investors, 221 S.W.3d 506, 2007 Tenn. 
LEXIS 361 (Tenn. Apr. 24, 2007). 

T.C.A. § 34-6-103 was not intended to re- 
move the protection afforded to persons with 
disabilities under T.C.A. § 28-1-106 and the 
supreme court of Tennessee must presume that 


in enacting T.C.A. § 34-6-103, of the Uniform 
Durable Power of Attorney Act, the legislature 
was aware of the tolling statute, T.C.A. § 28-1- 
106; yet, the legislature failed to provide that 
T.C.A. § 34-6-103 should remove the disability 
of a person under T.C.A. § 28-1-106. Sullivan v. 
Chattanooga Med. Investors, 221 S.W.3d 506, 
2007 Tenn. LEXIS 361 (Tenn. Apr. 24, 2007). 
Tolling statute, T.C.A. § 28-1-106, provides 
specifically that when the person entitled to 
commence an action is of unsound mind, the 
statute of limitations is tolled until the disabil- 
ity is removed; the Uniform Durable Power of 
Attorney Act gives an attorney the broad power 
and authority to act for a person who becomes 
disabled or incapacitated. Sullivan v. Chatta- 
nooga Med. Investors, 221 S.W.3d 506, 2007 
Tenn. LEXIS 361 (Tenn. Apr. 24, 2007). 
Meaning of T.C.A. § 34-6-103 becomes 
clearer when the history of the Uniform Du- 
rable Power of Attorney Act is considered; prior 
to 1983, an individual could authorize another 
to act on his behalf by granting a power of 
attorney, but that authority terminated if the 
grantor became incapacitated. Sullivan v. Chat- 
tanooga Med. Investors, 221 S.W.3d 506, 2007 
Tenn. LEXIS 361 (Tenn. Apr. 24, 2007). 
Uniform Durable Power of Attorney Act (UD- 
PAA) gave Tennesseans the ability to grant a 
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power of attorney that remained enforceable 
during any period of disability or incapacity; 
this explains why the UDPAA provides that “all 
acts done by an attorney in fact during any 
period of disability” shall bind the principal “as 
if the principal were competent and not dis- 
abled.” Sullivan v. Chattanooga Med. Investors, 
221 S.W.3d 506, 2007 Tenn. LEXIS 361 (Tenn. 
Apr. 24, 2007). 

Intent of the language that “all acts done by 
an attorney in fact during any period of disabil- 
ity” shall bind the principal “as if the principal 
were competent and not disabled,” was to give 
the citizens of Tennessee the statutory author- 
ity to create a durable power of attorney; the 
statute does not refer to and was not intended 


34-6-105 


to override the protections afforded to persons 
with disabilities under the tolling statute, 
T.C.A. § 28-1-106. Sullivan v. Chattanooga 
Med. Investors, 221 S.W.3d 506, 2007 Tenn. 
LEXIS 361 (Tenn. Apr. 24, 2007). 

Uniform Durable Power of Attorney Act (UD- 
PAA) gave Tennesseans the ability to grant a 
power of attorney that remained enforceable 
during any period of disability or incapacity; 
this explains why the UDPAA provides that “all 
acts done by an attorney in fact during any 
period of disability” shall bind the principal “as 
if the principal were competent and not dis- 
abled.” Sullivan v. Chattanooga Med. Investors, 
221 S.W.3d 506, 2007 Tenn. LEXIS 361 (Tenn. 
Apr. 24, 2007). 


34-6-104. Effect of appointment of conservator, guardian or other 
fiduciary — Nomination by principal. 


(a) If, following execution of a durable power of attorney, a court of the 
principal’s domicile appoints a conservator, guardian of the estate or other 
fiduciary charged with the management of all of the principal’s property or all 
of the principal’s property except specified exclusions, the attorney in fact is 
accountable to the fiduciary as well as to the principal. The fiduciary has the 
same power to revoke or amend the power of attorney that the principal would 
have had if the principal were not disabled or incapacitated. 

(b) A principal may nominate, by a durable power of attorney, the conser- 
vator, guardian of the estate or guardian of the principal’s person for consid- 
eration by the court if protective proceedings for the principal’s person or 
estate are thereafter commenced. The court shall make its appointment in 
accordance with the principal’s most recent nomination in a durable power of 
attorney except for good cause or disqualification. 


History. 
Acts 1983, ch. 299, § 4; T.C.A., § 34-13-104. 


34-6-105. Effect of death, disability or incapacity of principal. 


(a) The death of a principal who has executed a written power of attorney, 
durable or otherwise, does not revoke or terminate the agency as to the 
attorney in fact or other person, who, without actual knowledge of the death of 
the principal, acts in good faith under the power. Any action so taken, unless 
otherwise invalid or unenforceable, binds successors in interest of the princi- 
pal. 

(b) The disability or incapacity of a principal who has previously executed a 
written power of attorney that is not a durable power does not revoke or 
terminate the agency as to the attorney in fact or other person, who without 
actual knowledge of the disability or incapacity of the principal, acts in good 
faith under the power. Any action so taken, unless otherwise invalid or 
unenforceable, binds the principal and the principal’s successors in interest. 

(c) As to acts undertaken in good faith reliance thereon, an affidavit 
executed by the attorney in fact under either a durable power of attorney, 
stating that the attorney in fact does not have actual knowledge of the 
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termination of the durable power of attorney by revocation or death of the 
principal at the time of the exercise of the power, or a power of attorney that 
is not durable, stating that the attorney in fact does not have actual knowledge 
of the termination of the power of attorney by revocation or disability, 
incapacity or death of the principal at the time of the exercise of the power, is 
conclusive proof of the nonrevocation or nontermination of the power at that 
time. If the exercise of the power of attorney requires execution and delivery of 
any instrument that is recordable, the affidavit when authenticated for record 
is likewise recordable. This subsection (c) does not affect any provision in a 
power of attorney for its termination by expiration of time or occurrence of an 
event other than express revocation in the principal’s capacity. 


History. Law Reviews. 
Acts 1983, ch. 299, §§ 5, 6; T.C.A., §§ 34-13- The Shifting Focus of Estate Planning from 
105, 34-13-106; Acts 2007, ch. 8, § 8. Death to Disability (Ronald Lee Gilman), 25 


Contepeteeencas, No. 3 Tenn. B.J. 12 (1989). 


Power of attorney for health care, right to die 
naturally, title 34, ch. 6, part 2. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-102. 


34-6-106. Bond. 


(a) The next of kin of any principal who has executed a durable power of 
attorney under this part may, upon the disability or incapacity of the principal, 
petition a court of competent jurisdiction to require a bond of the attorney in 
fact. 

(b) If, after consideration of the interests of all parties involved, the court 
deems a bond necessary, it shall have the authority to order the attorney in fact 
to execute a bond in an amount deemed appropriate by the court. 


History. 
Acts 1988, ch. 299, § 7; T.C.A., § 34-13-107. 


34-6-107. Fiduciary relationship of attorney in fact with the principal. 


An attorney in fact is in a fiduciary relationship with the principal, but only 
to the extent that the attorney in fact undertakes to act under the power of 
attorney. Among the fiduciary duties required by law, an attorney in fact has a 
duty to adequately account to the principal, or to any legal representative of 
the principal appointed by the principal or by a court, for actions taken by the 
attorney in fact in the exercise of the power of attorney. It is the intent of the 
general assembly that this section have retroactive application. 


History. tion of this part, was transferred to § 34-6-101 
Acts 2007, ch. 8, § 9. in 1991. 


Compiler’s Notes. 
Former § 34-6-107, concerning the construc- 


75 POWER OF ATTORNEY 34-6-108 


34-6-108. Incorporation of statutory attorney in fact — Powers by 
reference. 


(a) Upon the principal clearly expressing an intention to do so within the 
instrument creating a power of attorney, the language contained in § 34-6-109 
may be incorporated into the power of attorney by appropriate reference. The 
provisions so incorporated shall apply to the attorney in fact with the same 
effect and subject to the same judicial interpretation and control in appropriate 
cases, as though the language were set forth verbatim in such instrument. 

(b) Nothing contained in this section and § 34-6-109 shall be construed to 
limit the power of the principal either to: 

(1) Grant any additional powers to the attorney in fact, including any 
powers otherwise excluded under subsection (c); or 

(2) Delete any of the powers otherwise granted in § 34-6-109. 

(c) Nothing contained in this section and § 34-6-109 shall be construed to 
vest an attorney in fact with, or authorize an attorney in fact to exercise, any 
of the following powers: 

(1) Make gifts, grants, or other transfers without consideration, except in 
fulfillment of charitable pledges made by the principal while competent; 

(2) Exercise any powers of revocation, amendment, or appointment that 
the principal may have over the income or principal of any trust; 

(3) Act on behalf of the principal in connection with any fiduciary position 
held by the principal, except to renounce or resign the position; 

(4) Exercise any incidents of ownership on any life insurance policies 
owned by the principal on the life of the attorney in fact; 

(5) Change beneficiary designations on any death benefits payable on 
account of the death of the principal from any life insurance policy, employee 
benefit plan, or individual retirement account; 

(6) Change, add or delete any right of survivorship designation on any 
property, real or personal, to which the principal holds title, alone or with 
others; 

(7) Renounce or disclaim any property or interest in property or powers to 
which the principal may become entitled, whether by gift or testate or 
intestate succession; 

(8) Exercise any right, or refuse, release or abandon any right, to claim an 
elective share in any estate or under any will; or 

(9) Make any decisions regarding medical treatments or health care, 
except as incidental to decisions regarding property and finances. 

(d) Nothing contained in this section and § 34-6-109 shall be construed to 
limit the power of a court of competent jurisdiction to prohibit an attorney in 
fact from taking any action, or to restrain an attorney in fact in the taking of 
any action, notwithstanding the authorizations or powers vested in the 
attorney in fact by any written instrument into which all or any part of 
§ 34-6-109 is incorporated by reference. 


History. Legislation Provides Traps for the Unwary (Da- 
Acts 1991, ch. 197, § 2. vid E. Fowler), 28 Tenn. B.J. 14 (1992). 


Law Reviews. 
Planning for Incompetency Made Difficult: 


34-6-109 
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NOTES TO DECISIONS 


Analysis 


1. Application. 
2. Change of Beneficiary. 


1. Application. 

In a will contest, a court erred by providing 
the jury with a checklist of powers needed to 
create an “unrestricted” power of attorney and 
a confidential relationship because the jury was 
misled as to how a confidential relationship 
could be created by a power of attorney. There- 
fore, the presumption of undue influence could 
not have been raised, causing the burden to 
shift to defendants to prove the fairness of the 
transactions by clear and convincing evidence. 
Parish v. Kemp, 179 S.W.3d 524, 2005 Tenn. 
App. LEXIS 133 (Tenn. Ct. App. 2005), appeal 


denied, — S.W.3d —, 2005 Tenn. LEXIS 928 
(Tenn. Oct. 24, 2005). 


2. Change of Beneficiary. 

By authorizing her attorney-in-fact to trans- 
act all insurance business and to take any other 
action in this regard, the decedent’s power of 
attorney authorized the attorney-in-fact to 
change the beneficiary of a life insurance policy; 
the power of attorney did not incorporate by 
reference the powers listed in T.C.A. § 34-6- 
109, and therefore without the limitation of 
T.C.A. § 34-6-108(c)(5), the words of the power 
of attorney sufficiently authorized the change 
to the decedent’s beneficiary designation. Tenn. 
Farmers Life Reassurance Co. v. Rose, 239 
S.W.3d 743, 2007 Tenn. LEXIS 1075 (Tenn. Oct. 
2, 2007). 


34-6-109. Attorney in fact — Powers. 


Without diminution or restriction of the powers vested in the attorney in 
fact, by law or elsewhere in the instrument, and subject to all other provisions 
of the instrument, the attorney in fact, without the necessity of procuring any 
judicial authorization, or approval, shall be vested with and in the application 
of the attorney in fact’s best judgment and discretion on behalf of the principal 
shall be authorized to exercise the powers specifically enumerated in this 
section: | 

(1) Generally do, sign or perform in the principal’s name, place and stead 
any act, deed, matter or thing whatsoever, that ought to be done, signed or 
performed, or that, in the opinion of the attorney in fact, ought to be done, 
signed or performed in and about the premises, of every nature and kind 
whatsoever, to all intents and purposes whatsoever, as fully and effectually 
as the principal could do if personally present and acting. The enumeration 
of specific powers hereunder shall not in any way limit the general powers 
conferred here; 

(2) Receive from or disburse to any source whatever moneys through 
checking or savings or other accounts or otherwise, endorse, sign and issue 
checks, withdrawal receipts or any other instrument, and open or close any 
accounts in the principal’s name alone or jointly with any other person; 

(3) Buy, sell, lease, alter, maintain, pledge or in any way deal with real 
and personal property and sign each instrument necessary or advisable to 
complete any real or personal property transaction, including, but not 
limited to, deeds, deeds of trust, closing statements, options, notes and bills 
of sale; 

(4) Make, sign and file each income, gift, property or any other tax return 
or declaration required by the United States or any state, county, munici- 
pality or other legally constituted authority; 

(5) Acquire, maintain, cancel or in any manner deal with any policy of life, 
accident, disability, hospitalization, medical or casualty insurance, and 
prosecute each claim for benefits due under any policy; 

(6) Provide for the support and protection of the principal, or of the 
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principal’s spouse, or of any minor child of the principal or of the principal’s 
spouse dependent upon the principal, including, without limitation, provi- 
sion for food, lodging, housing, medical services, recreation and travel; 

(7) Have free and private access to any safe deposit box in the principal’s 
individual name, alone or with others, in any bank, including authority to 
have it drilled, with full right to deposit and withdraw from the safe deposit 
box or to give full discharge for the safe deposit box; 

(8) Receive and give receipt for any money or other obligation due or to 
become due to the principal from the United States, or any agency or 
subdivision of the United States, and to act as representative payee for any 
payment to which the principal may be entitled, and effect redemption of any 
bond or other security in which the United States, or any agency or 
subdivision of the United States, is the obligor or payor, and give full 
discharge therefor; 

(9) Contract for or employ agents, accountants, advisors, attorneys and 
others for services in connection with the performance by the principal’s 
attorney in fact of any powers in this section; 

(10) Buy United States government bonds redeemable at par in payment 
of any United States estate taxes imposed at principal’s death; 

(11) Borrow money for any of the purposes described in this section, and 
secure the borrowings in the manner the principal’s attorney in fact deems 
appropriate, and use any credit card held in the principal’s name for any of 
the purposes described in this section; 

(12) Establish, utilize, and terminate checking and savings accounts, 
money market accounts and agency accounts with financial institutions of 
all kinds, including securities brokers and corporate fiduciaries; 

(13) Invest or reinvest each item of money or other property and lend 
money or property upon the terms and conditions and with the security the 
principal’s attorney in fact may deem appropriate, or renew, extend, or 
modify loans, all in accordance with the fiduciary standards of § 35-3-117; 

(14) Engage in and transact any and all lawful business of whatever 
nature or kind for the principal and in the principal’s name, whether as 
partner, joint adventurer, stockholder, or in any other manner or form, and 
vote any stock or enter voting trusts; 

(15) Pay dues to any club or organization to which the principal belongs, 
and make charitable contributions in fulfillment of any charitable pledge 
made by the principal; 

(16) Transfer any property owned by the principal to any revocable trust 
created by the principal with provisions for the principal’s care and support; 

(17) Sue, defend or compromise suits and legal actions, and employ 
counsel in connection with the suits and legal actions, including the power to 
seek a declaratory judgment interpreting this power of attorney, or a 
mandatory injunction requiring compliance with the instructions of the 
principal’s attorney in fact, or actual and punitive damages against any 
person failing or refusing to follow the instructions of the principal’s attorney 
in fact; 

(18) Reimburse the attorney in fact or others for all reasonable costs and 
expenses actually incurred and paid by that person on behalf of the 
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principal; 

(19) Create, contribute to, borrow from and otherwise deal with an 
employee benefit plan or individual retirement account for the principal’s 
benefit, select any payment option under any employee benefit plan or 
individual retirement account in which the principal is a participant or 
change options the principal has selected, make “roll-overs” of plan benefits 
into other retirement plans, and apply for and receive payments and 
benefits; 

(20) Execute other power of attorney forms on behalf of the principal that 
may be required by the internal revenue service, financial or brokerage 
institutions, or others, naming the attorney in fact under this section as 
attorney in fact for the principal on such additional forms; 

(21) Request, receive and review any information, verbal or written, 
regarding the principal’s personal affairs or the principal’s physical or 
mental health, including legal, medical and hospital records, execute any 
releases or other documents that may be required in order to obtain that 
information, and disclose that information to persons, organizations, firms 
or corporations the principal’s attorney in fact deems appropriate; 

(22) Make advance arrangements for the principal’s funeral and burial, 
including the purchase of a burial plot and marker, if the principal has not 
already done so; and 

(23) Access any catalogue of electronic communications sent or received 
by the principal, and any other digital asset in which the principal has a 
right or interest, pursuant to the Revised Uniform Fiduciary Access to 
Digital Assets Act, compiled in title 35, chapter 8. For purposes of this 
subdivision (23), “catalogue of electronic communications” and “digital asset” 
have the same meaning as defined in the Revised Uniform Fiduciary Access 


to Digital Assets Act. 


History. 
Acts’ 1991, eh./1977;'§.(3; 2014; ch:i829, "$4: 
2016, ch: 570, § 21. 


Law Reviews. 
Planning for Incompetency Made Difficult: 


Legislation Provides Traps for the Unwary (Da- 
vid E. Fowler), 28 Tenn. B.J. 14 (1992). 

Tennessee’s Creative Solution: Estate Plan- 
ning After Incompetence (Dan. W. Holbrook), 
35 No. 6 Tenn. B.J. 13 (1999). 


NOTES TO DECISIONS 


Analysis 


1. Change of Beneficiary. 
2. Real Property. 


1. Change of Beneficiary. 

By authorizing her attorney-in-fact to trans- 
act all insurance business and to take any other 
action in this regard, the decedent’s power of 
attorney authorized the attorney-in-fact to 
change the beneficiary of a life insurance policy; 
the power of attorney did not incorporate by 
reference the powers listed in T.C.A. § 34-6- 
109, and therefore without the limitation of 
T.C.A. § 34-6-108(c)(5), the words of the power 
of attorney sufficiently authorized the change 
to the decedent’s beneficiary designation. Tenn. 


Farmers Life Reassurance Co. v. Rose, 239 
S.W.3d 748, 2007 Tenn. LEXIS 1075 (Tenn. Oct. 
2, 2007). 


2. Real Property. 

Chancery court erred in denying an amended 
motion to redeem the subject property from a 
tax sale because the son who executed the 
motion was not engaged in the unauthorized 
practice of law inasmuch as he was authorized 
— as his father’s attorney-in-fact by his father, 
the principal — under a power of attorney, to 
file the original motion to redeem, the form was 
provided by the clerk’s office in a simple form 
that nonlawyers could easily fill out, and the 
power of attorney allowed the son to take legal 
action regarding the subject property. 2018 
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Tenn. App. LEXIS 255 (Tenn. Ct. App. May 11, 
2018). 


34-6-110. Gifts under power of attorney. 


(a) If any power of attorney or other writing: 
(1) Authorizes an attorney-in-fact or other agent to do, execute or perform 
any act that the principal might or could do; or 
(2) Evidences the principal’s intent to give the attorney-in-fact or agent 
full power to handle the principal’s affairs or to deal with the principal’s 
property; 
then the attorney-in-fact or agent shall have the power and authority to make 
gifts, in any amount, of any of the principal’s property, to any individuals, or to 
organizations described in §§ 170(c) and 2522(a) of the Internal Revenue Code 
(26 U.S.C. §§ 170 and 2522), or corresponding future provisions of the federal 
tax law, or both, in accordance with the principal’s personal history of making 
or joining in the making of lifetime gifts. This section shall not in any way limit 
the right or power of any principal, by express words in the power of attorney 
or other writing, to authorize, or limit the authority of, any attorney-in-fact or 
other agent to make gifts of the principal’s property. 

(b) If subsection (a) does not apply, an attorney-in-fact or other agent acting 
under a durable general power of attorney or other writing may petition a 
court of the principal’s domicile for authority to make gifts of the principal’s 
property to the extent not inconsistent with the express terms of the power of 
attorney or other writing. The court shall determine the amounts, recipients 
and proportions of any gifts of the principal’s property after considering all 
relevant factors including, without limitation: 

(1) The value and nature of the assets of the principal’s estate; 

(2) The principal’s foreseeable obligations and maintenance needs; 
(3) The principal’s existing estate plan; and 

(4) The gift and estate tax effects of the gifts. 

(c) This section is declaratory of existing law in this state; provided, that 
this section shall not be construed as authorizing the refund of any taxes 
imposed by title 67, chapter 8. 


History. 
Acts 1997, ch. 407, § 8. 


ning After Incompetence (Dan. W. Holbrook), 
35 No. 6 Tenn. B.J. 13 (1999). 


Law Reviews. 
Tennessee’s Creative Solution: Estate Plan- 


NOTES TO DECISIONS 


1. Fiduciary Duty. 

There was no evidence in the record that the 
decedent ever made joint gifts to the decedent’s 
wife and decedent's brother-in-law. Thus, 
where the wife, with power of attorney, used 
the decedent’s separate funds entrusted to in- 
vest in an overseas chicken ranch owned by the 


brother-in-law, the wife breached a fiduciary 
duty, and was compelled to return all of the 
decedent’s separate funds to the estate. Martin 
v. Moore, 109 S.W.3d 305, 2003 Tenn. App. 
LEXIS 47 (Tenn. Ct. App. 2003), review or 
rehearing denied, — S.W.3d —, 2003 Tenn. 
LEXIS 440 (Tenn. May 19, 2003). 
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34-6-111. Access to medical information by personal representative 
for limited purpose of determining disability or incapacity 
when effective date of power of attorney deferred. 


The principal of a power of attorney pursuant to this part may direct that the 
power of attorney is effective at the date signed or may defer the effective date 
to the date the principal is determined to be disabled or incapacitated. 
Notwithstanding any language in the document establishing the power of 
attorney, if the effective date is stated as deferred to the time the principal is 
determined to be disabled or incapacitated, for the limited purposes of 
authorizing the agent designated in the power of attorney to have access to the 
principal’s medical records, physicians, other medical personnel and to discuss 
the principal’s health situation and particularly to comply with the HIPAA 
rules, the power of attorney nevertheless is effective at the date of signing and 
the person designated the attorney in fact shall thereupon be the principal’s 
personal representative as that term is used in the HIPAA rules with the 
ability to access immediately the principal’s medical records, physicians, other 
medical personnel and to discuss the principal’s health situation for the 
limited purpose of determining whether the principal is disabled or incapaci- 
tated to the extent that the general provisions of the power of attorney become 
effective. 


History. Attorney General Opinions. 
Acts 2004, ch. 8, § 4; 2007, ch. 8, § 10. Ability of a person possessing limited com- 
Cbinpilers Note munication skills to execute a power of attor- 
; ney. OAG 10-89, 2010 Tenn. AG LEXIS 95 


HIPAA, referred to in this section, is the 
federal Health Insurance Portability and Ac- 
countability Act of 1996 (HIPAA), 42 U.S.C. 
§ 1320d et seq. 


(7/29/10). 


Cross-References. 
Release of personal health information to 
determine capacity, § 35-50-127. 


34-6-112. Access to electronic communications. 


Subject to the Revised Uniform Fiduciary Access to Digital Assets Act, 
compiled in title 35, chapter 8, if any power of attorney expressly grants an 
attorney-in-fact or other agent authority over the content of an electronic 
communication of the principal, then the attorney-in-fact or other agent shall 
have the power and authority to access the content of an electronic communi- 
cation that the custodian is permitted to disclose under the Electronic 
Communications Privacy Act (18 U.S.C. § 2702(b)). For purposes of this 
section, “content of an electronic communication,” “custodian,” and “electronic 
communication” have the same meaning as defined in the Revised Uniform 
Fiduciary Access to Digital Assets Act. 


History. 
Acts 2016, ch. 570, § 22. 
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34-6-202 


PART 2 
DURABLE POWER OF ATTORNEY FOR HEALTH CARE 


34-6-201. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Durable power of attorney for health care” means a durable power of 
attorney to the extent that it authorizes an attorney in fact to make health 


care decisions for the principal; 


(2) “Health care” means any care, treatment, service or procedure to 
maintain, diagnose or treat an individual’s physical or mental condition, and 
includes medical care as defined in § 32-11-1038; 

(3) “Health care decision” means consent, refusal of consent or with- 


drawal of consent to health care; 


(4) “Health care institution” means a health care institution as defined in 


§ 68-11-1602; 


(5) “Health care provider” means a person who is licensed, certified or 
otherwise authorized or permitted by the laws of this state to administer 
health care in the ordinary course of business or practice of a profession; and 

(6) “Person” includes an individual, corporation, partnership, association, 
the state, a city, county, city and county, or other public entity or govern- 
mental subdivision or agency, or any other legal entity. 


History. 
Acts 1990, ch. 831, § 2. 


Cross-References. 

Assisted suicide, § 39-13-216. 

Living wills, right to die naturally, title 32, 
ange 6M 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-103. 


Law Reviews. 

A Time to Be Born and a Time to Die: 
Pregnancy and End-Of-Life Care, 50 Tenn. B.J. 
28 (2014). 

Constitutional Law — Cruzan v. Director, 
Missouri Department of Health: The Supreme 
Court Reposes the Right-to-Die Issue with the 


Individual States, 20 Mem. St. U.L. Rev. 655 
(1991). 

Does Your Agent Have the Power? Extending 
the Power of Agents to Bind Principals to Arbi- 
tration (Sandra S. Benson), 44 Tenn. B.J. 19 
(2008). 

Durable Power of Attorney for Health Care 
and Living Will (John K. Fockler), 31 No. 1 
Tenn. B.J. 14 (1995). 

Durable Powers of Attorney for Health Care 
Decisions (David E. Fowler), 27 No. 1 Tenn. B.J. 
20 (1991). 

Helping Your Clients with End-of-Life Direc- 
tives: Who Will Decide? (Charles M. Key), 42 
Tenn B.J. 13 (2006). 

To Be or Not To Be in Tennessee: Deciding 
Surrogate Issues, 34 U. Mem. L. Rev. 333 
(2004). 


NOTES TO DECISIONS 


1. “Person.” 

In each of the situations where the law pro- 
vides that a person may give consent for an- 
other, it is the disabled person or the incompe- 


34-6-202. Applicability of part. 


tent or the child who is actually the patient and 
who is at risk of suffering harm. Miller v. 
Dacus, 231 S.W.3d 903, 2007 Tenn. LEXIS 648 
(Tenn. Aug. 17, 2007). 


(a) Adurable power of attorney for health care executed after July 1, 1991, 
is effective to authorize the attorney in fact to make health care decisions for 
the principal only if the power of attorney complies with this part. 
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(b) Adurable power of attorney for health care executed after April 8, 1990, 
and before July 1, 1991, is effective to authorize the attorney in fact to make 
health care decisions for the principal if the power of attorney was executed in 
compliance with this part as in effect on that date. 

(c) A durable power of attorney executed before April 9, 1990, that specifi- 
cally authorizes the attorney in fact to make decisions relating to the medical 
or health care of the principal is deemed to be valid under this part, 
notwithstanding that it fails to comply with all of the requirements of this part. 

(d) Nothing in this part affects the validity of a decision made under a 
durable power of attorney before April 9, 1990. 

(e) Any durable power of attorney for health care properly executed before 
May 5, 1995, shall be enforceable notwithstanding any failure to notarize 
signatures of witnesses to the instrument. 


History. 
Acts 1990, ch. 831, § 3; 1991, ch. 344, § 9; 
1995, ch. 177, § 15. 


34-6-203. Requirements. 


(a) An attorney in fact under a durable power of attorney for health care 
may not make health care decisions unless all of the following requirements 
are satisfied: 

(1) The durable power of attorney for health care specifically authorizes 
the attorney in the fact to make health care decisions; 

(2) The durable power of attorney for health care contains the date of its 
execution; and 

(3) The durable power of attorney for health care must be in writing and 
signed by the principal. The durable power of attorney for health care is 
valid if the principal’s signature is either attested by a notary public with no 
witnesses or witnessed by two (2) witnesses without attestation by a notary 
public. A witness is a competent adult, who is not the agent, and at least one 
(1) of whom is not related to the principal by blood, marriage, or adoption 
and would not be entitled to any portion of the estate of the principal upon 
the death of the principal under any will or codicil made by the principal 
existing at the time of execution of the durable power of attorney for health 
care or by operation of law then existing. The durable power of attorney for 
health care shall contain an attestation clause that attests to the witnesses’ 
compliance with the requirements of this subdivision (a)(3). It is the intent 
of the general assembly that this subdivision (a)(3) have retroactive appli- 
cation. 

(b) Except as provided in subsection (d): 

(1) Neither the treating health care provider nor an employee of the 
treating health care provider, nor an operator of a treating health care 
institution nor an employee of an operator of a treating health care 
institution may be designated as the attorney in fact to make health care 
decisions under a durable power of attorney for health care; and 

(2) A health care provider or employee of a health care provider may not 
act as an attorney in fact to make health care decisions if the health care 
provider becomes the principal’s treating health care provider. 
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(c) A conservator may not be designated as the attorney in fact to make 
health care decisions under a durable power of attorney for health care 
executed by a person who is a conservatee under the laws of this state where 
the conservatee has the power to execute legal documents, unless: 

(1) The power of attorney is otherwise valid; 

(2) The conservatee is represented by legal counsel; and 

(3) The attorney representing the conservatee signs a certificate stating 
in substance: 

I am an attorney authorized to practice law in the state where this 
power of attorney was executed, and the principal was my client at the 
time this power of attorney was executed. I have advised my client 
concerning my client’s rights in connection with this power of attorney and 
the applicable law, and the consequences of signing or not signing this 
power of attorney, and my client, after being so advised, has executed this 
durable power of attorney for health care. 

(d) An employee of the treating health care provider or an employee of an 
operator of a treating health care institution may be designated as the attorney 
in fact to make health care decisions under a durable power of attorney for 
health care if: 

(1) The employee so designated is a relative of the principal by blood, 
marriage or adoption; and 
(2) The other requirements of this part are satisfied. 


History. Cross-References. 

Acts 1990, ch. 831, § 4; 1991, ch. 344, § 10; Perjury, title 39, ch. 16, part 7. 
1995, ch. 177, § 3; 2007, ch. 8, §§ 5, 6; 2013, ch. 
B15, 9° 1. 


34-6-204. Attorney in fact — Powers — Limitations. 


(a)(1) Unless the durable power of attorney for health care provides other- 
wise, or unless a court with appropriate jurisdiction finds by clear and 
convincing evidence that the attorney in fact is acting on behalf of the 
principal in bad faith, the attorney in fact designated in the durable power 
of attorney who is known to the health care provider to be available and 
willing to make health care decisions has priority over any other person to 
act for the principal in all matters of health care decisions. 
(2)(A) Notwithstanding the Uniform Durable Power of Attorney Act, 
compiled in part 1 of this chapter, if a court appoints a conservator, 
guardian of the estate or other fiduciary, that fiduciary shall not have the 
power to revoke or amend a durable power of attorney for health care nor 
replace the attorney in fact designated in a power of attorney for health 
care. 

(B) Upon application and good cause shown, when appointing a conser- 
vator, guardian of the estate or other fiduciary, a court may revoke or 
amend a durable power of attorney for health care or replace the attorney 
in fact designated in the power. | 
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(b) Subject to any limitations in the durable power of attorney for health 
care, the attorney in fact designated in the durable power of attorney may 
make health care decisions for the principal, before or after the death of the 
principal, to the same extent as the principal could make health care decisions 
for the principal if the principal had the capacity to do so, including: 

(1) Making a disposition under the Uniform Anatomical Gift Act, compiled 

in title 68, chapter 30; 

(2) Authorizing an autopsy pursuant to the Post Mortem Examination 

Act, compiled in title 38, chapter 7; and 

(3) Directing the disposition of remains pursuant to title 68, chapter 4. 

(c) Nothing in this part affects any right the person designated as attorney 
in fact may have, apart from the durable power of attorney for health care, to 
make or participate in the making of health care decisions on behalf of the 
principal. 

(d) Subject to any limitations in the durable power of attorney for health 
care, the attorney in fact designated in such durable power of attorney may 
make health care decisions as provided in this part for the principal who has 
a terminal condition as defined in § 32-11-1038. The decision to withhold or 
withdraw health care may be made by the attorney in fact permitting the 
principal to die naturally with only the administration of palliative care as 
defined in § 32-11-1083. 


History. Legislation Provides Traps for the Unwary (Da- 
Acts 1990, ch. 831, § 5; 1991, ch. 344, § 11; vid E. Fowler), 28 Tenn. B.J. 14 (1992). 
2004, ch. 771, § 2. 


Law Reviews. 
Planning for Incompetency Made Difficult: 


NOTES TO DECISIONS 


1. Consent. tent or the child who is actually the patient and 

In each of the situations where the law pro- who is at risk of suffering harm. Miller v. 
vides that a person may give consent for an- Dacus, 231 S.W.3d 903, 2007 Tenn. LEXIS 648 
other, it is the disabled person or the incompe- (Tenn. Aug. 17, 2007). 


34-6-205. Warning Statement. 


If a person other than the principal prepares a durable power of attorney for 
health care for the principal, the document shall contain the following warning 
statement. The failure to include the warning statement in the document shall 
not affect the validity of the document: 
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WARNING TO PERSON EXECUTING THIS DOCUMENT 


This is an important legal document. Before executing this document you 
should know these important facts. 

This document gives the person you designate as your agent (the attorney in 
fact) the power to make health care decisions for you. Your agent must act 
consistently with your desires as stated in this document. 

Except as you otherwise specify in this document, this document gives your 
agent the power to consent to your doctor not giving treatment or stopping 
treatment necessary to keep you alive. 

Notwithstanding this document, you have the right to make medical and 
other health care decisions for yourself so long as you can give informed 
consent with respect to the particular decision. In addition, no treatment may 
be given to you over your objection, and health care necessary to keep you alive 
may not be stopped or withheld if you object at the time. 

This document gives your agent authority to consent, to refuse to consent, or 
to withdraw consent to any care, treatment, service, or procedure to maintain, 
diagnose or treat a physical or mental condition. This power is subject to any 
limitations that you include in this document. You may state in this document 
any types of treatment that you do not desire. In addition, a court can take 
away the power of your agent to make health care decisions for you if your 
agent: (1) authorizes anything that is illegal; or (2) acts contrary to your 
desires as stated in this document. 

You have the right to revoke the authority of your agent by notifying your 
agent or your treating physician, hospital or other health care provider orally 
or in writing of the revocation. 

Your agent has the right to examine your medical records and to consent to 
their disclosure unless you limit this right in this document. 

Unless you otherwise specify in this document, this document gives your 
agent the power after you die to: (1) authorize an autopsy; (2) donate your body 
or parts thereof for transplant or therapeutic or educational or scientific 
purposes; and (3) direct the disposition of your remains. 

If there is anything in this document that you do not understand, you should 
ask an attorney to explain it to you. 


History. 
Acts 1990, ch. 831, § 5. 


34-6-206. Access to medical records and information. 


Except to the extent the right is limited by the durable power of attorney for 
health care, an attorney in fact designated to make health care decisions under 
the durable power of attorney has the same right as the principal to receive 
information regarding the proposed health care, to receive and review medical 
records, and to consent to the disclosure of medical records. 


History. 
Acts 1990, ch. 831, § 6. 
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34-6-207. Revocation. 


(a) The principal may, after executing a durable power of attorney for health 
care, do any of the following: 

(1) Revoke the appointment of the attorney in fact under the durable 
power of attorney for health care by notifying the attorney in fact orally or 
in writing; or 

(2) Revoke the authority granted to the attorney in fact to make health 
care decisions by notifying the health care provider orally or in writing. 

(b) If the principal notifies the health care provider orally or in writing that 
the authority granted to the attorney in fact to make health care decisions is 
revoked, the health care provider shall make the notification a part of the 
principal’s medical records and shall make a reasonable effort to notify the 
attorney in fact of the revocation. 

(c) It is presumed that the principal has the capacity to revoke a durable 
power of attorney for health care. This presumption is a presumption affecting 
the burden of proof. 

(d) Unless it provides otherwise, a valid durable power of attorney for health 
care revokes any prior durable power of attorney for health care. 

(e) Unless the durable power of attorney for health care expressly provides 
otherwise, if after executing a durable power of attorney for health care the 
principal’s marriage is dissolved or annulled, the dissolution or annulment 
revokes any designation of the former spouse as an attorney in fact to make 
health care decisions for the principal. 

(f) If authority granted by a durable power of attorney for health care is 
revoked under this section, a person is not subject to criminal prosecution or 
civil liability for acting in good faith reliance upon the durable power of 
attorney unless the person has actual knowledge of the revocation. 

(g) The authority of an attorney in fact acting under a durable power of 
attorney for health care as provided in this part may be terminated or revoked 
only pursuant to this section and shall not be affected by the existence of a 
living will executed by the principal. 


History. 
Acts 1990, ch. 831, § 7. 


34-6-208. Liability of health care provider. 


(a) Subject to any limitations stated in the durable power of attorney for 
health care, and, subject to subsection (b) and §§ 34-6-210 — 34-6-212, a 
health care provider is not subject to criminal prosecution, civil liability or 
professional disciplinary action except to the same extent as would be the case 
if the principal, having had the capacity to give informed consent, had made 
the health care decision on the principal’s own behalf under like circum- 
stances, if the health care provider relies on a health care decision and both of 
the following requirements are satisfied: 

(1) The decision is made by an attorney in fact who the health care 
provider believes in good faith is authorized under this part to make the 
decision; and 

(2) The health care provider believes in good faith that the decision is not 
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inconsistent with the desires of the principal as expressed in the durable 

power of attorney for health care or otherwise made known to the health care 

provider, and, if the decision is to withhold or withdraw health care 

necessary to keep the principal alive, the health care provider has made a 

good faith effort to determine the desires of the principal to the extent that 

the principal is able to convey those desires to the health care provider and 
the results of the effort are made a part of the principal’s medical records. 

(b) Nothing in this part authorizes a health care provider to do anything 
illegal. 

(c) Notwithstanding the health care decision of the attorney in fact desig- 
nated by a durable power of attorney for health care, the health care provider 
is not subject to criminal prosecution, civil liability, or professional disciplinary 
action for failing to withdraw health care necessary to keep the principal alive. 


History. 
Acts 1990, ch. 831, § 8. 


34-6-209. Emergency care. 


This part does not affect the law governing health care treatment in an 
emergency. 


History. 
Acts 1990, ch. 831, § 9. 


34-6-210. Principal’s objection to withholding or withdrawal of care. 


Nothing in this part authorizes an attorney in fact to consent to the 
withholding or withdrawal of health care necessary to keep the principal alive, 
if the principal objects to the withholding or withdrawal of the health care. In 
that instance, that health care decision shall be governed by the law that 
would apply if there were no durable power of attorney for health care; 
however, with respect to other and subsequent health care decisions, the 
durable power of attorney for health care shall remain in effect unless 
expressly revoked as provided in § 34-6-207. 


History. 
Acts 1990, ch. 831, § 10. 


34-6-211. Required execution of durable power of attorney for health 
care prohibited. 


No health care provider, medical service plan, health maintenance organi- 
zation, insurer issuing disability insurance, self-insured employee welfare 
plan, or nonprofit hospital plan or similar insurance or medical plan may 
condition admission to a health care institution, or the providing of treatment, 
or insurance, on the requirement that a patient execute a durable power of 
attorney for health care. 


History. 
Acts 1990, ch. 831, § 11. 
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34-6-212. Applicability of § 32-11-110(a). 
Section 32-11-110(a) shall apply to this part. 


History. that withholding or withdrawal cf medical care 
Acts 1990, ch. 831, § 12. from a declarant in accordance with a living 
will shall not constitute suicide, euthanasia or 


Compiler’s Notes. 


Subsection (a) of T.C.A. § 32-11-110 provides homicide. 


34-6-213. Life insurance unaffected. 


The execution of a durable power of attorney for health care as provided in 
this part shall not affect in any manner the sale, procurement or issuance of 
any policy of life insurance, nor shall it be deemed to modify the terms of an 
existing policy of life insurance. No policy of life insurance shall be legally 
impaired or invalidated in any manner by the withholding or withdrawal of 
health care from an insured principal. 


History. 
Acts 1990, ch. 831, § 12. 


34-6-214. Transfer of patient by health care provider. 


Any health care provider shall arrange for the prompt and orderly transfer 
of a patient to the care of others when as a matter of conscience the health care 
provider cannot implement the health care decisions made by the attorney in 
fact for the principal as provided in a durable power of attorney for health care. 


History. 
Acts 1990, ch. 831, § 13. 


34-6-215. Power of attorney executed outside Tennessee — When 
effective. 


A durable power of attorney for health care that is executed outside of this 
state by a nonresident of this state at the time of execution shall be given effect 
in this state if that durable power of attorney for health care is in compliance 
with either this chapter or the laws of the state of the principal’s residence. 


History. 
Acts 1991, ch. 344, § 12. 


34-6-216. Attorney in fact other than parent. 


If a valid durable power of attorney for health care, executed pursuant to 
this part, designates a person other than a child’s parent to consent to 
treatments or procedures, the power of attorney shall control. 


History. 
Acts 1995, ch. 317, § 1. 


Cross-References. 
For consent to a medical treatment by a 
minor, see § 63-6-229. 
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34-6-217. Effect and interpretation of durable powers of attorney. 


(a) A durable power of attorney for health care entered into before July 1, 
2004, under this part shall be given effect and interpreted in accord with this 
part. 

(b) A durable power of attorney for health care entered into on or after July 
1, 2004, that evidences an intent that it is entered into under this part shall be 
given effect and interpreted in accord with this part. 

(c) Adurable power of attorney for health care entered into on or after July 
1, 2004, that does not evidence an intent that it is entered into under this part 
may, if it complies with the Tennessee Health Care Decisions Act, compiled in 
title 68, chapter 11, part 18, be given effect as an advance directive under that 
BCL. 


History. 
Acts 2004, ch. 862, § 5. 


34-6-218. Release of personal health information to determine capac- 
ity. 


Where it is necessary, under the terms of a durable power of attorney to 
determine the mental or physical incapacity of a patient, a healthcare provider 
may release personal health information to a licensed physician or licensed 
attorney at law if the physician or attorney at law signs and furnishes the 
healthcare provider with an affidavit that the release of information is 
necessary to determine the mental or physical incapacity of the patient, or of 
the agent or other fiduciary under a durable power of attorney for health care 
that was signed by the patient where incapacity causes the document to come 
into effect, discontinues its effect or calls for a change in a fiduciary acting 
under the document. 


History. 
Acts 2004, ch. 866, § 5. 


PART 3 
POWER OF ATTORNEY FOR CARE OF A MINOR CHILD 
ACT 


34-6-301. Short title. 


This part shall be known and may be cited as the “Power of Attorney for Care 
of a Minor Child Act.” 


History. 
Acts 2008, ch. 71, § 1. 


34-6-302. Delegation of authority — “Parent” defined. 


(a)(1) A parent or parents of a minor child may delegate to any adult person 
residing in this state temporary care-giving authority regarding the minor 
child when hardship prevents the parent or parents from caring for the child. 
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This authority may be delegated without the approval of a court by executing 
in writing a power of attorney for care of a minor child on a form provided by 
the department of children’s services. Hardships may include but are not 
limited to: 
(A) The serious illness or incarceration of a parent or legal guardian; 
(B) The physical or mental condition of the parent or legal guardian or 
the child is such that care and supervision of the child cannot be provided; 
or 
(C) The loss or uninhabitability of the child’s home as the result of a 
natural disaster. 
(2) Alocal education agency (LEA) is not required to enroll a student with 

a power of attorney stating a hardship other than one (1) of the three (3) 

specifically stated in subdivisions (a)(1)(A)-(C). The LEA may, however, 

enroll a student with a properly executed power of attorney for other 
hardships on a case by case basis. 

(b) The power of attorney for care of the minor child shall be signed by the 
parent and acknowledged before a notary public or two (2) witnesses who shall 
sign and date their signatures concurrently and in each other’s presence. 

(c) For purposes of this part the term “parent” includes a legal guardian or 
legal custodian of the minor child. 


History. 
Acts 2008, ch. 71, § 1; 2004, ch. 521, § 1; 
2014, ch. 696, § 1. 


34-6-303. Execution of instrument providing for power of attorney — 
Affidavit detailing hardship — Procedure when one par- 
ent has legal custody. 


The instrument providing for the power of attorney shall be executed by both 
parents, if both parents are living and have legal custody of the minor child 
and shall state with specificity the details of the hardship preventing the 
parent from caring for the child. If only one (1) parent has legal custody of the 
minor child, then such parent shall execute the instrument. The other parent 
must consent in writing to the appointment in the instrument or the executing 
parent shall explain in the instrument why the consent cannot be obtained. If 
both parents do not execute the affidavit, then the executing parent shall send 
by certified mail, return receipt requested, to the other parent at the last 
known address, a copy of the instrument and a notice of § 34-6-305. 


History. 
Acts 2003, ch. 71, § 1. 
34-6-304. Authority of caregiver — Enrollment in local education 
agency — Restitution to school district for fraudulent 
enrollment. 


(a)(1) Through the power of attorney for care of a minor child, the parent 
may authorize the caregiver to perform the following functions without 
limitation: 

(A) Enroll the child in school and extracurricular activities; 
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(B) Obtain medical, dental and mental health treatment for the child; 
and 
(C) Provide for the child’s food, lodging, housing, recreation and travel. 
(2) Nothing contained in this section shall be construed to limit the power 
of the parent to grant additional powers to the caregiver. 

(b) The caregiver shall have the right to enroll the minor child in the local 
education agency serving the area where the caregiver resides. The local 
education agency shall allow a caregiver with a properly executed power of 
attorney for care of a minor child to enroll the minor child but, prior to 
enrollment, may require documentation of the minor child’s residence with a 
caregiver or documentation or other verification of the validity of the stated 
hardship. Except where limited by federal law, the caregiver shall be assigned 
the rights, duties and responsibilities that would otherwise be assigned to the 
parent, legal guardian or legal custodian pursuant to title 49. 

(c) Further, any adult accepting the power of attorney, as well as the parent, 
guardian, or other legal custodian, who enrolls a student in a school system 
while fraudulently representing the child’s current residence or the parent’s 
hardship or circumstances for issuing the power of attorney, is liable for 
restitution to the school district for an amount equal to the per pupil 
expenditure for the district in which the student is fraudulently enrolled. 
Restitution shall be cumulative for each year the child has been fraudulently 
enrolled in the system. Such restitution shall be payable to the school district 
and, when litigation is necessary to recover the restitution, the adult accepting 
the power of attorney, parent, guardian or other legal custodian shall be liable 
for the costs and fees, including attorney’s fees, of the school district. Such an 
action for restitution shall be brought by or on behalf of the district in the 
circuit or chancery court in which the district is located within one (1) year of 
the date the fraudulent misrepresentation was discovered. 


History. 
Acts 2003, ch. 71, § 1. 


34-6-305. Revocation of power of attorney. 


The power of attorney does not provide legal custody to the caregiver; 
provided, however, that, if at any time the parent or legal guardian disagrees 
with the decision of the caregiver or chooses to make any healthcare or 
educational decisions for the minor child, the parent must revoke the power of 
attorney and provide the health care provider and local education agency 
either written documentation of the revocation or a court order appointing a 
legal guardian or legal custodian. 


History. 
Acts 2008, ch. 71, § 1. 


34-6-306. Termination of power of attorney. 


The power of attorney for care of a minor child may be terminated by an 
instrument in writing signed by either parent with legal custody. The power of 
attorney for care of a minor child may also be terminated by any order of a 
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court of competent jurisdiction that appoints a legal guardian or legal 
custodian. 


History. 
Acts 2008, ch. 71, § 1. 


34-6-307. Contravening decision by parent. 


The decision of a caregiver to consent to or to refuse medical, dental, or 
mental health care for a minor child shall be superseded by any contravening 
decision of the parent having legal custody of the minor child; provided, 
however, that the decision of the parent does not jeopardize the life, health, or 
safety of the minor child. If at any time the parent or legal guardian disagrees 
with the decision of the caregiver or chooses to make any healthcare decisions 
for the minor child, then the parent must revoke the power of attorney for care 
of a minor child and provide the health care provider written documentation of 
the revocation. 


History. 
Acts: 2003, ch.'71, $ 4; 


34-6-308. Liability for reliance on power of attorney. 


No person, school official, or health care provider who acts in good faith 
reliance on a power of attorney for care of a minor child to enroll the child in 
school or to provide medical, dental, or mental health care, without actual 
knowledge of facts contrary to those authorized, is subject to criminal liability 
or to civil liability to any person, or is subject to professional disciplinary 
action, for that reliance. This section shall apply even if medical, dental, or 
mental health care is provided to a minor child or the child is enrolled in a 
school in contravention of the wishes of the parent with legal custody of the 
minor child, as long as the person, school official, or health care provider has 
been provided a copy of an appropriately executed power of attorney for care of 
a minor child, and has not been provided written documentation that the 
parent has revoked the power of attorney for care of a minor child. 


History. 
Acts 2008, ch. 71, § 1. 


34-6-309. Residence change. 


If the minor child ceases to reside with the caregiver, then the caregiver shall 
notify any person, school, or health care provider that has been provided the 
power of attorney for care of a minor child. 


History. 
Acts 2008, ch. 71, § 1. 


34-6-310. No obligation to inquire or investigate. 


A person who relies on the power of attorney for care of a minor child has no 
obligation to make any further inquiry or investigation. Nothing in this part 
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shall relieve any individual from liability for violations of other provisions of 
law. 


History. 
Acts 2008, ch. 71, § 1. 


PART 4 


HEALTH CARE DECISIONS FOR UNEMANCIPATED 
MINOR CHILDREN 


34-6-401. Part definitions. 


As used in this part: 

(1) “Health care” has the same meaning as defined in § 68-11-1802 of the 
Tennessee Health Care Decisions Act, compiled in title 68, chapter 11, part 
18; 

(2) “Health care decisions” has the same meaning as defined in § 68-11- 
1802 of the Tennessee Health Care Decisions Act; 

(3) “Health care institution” has the same meaning as defined in § 68- 
11-1802 of the Tennessee Health Care Decisions Act; 

(4) “Health care provider” has the same meaning as defined in § 68-11- 
1802 of the Tennessee Health Care Decisions Act; 

(5) “In loco parentis” means “in the place of a parent” and refers to the 
legal responsibility taken by a person or organization to assume some of the 
functions and responsibilities of a parent or legal guardian; and 

(6) “Reasonably available” has the same meaning as defined in § 68-11- 
1802 of the Tennessee Health Care Decisions Act. 


History. 
Acts 2014, ch. 696, § 2. 


34-6-402. Health care decisions for unemancipated minors — From 
whom obtained — Persons standing in loco parentis — 
Affidavit. 


(a)(1) Health care decisions for an unemancipated minor child may be 
obtained from persons with authority to consent, including the appointed 
guardian or legal custodian, or the individual to whom the minor’s custodial 
parent or legal guardian has given a signed authorization to make health 
care decisions through a military power of attorney or a limited power of 
attorney for the care of such minor child. 
(2)(A) When an individual listed in subdivision (a)(1) is not reasonably 
available, the following persons may stand in loco parentis for purposes of 
making health care decisions for an unemancipated minor in order of 
priority: 
(i) Noncustodial parent; 
(ii) Grandparent; 
(iii) Adult sibling; 
(iv) Stepparent; or 
(v) Another adult family member. 
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(B) The treating health care provider, an employee of the treating 
health care provider, an operator or employee of a health care institution, 
and an employee of an operator of a health care institution shall not stand 
in loco parentis. 

(C) A person standing in loco parentis shall sign an in loco parentis 
affidavit under penalty of perjury stating that the person has taken 
responsibility for the health care of the minor child. 

(D) The affidavit shall expire sixty (60) days from the date of execution, 
and may be extended an additional sixty (60) days. 

(b) The decision of a person standing in loco parentis to make health care 
decisions for an unemancipated minor shall be superseded by a prior or 
subsequent, timely given, contravening decision of the minor’s custodial 
parent, legal custodian, or legal guardian. 


History. 
Acts 2014, ch. 696, § 2. 


34-6-403. Scope of power of person standing in loco parentis to make 
health care decisions — Limitations. 


(a)(1) The parent, legal guardian, or legal custodian may, but is not required 
to, convey in loco parentis standing to another adult if there is no order of 
any court in effect from any jurisdiction, including an order of protection, 
custody order, or parenting plan, that would prohibit the parent, legal 
guardian, legal custodian or the person acting in loco parentis from exercis- 
ing that power. A person shall not stand in loco parentis or make health care 
decisions for an unemancipated minor if there is an order by any court in 
effect from any jurisdiction that would prohibit the person from doing so, 
including an order of protection, custody order, or parenting plan, or in the 
circumstances described in § 33-3-111. 

(2) Aperson standing in loco parentis may make health care decisions for 
a person who is an unemancipated minor to undergo or receive health care 
which are not prohibited by law and which are under the supervision of and 
suggested, recommended, prescribed, or directed by a health care provider 
licensed to practice in this state. 

(3) A person standing in loco parentis may also exercise existing parental 
rights to obtain medical records and information. 
(b) Notwithstanding any other provision of this part, a person standing in 

loco parentis may not consent on behalf of an unemancipated minor to: 

(1) Withholding or withdrawing life sustaining procedures; 

(2) Abortion; 

(3) Sterilization; 

(4) Psychosurgery; 

(5) Admission to a mental health facility for a period longer than the 
durational limits permitted in § 33-3-606; or 

(6) Mental health treatment for a minor sixteen (16) years of age or older, 
pursuant to § 33-8-202. 


History. 
Acts 2014, ch. 696, § 2. 
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34-6-404. Effect of in loco parentis standing. 


In loco parentis standing: 

(1) Does not affect the rights and responsibilities of an unemancipated 
minor’s parents or legal guardian or legal custodian regarding the care, 
custody, and control of the minor; 

(2) Does not affect the rights of an unemancipated minor to make health 
care decisions in accordance with existing law; and 

(3) Does not grant legal custody of the minor or authority to consent to the 
marriage or adoption of the minor. 


History. 
Acts 2014, ch. 696, § 2. 


34-6-405. Immunity from liability for person standing in loco parentis. 


Except for acts of willful misconduct or gross negligence, a person standing 
in loco parentis who makes health care decisions for an unemancipated minor 
shall not be liable for damages arising from providing consent to such health 
care. 


History. 
Acts 2014, ch. 696, § 2. 


34-6-406. Immunity from liability for health care providers relying on 
authorization affidavit — Authorization affidavit does not 
confer dependency. 


(a) A health care provider who has no actual knowledge of facts contrary to 
those stated in an authorization affidavit and who relies on a written 
instrument that is consistent with the requirements of this part and provides 
health care to an unemancipated minor shall not incur civil liability, criminal 
culpability, or professional disciplinary action for treating an unemancipated 
minor without legal consent if a reasonable health care provider would have 
relied on the written instrument under the same or similar circumstances. 
Nothing in this part requires a physician, dentist, mental health professional, 
or other health care provider to rely on a written instrument or to accept health 
care decisions from a person standing in loco parentis. 

(b) An authorization affidavit does not confer dependency for health care 
coverage or insurance purposes. 


History. 
Acts 2014, ch. 696, § 2. 


CHAPTER 7 
PUBLIC GUARDIANSHIP FOR THE ELDERLY 


Section 

34-7-101. Short title. 

34-7-102. Legislative intent — Construction. 

34-7-103. Creation and administration of statewide program. 
34-7-104. Powers and duties of district public guardian. 
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Section 
34-7-105. Costs of public guardianship. 


34-7-101. Short title. 


This chapter shall be known and may be cited as the “Public Guardianship 
for the Elderly Law.” 


History. To Be or Not To Be in Tennessee: Deciding 
Acts 1986, ch. 895, § 1. Surrogate Issues, 34 U. Mem. L. Rev. 333 


Law Reviews. (2004). 


Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 


34-7-102. Legislative intent — Construction. 


(a) The general assembly recognizes that many elderly persons in the state 
are unable to meet essential requirements for their physical health or to 
manage essential aspects of their financial resources. The general assembly 
finds that private conservatorship is inadequate where there are no willing 
and responsible family members or friends to serve as conservator and where 
the disabled person does not have adequate resources for the compensation of 
a private conservator, or to pay legal and court costs. The general assembly 
intends through this chapter to establish a statewide public conservatorship 
program to aid disabled persons who are sixty (60) years of age or older who 
have no family member or friend who is willing and able to serve as 
conservator. . 

(b) The general assembly intends to promote the general welfare by estab- 
lishing a public guardianship system that permits the disabled elderly to 
determinatively participate as fully as possible in all decisions that affect 
them, that assists such persons to regain or develop their capacities to the 
maximum extent possible, and that accomplishes such objectives through the 
use of the least intrusive alternatives. This chapter shall be liberally construed 
to accomplish these purposes. It is the intent of the general assembly that 
nothing contained in this chapter will affect the powers of the court under 
chapters 1, 2 and 3 of this title, nor create additional powers not contained in 
chapters 1, 2 and 3 of this title. The district public guardian shall not serve in 
more than one (1) capacity in any one (1) proceeding under chapters 1, 2 and 
3 of this title. 


History. 
Acts 1986, ch. 895, § 2; 1994, ch. 679, §§ 1, 2. 


34-7-103. Creation and administration of statewide program. 


A statewide program to provide guardianship for the elderly is created and 
will be administered by the commission on aging, which shall adopt policies 
and may promulgate rules to govern the operation of district public guardians 
within each development district, and implement the law. The commission 
shall provide a coordinator to monitor program development and operation, 
and shall contract with the grantee agencies in each of the nine (9) develop- 
ment districts which are the planning and service areas designated by the 
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commission. Each grantee agency in the nine (9) development districts shall 
hire staff to serve as district public guardian in the planning and service area. 


History. 
Acts 1986, ch. 895, § 3; 1987, ch. 333, § 1. 


34-7-104. Powers and duties of district public guardian. 


(a) The duties and powers of the district public guardian are as follows: 
(1) To serve as conservator for disabled persons who are sixty (60) years of 
age or older who have no family members or other person, bank or 
corporation willing and able to serve as conservator; 
(2) The district public guardian does not have any power or authority 
beyond that set forth for a conservator in chapters 1, 2 and 3 of this title; and 
(3) To provide for the least intrusive alternatives, the district public 
guardian may accept power of attorney. 

(b) The district public guardian may employ sufficient staff to carry out the 
duties of the office. 

(c) The district public guardian may delegate to staff members the powers 
and duties of the office of district public guardian except as otherwise limited 
by law. The district public guardian retains ultimate responsibility for the 
discharge of required duties and responsibilities. 

(d)(1) A district public guardian may accept the services of volunteer 

persons and organizations, and raise money to supplement operating costs. 

(2) The commission on aging, in consultation with the departments of 
human services and health, may develop and implement a statewide 
program to recruit, train, assign, supervise and evaluate volunteer persons 
to assist district public guardians in maintaining the independence and 
dignity of their elderly wards. In developing and implementing this state- 
wide program, the commission on aging shall solicit input and resources 
from interested organizations, including, but not necessarily limited to, 
community senior citizen centers, churches and synagogues having senior 
projects and programs under the auspices of the American Association of 

Retired Persons. Each volunteer shall possess demonstrated personal char- 

acteristics of honesty, integrity, compassion and caring for the elderly. The 

background of each volunteer shall be subject to appropriate inquiry and 
investigation. Volunteers shall receive no salary but may be reimbursed by 
the commission on aging for travel and other expenses incurred directly as 

a result of the performance of volunteer services. 

(e) If the disabled person qualifies for SSI benefits, no charge will be made 
against the disabled person’s estate for court costs or fees of any kind. Under 
no circumstances may court costs be assessed to the public guardianship 
program. 

(f) If the disabled person does not qualify for SSI benefits, costs and 
compensation of the district public guardian shall be determined under 
§§ 34-1-112 and 34-1-114. 

(g)(1) All funds received on behalf of a disabled person by the district public 

guardianship program shall be handled under a computerized accounting 

package approved by the commission on aging, and shall be audited 
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annually by the state. 

(2) All other assets received by the district public guardian shall be 
handled in accordance with state laws, rules and court regulation or 
regulations as to disposition of property and record keeping. 

(3) Upon termination of the conservatorship, all assets remaining in the 
estate shall be paid over to the disabled person or to the disabled person’s 
legal representative. 

(h) While performing conservatorship duties, the district public conservator 
shall continue to seek a family member, friend, other person, bank or 
corporation qualified and willing to serve as conservator. If such an individual, 
bank or corporation is located, the district public conservator shall submit a 
motion to the court for appointment of the qualified and willing successor 
conservator. 

(i) A person appointed successor district public guardian immediately 
succeeds to all rights, duties, responsibilities and powers of the preceding 
district public guardian. 

(j) When the position of district public guardian is vacant, subordinate 
personnel employed under subsection (c) shall continue to act as if the position 
of district public guardian were filled. 

(k) A district public guardian shall be required to post bond in individual 
cases in accordance with § 34-1-105. The commission on aging shall arrange 
out of the program budget to purchase a statewide bond that shall ensure the 
fiduciary responsibilities of the district public guardian in all court appointed 
cases. , 

(1) The district public guardian shall adhere to all state laws that are 
applicable to conservatorship. 

(m) To ensure adequate services for each disabled person, the district public 
guardian shall submit certification to the court when maximum caseload has 
been attained, and the court shall not assign additional disabled persons while 
maximum caseload is maintained. Maximum caseload shall be certified by the 
commission on aging upon review of verifying documentation submitted by the 
district public guardian and the grantee agency director. The district public 
guardian must notify the court when caseload has been reduced to less than 
maximum load. 

(n)(1) Notwithstanding subsection (a) to the contrary, the executive director 

of the Tennessee commission on aging and disability may request the district 

public guardian to serve as a conservator for disabled persons who are 
younger than sixty (60) years of age if the following conditions are met: 
(A) The request is made through a court; and 
(B) The court has found on the record that: 
(i) There are no other less intrusive alternatives available for the 
disabled person; and 
(ii) The disabled person has no family members or other person, 
bank, or corporation willing and able to serve as conservator. 

(2) Should the district public guardian take on the responsibilities of a 
guardian for a disabled person pursuant to subdivision (n)(1), the guardian 
must adhere, in performing the guardian’s duty, to all provisions of this 
chapter and to all applicable state laws. 
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History. 

Acts 1986, ch. 895, § 4; 1987, ch. 333, §§ 2-8; 
1994, ch. 679, §§ 3-16; 1997, ch. 327, § 1; 2019, 
eh: 238058. 1; 


Attorney General Opinions. 

Duties and liabilities of district public guard- 
ian. OAG 18-36, 2013 Tenn. AG LEXIS 37 
(5/2/13). 


34-7-105. Costs of public guardianship. 


Costs of public guardianship for the elderly will be met by annual appro- 
priation to the commission on aging. 


History. 
Acts 1986, ch. 895, § 5. 


CHAPTER 8 


UNIFORM ADULT GUARDIANSHIP AND PROTECTIVE 
PROCEEDINGS JURISDICTION ACT 


Part 1. General Provisions 


Section 


34-8-101. 
34-8-102. 
34-8-103. 
34-8-104. 
34-8-105. 
34-8-106. 


34-8-201. 
34-8-202. 
34-8-203. 
34-8-204. 
34-8-205. 
34-8-206. 
34-8-207. 
34-8-208. 
34-8-209. 


Short title. 

Chapter definitions. 

International application of chapter. 
Communication between courts. 
Cooperation between courts. 

Taking testimony in another state. 


Part 2. Jurisdiction 


Part definitions — Significant connection factors. 
Exclusive basis. 

Jurisdiction. 

Special jurisdiction. 

Exclusive and continuing jurisdiction. 
Appropriate forum. 

Jurisdiction declined by reason of conduct. 
Notice of proceeding. 

Proceedings in more than one state. 


Part 3. Transfer of Guardianship or Conservatorship 


34-8-301. 
34-8-302. 


Transfer of guardianship or conservatorship to another state. 
Accepting guardianship or conservatorship transferred from another state. 


Part 4. Registration and Recognition of Orders from Another State 


34-8-401. 
34-8-402. 


Registration of guardianship orders. 
Effect of registration. 


Part 5. Miscellaneous Provisions 


34-8-501. 
34-8-502. 
34-8-503. 


Uniformity of application and construction. 
Relation to Electronic Signatures in Global and National Commerce Act. 
Transitional provisions. 
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PART 1 
GENERAL PROVISIONS 


34-8-101. Short title. 


This chapter shall be known and may be cited as the “Uniform Adult 
Guardianship and Protective Proceedings Jurisdiction Act.” 


History. 
Acts 2010, ch. 817, § 1. 


34-8-102. Chapter definitions. 


As used in this chapter, unless the context otherwise requires, the terms 
shall have the same meaning as those defined in § 34-1-101. 


History. 
Acts 2010, ch. 817, § 1. 


34-8-103. International application of chapter. 


A court of this state may treat a foreign country as if it were a state for the 
purpose of applying this chapter. 


History. 
Acts 2010, ch. 817, § 1. 


34-8-104. Communication between courts. 


(a) A court of this state may communicate with a court in another state 
concerning a proceeding arising under this chapter. The court may allow the 
parties to participate in the communication. Except as otherwise provided in 
subsection (b), the court shall make a record of the communication. The record 
may be limited to the fact that the communication occurred. 

(b) Courts may communicate concerning schedules, calendars, court re- 
cords, and other administrative matters without making a record. 


History. 
Acts 2010, ch. 817, § 1. 


34-8-105. Cooperation between courts. 


(a) In a conservatorship or guardianship or protective proceeding in this 
state, a court of this state may request the appropriate court of another state 
to do any of the following: 

(1) Hold an evidentiary hearing; 

(2) Order a person in that state to produce evidence or give testimony 
pursuant to procedures of that state; 

(3) Order that an evaluation or assessment be made of the respondent; 

(4) Order any appropriate investigation of a person involved in a 
proceeding; 

(5) Forward to the court of this state a certified copy of the transcript or 
other record of a hearing under subdivision (a)(1) or any other proceeding, 


ee 
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any evidence otherwise produced under subdivision (a)(2), and any evalua- 

tion or assessment prepared in compliance with an order under subdivision 

(a)(3) or (a)(4); 

(6) Issue any order necessary to assure the appearance in the proceeding 
of a person whose presence is necessary for the court to make a determina- 
tion, including the respondent or the incapacitated or protected person; 

(7) Issue an order authorizing the release of medical, financial, criminal, 
or other relevant information in that state, including protected health 
information as defined in 45 CFR 164.504, as amended. 

(b) If a court of another state in which a guardianship or protective 
proceeding is pending requests assistance of the kind provided in subsection 
(a), a court of this state has jurisdiction for the limited purpose of granting the 
request or making reasonable efforts to comply with the request. 


History. 
Acts 2010, ch. 817, § 1. 


34-8-106. Taking testimony in another state. 


(a) In a conservatorship or guardianship or protective proceeding, in addi- 
tion to other procedures that may be available, testimony of a witness who is 
located in another state may be offered by deposition or other means allowable 
in this state for testimony taken in another state. The court on its own motion 
may order that the testimony of a witness be taken in another state and may 
prescribe the manner in which and the terms upon which the testimony is to 
be taken. 

(b) In a conservatorship or guardianship or protective proceeding, a court in 
this state may permit a witness located in another state to be deposed or to 
testify by telephone or audiovisual or other electronic means. A court of this 
state shall cooperate with the court of the other state in designating an 
appropriate location for the deposition or testimony. 

(c) Documentary evidence transmitted from another state to a court of this 
state by technological means that do not produce an original writing may not 
be excluded from evidence on an objection based on the best evidence rule. 


History. 
Acts 2010, ch. 817, § 1. 


Cross-References. 
Best evidence rule, see Tenn. R. Evid. P,, 
Rules 1001, 1002, 1003. 


PART 2 
JURISDICTION 


34-8-201. Part definitions — Significant connection factors. 


(a) In this part: 

(1) “Emergency” means a circumstance that likely will result in substan- 
tial harm to a respondent’s health, safety, or welfare, and for which the 
appointment of a conservator or guardian is necessary because no other 
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person has authority and is willing to act on the respondent’s behalf; 

(2) “Home state” means the state in which the respondent was physically 
present, including any period of temporary absence, for at least six (6) 
consecutive months immediately before the filing of a petition for a protec- 
tive order or the appointment of a guardian; or if none, the state in which the 
respondent was physically present, including any period of temporary 
absence, for at least six (6) consecutive months ending within the six (6) 
months prior to the filing of the petition; and 

(3) “Significant-connection state” means a state, other than the home 
state, with which a respondent has a significant connection other than mere 
physical presence and in which substantial evidence concerning the respon- 
dent is available. 

(b) In determining under §§ 34-8-203 and 34-8-301(e) whether a respondent 
has a significant connection with a particular state, the court shall consider: 

(1) The location of the respondent’s family and other persons required to 
be notified of the guardianship or protective proceeding; 

(2) The length of time the respondent at any time was physically present 
in the state and the duration of any absence; 

(3) The location of the respondent’s property; and 

(4) The extent to which the respondent has ties to the state such as voting 
registration, state or local tax return filing, vehicle registration, driver’s 
license, social relationship, and receipt of services. 


History. 
Acts 2010, ch. 817, § 1. 


34-8-202. Exclusive basis. 


It is the intent of this part to supplement any provisions of the Tennessee 
Adult Protection Act (the Act), compiled in title 71, chapter 6, part 1, to provide 
a basis for determining jurisdiction between this state and other states or 
foreign countries in any cases involving the protection of an adult by the courts 
of different states or countries. Notwithstanding the appointment of a guard- 
ian or conservator under this part, or under this title or any other provision of 
law, nothing in this title shall supersede the provisions of the Act, providing for 
the protection of vulnerable adults in need of protective services as defined in 
the Act, the authority of the department of human services under the Act to 
investigate cases of an adult who may be in need of protective services and to 
provide such services, or the jurisdiction of the court under the Act to order the 
provision of protective services or the establishment of a temporary guardian 
appointed by the court to secure and disburse the adult’s property to fund such 
services. The court’s orders under the Act shall supersede and suspend any 
orders entered under this title or any other law that addresses the protection, 
custody, including emergency temporary custody, of the adult or the disposition 
of property necessary to fund protective services for the adult under the Act; 
provided, however, that the ultimate determination of the jurisdiction of this 
state or another state or foreign country to enter orders for the adult’s personal 
protection and financial welfare shall be determined under the jurisdictional 
provisions of this part. 
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History. 
Acts 2010, ch. 817, § 1. 


34-8-203. Jurisdiction. 


A court of this state has jurisdiction to appoint a conservator or guardian or 
issue a protective order for a respondent if: 

(1) This state is the respondent’s home state; 

(2) On the date the petition is filed, this state is a significant-connection 
state and: 

(A) The respondent does not have a home state or a court of the 
respondent’s home state has declined to exercise jurisdiction because this 
state is a more appropriate forum; or 

(B) The respondent has a home state, a petition for an appointment or 
order is not pending in a court of that state or another significant- 
connection state, and, before the court makes the appointment or issues 
the order: 

(i) A petition for an appointment or order is not filed in the respon- 
dent’s home state; 

(ii) An objection to the court’s jurisdiction is not filed by a person 
required to be notified of the proceeding; and 

(iii) The court in this state concludes that it is an appropriate forum 

under the factors set forth in § 34-8-206; 

(3) This state does not have jurisdiction under either subdivision (1) or (2), 
the respondent’s home state and all significant-connection states have 
declined to exercise jurisdiction because this state is the more appropriate 
forum, and jurisdiction in this state is consistent with the constitutions of 
this state and the United States; or 

(4) The requirements for special jurisdiction under § 34-8-204 are met. 


History. 
Acts 2010, ch. 817, § 1. 


34-8-204. Special jurisdiction. 


(a) A court of this state lacking jurisdiction under § 34-8-203(1)-(3) has 
special jurisdiction to do any of the following: 

(1) Appoint a conservator or guardian in an emergency for a term not 
exceeding ninety (90) days for a respondent who is physically present in this 
state; 

(2) Issue a protective order with respect to real or tangible personal 
property located in this state; and 

(3) Appoint a conservator or guardian for a respondent for whom a 
provisional order to transfer the proceeding from another state has been 
issued under procedures similar to § 34-8-301. 

(b) If a petition for the appointment of a conservator or guardian in an 
emergency is brought in this state and this state was not the respondent’s 
home state on the date the petition was filed, the court shall dismiss the 
proceeding at the request of the court of the home state, if any, whether 
dismissal is requested before or after the emergency appointment. 
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History. 
Acts 2010, ch. 817, § 1. 


34-8-205. Exclusive and continuing jurisdiction. 


Except as otherwise provided in §§ 34-8-202 and 34-8-204, a court that has 
appointed a conservator or guardian or issued a protective order consistent 
with this chapter has exclusive and continuing jurisdiction over the proceeding 
until it is terminated by the court or the appointment or order expires by its 
own terms. 


History. 
Acts 2010, ch. 817, § 1. 


34-8-206. Appropriate forum. 


(a) A court of this state having jurisdiction under § 34-8-203 to appoint a 
conservator or guardian or issue a protective order may decline to exercise its 
jurisdiction if it determines at any time that a court of another state is a more 
appropriate forum. 

(b) If a court of this state declines to exercise its jurisdiction under 
subsection (a), it shall either dismiss or stay the proceeding. The court may 
impose any condition the court considers just and proper, including the 
condition that a petition for the appointment of a guardian or issuance of a 
protective order be filed promptly in another state. 

(c) In determining whether it.is an appropriate forum, the court shall 
consider all relevant factors, including: 

(1) Any expressed preference of the respondent; 

(2) Whether abuse, neglect, or exploitation of the respondent has occurred 
or is likely to occur and which state could best protect the respondent from 
the abuse, neglect, or exploitation; 

(3) The length of time the respondent was physically present in or was a 
legal resident of this or another state; 

(4) The distance of the respondent from the court in each state; 

(5) The financial circumstances of the respondent’s estate; 

(6) The nature and location of the evidence; 

(7) The ability of the court in each state to decide the issue expeditiously 
and the procedures necessary to present evidence; 

(8) The familiarity of the court of each state with the facts and issues in 
the proceeding; and 

(9) If an appointment were made, the court’s ability to monitor the 
conduct of the guardian or conservator. 


History. 
Acts 2010, ch. 817, § 1. 


34-8-207. Jurisdiction declined by reason of conduct. 


(a) If at any time a court of this state determines that it acquired jurisdic- 
tion to appoint a conservator or guardian or issue a protective order because of 
unjustifiable conduct, the court may: 
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(1) Decline to exercise jurisdiction; 

(2) Exercise jurisdiction for the limited purpose of fashioning an appro- 
priate remedy to ensure the health, safety, and welfare of the respondent or 
the protection of the respondent’s property or prevent a repetition of the 
unjustifiable conduct, including staying the proceeding until a petition for 
the appointment of a guardian or issuance of a protective order is filed in a 
court of another state having jurisdiction; or 

(3) Continue to exercise jurisdiction after considering: 

(A) The extent to which the respondent and all persons required to be 
notified of the proceedings have acquiesced in the exercise of the court’s 
jurisdiction; 

(B) Whether it is a more appropriate forum than the court of any other 
state under the factors set forth in § 34-8-206(c); and 

(C) Whether the court of any other state would have jurisdiction under 
factual circumstances in substantial conformity with the jurisdictional 
standards of § 34-8-203. 

(b) If a court of this state determines that it acquired jurisdiction to appoint 
a conservator or guardian or issue a protective order because a party seeking 
to invoke its jurisdiction engaged in unjustifiable conduct, it may assess 
against that party necessary and reasonable expenses, including attorney’s 
fees, investigative fees, court costs, communication expenses, witness fees and 
expenses, and travel expenses. The court may not assess fees, costs, or 
expenses of any kind against this state or a governmental subdivision, agency, 
or instrumentality of this state unless authorized by law other than this 
chapter. 


History. 
Acts 2010, ch. 817, § 1. 


34-8-208. Notice of proceeding. 


If a petition for the appointment of a conservator or guardian or issuance of 
a protective order is brought in this state and this state was not the 
respondent’s home state on the date the petition was filed, in addition to 
complying with the notice requirements of this state, notice of the petition 
must be given to those persons who would be entitled to notice of the petition 
if a proceeding were brought in the respondent’s home state. The notice must 
be given in the same manner as notice is required to be given in this state. 


History. 
Acts 2010, ch. 817, § 1. 


34-8-209. Proceedings in more than one state. 


Except for a petition for the appointment of a conservator or guardian in an 
emergency or issuance of a protective order limited to property located in this 
state under § 34-8-204(a)(1) or (a)(2), if a petition for the appointment of a 
guardian or issuance of a protective order is filed in this state and in another 
state and neither petition has been dismissed or withdrawn, the following 
rules apply: 
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(1) If the court in this state has jurisdiction under § 34-8-203, it may 
proceed with the case unless a court in another state acquires jurisdiction 
under provisions similar to § 34-8-203 before the appointment or issuance of 
the order; or 

(2) If the court in this state does not have jurisdiction under § 34-8-208, 
whether at the time the petition is filed or at any time before the appoint- 
ment or issuance of the order, the court shall stay the proceeding and 
communicate with the court in the other state. If the court in the other state 
has jurisdiction, the court in this state shall dismiss the petition unless the 
court in the other state determines that the court in this state is a more 
appropriate forum. 


History. 
Acts 2010, ch. 817, § 1. 
PART 3 
TRANSFER OF GUARDIANSHIP OR 
CONSERVATORSHIP 


34-8-301. Transfer of guardianship or conservatorship to another 
state. 


(a) A guardian or conservator appointed in this state may petition the court 
to transfer the guardianship or conservatorship to another state. 

(b) Notice of a petition under subsection (a) must be given to the persons 
that would be entitled to notice of a petition in this state for the appointment 
of a guardian or conservator. 

(c) On the court’s own motion or on request of the guardian or conservator, 
the disabled person, or other person required to be notified of the petition, the 
court shall hold a hearing on a petition filed pursuant to subsection (a). 

(d) The court shall issue an order provisionally granting a petition to 
transfer a conservatorship or guardianship and shall direct the conservator or 
guardian to petition for conservatorship or guardianship in the other state if 
the court is satisfied that the conservatorship or guardianship will be accepted 
by the court in the other state and the court finds that: 

(1) The disabled person or minor is physically present in or is reasonably 
expected to move permanently to the other state; 

(2) An objection to the transfer has not been made or, if an objection has 
been made, the objector has not established that the transfer would be 
contrary to the interests of the disabled person or minor; and 

(3) Plans for care and services for the disabled person or minor in the 
other state are reasonable and sufficient. 

(e) The court shall issue a final order confirming the transfer and terminat- 
ing the guardianship or conservatorship upon its receipt of: 

(1) A provisional order accepting the proceeding from the court to which’ 
the proceeding is to be transferred which is issued under provisions similar 
to § 34-8-302; and 

(2) The documents required to terminate a guardianship or conservator- 
ship in this state. 
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History. 
Acts 2010, ch. 817, § 1. 


34-8-302. Accepting guardianship or conservatorship transferred 
from another state. 


(a) To confirm transfer of a guardianship or conservatorship transferred to 
this state under provisions similar to § 34-8-301, the guardian or conservator 
must petition the court in this state to accept the guardianship or conserva- 
torship. The petition must include a certified copy of the other state’s 
provisional order of transfer. 

(b) Notice of a petition under subsection (a) must be given to those persons 
that would be entitled to notice if the petition were a petition for the 
appointment of a guardian or issuance of a protective order in both the 
transferring state and this state. The notice must be given in the same manner 
as notice is required to be given in this state. 

(c) On the court’s own motion or on request of the guardian or conservator, 
the disabled or protected person or minor, or other person required to be 
notified of the proceeding, the court shall hold a hearing on a petition filed 
pursuant to subsection (a). 

(d) The court shall issue an order provisionally granting a petition filed 
under subsection (a) unless: 

(1) An objection is made and the objector establishes that transfer of the 
proceeding would be contrary to the interests of the disabled or protected 
person or minor; or 

(2) The guardian or conservator is ineligible for appointment in this state. 
(e) The court shall issue a final order accepting the proceeding and appoint- 

ing the guardian or conservator as guardian or conservator in this state upon 
its receipt from the court from which the proceeding is being transferred of a 
final order issued under provisions similar to § 34-8-301 transferring the 
proceeding to this state. 

(f) Not later than ninety (90) days after issuance of a final order accepting 
transfer of a guardianship or conservatorship, the court shall determine 
whether the guardianship or conservatorship needs to be modified to conform 
to the law of this state. 

(g) In granting a petition under this section, the court shall recognize a 
guardianship or conservatorship order from the other state, including the 
determination of the disabled or protected person’s incapacity and the appoint- 
ment of the guardian or conservator. 

(h) The denial by a court of this state of a petition to accept a guardianship 
or conservatorship transferred from another state does not affect the ability of 
the guardian or conservator to seek appointment as guardian or conservator in 
this state under other chapters of this title if the court has jurisdiction to make 
an appointment other than by reason of the provisional order of transfer. 


History. 
Acts 2010, ch. 817, § 1. 
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PART 4 


REGISTRATION AND RECOGNITION OF ORDERS 
FROM ANOTHER STATE 


34-8-401. Registration of guardianship orders. 


If a conservator or guardian has been appointed in another state and a 
petition for the appointment of a conservator or guardian is not pending in this 
state, the conservator or guardian appointed in the other state, after giving 
notice to the appointing court of an intent to register, may register the 
conservatorship or guardianship order in this state by filing as a foreign 
judgment in a court, in any appropriate county of this state, certified copies of 
the order and letters of office. 


History. 
Acts 2010, ch. 817, § 1. 


34-8-402. Effect of registration. 


(a) Upon registration of a conservatorship or guardianship or protective 
order from another state, the guardian or conservator may exercise in this 
state all powers authorized in the order of appointment except as prohibited 
under the laws of this state, including maintaining actions and proceedings in 
this state and, if the guardian or. conservator is not a resident of this state, 
subject to any conditions imposed upon nonresident parties. 

(b) A court of this state may grant any relief available under this chapter 
and other law of this state to enforce a registered order. 


History. 
Acts 2010, ch. 817, § 1. 


PART 5 
MISCELLANEOUS PROVISIONS 


34-8-501. Uniformity of application and construction. 


In applying and construing this uniform act, consideration must be given to 
the need to promote uniformity of the law with respect to its subject matter 
among states that enact it. 


History. 
Acts 2010, ch. 817, § 1. 


34-8-502. Relation to Electronic Signatures in Global and National 
Commerce Act. 


This chapter modifies, limits, and supersedes the federal Electronic Signa- 
tures in Global and National Commerce Act (15 U.S.C. § 7001 et seq.), but does 
not modify, limit, or supersede § 101(c) of that act (15 U.S.C. § 7001(c)), or 
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authorize electronic delivery of any of the notices described in § 103(b) of that 
act (15 U.S.C. § 7003(b)). 


History. 
Acts 2010, ch. 817, § 1. 


34-8-503. Transitional provisions. 


(a) This chapter applies to guardianship and protective proceedings begun 
on or after January 1, 2011. 

(b) Parts 1, 3, and 4 and §§ 34-8-501 and 34-8-502 apply to proceedings 
begun before January 1, 2011, regardless of whether a guardianship or 
protective order has been issued. 


History. 
Acts 2010, ch. 817, § 1. 
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TITLE 35 
FIDUCIARIES AND TRUST ESTATES 


Chapter 

1. Appointment and Removal of Trustees. 

. Uniform Fiduciaries Act. 

. Investment of Trust Funds. 

. Uniform Common Trust Fund Act. 

. Judicial or Trust Sales. 

. Uniform Principal and Income Act. 

. Tennessee Uniform Transfers to Minors Act. 

. Revised Uniform Fiduciary Access to Digital Assets Act. 

. Administration of Private Foundations, Charitable Trusts or Split-Interest Trusts. 
10. Uniform Prudent Management of Institutional Funds Act. 
11. Fundraising for Catastrophic Illnesses. 

12. Uniform Transfer on Death Security Registration. 

138. Charitable Beneficiaries. 

14, Uniform Prudent Investor Act. 

15. Tennessee Uniform Trust Code. 

16. Tennessee Investment Services Act of 2007. 

17. Tennessee Community Property Trust Act of 2010. 

18 — 49. [Reserved]. 

50. Miscellaneous Provisions. 
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CHAPTER 1 
APPOINTMENT AND REMOVAL OF TRUSTEES 


Section 
35-1-101. Real property — Documents to be recorded — Trust property. 
35-1-102. Appointment of public trustee. 


35-1-101. Real property — Documents to be recorded — Trust prop- 
erty. 


(a) When real estate is held as a part of the trust property, the court order 
accepting the resignation or ordering the removal of a trustee and appointing 
a successor, or an acknowledged memorandum of the order, shall be recorded 
in the county where any real estate is located, identifying each parcel of real 
estate held by the trust. 

(b)(1) When real estate is held as part of the trust property and a trustee has 

resigned or been removed without order of a court, the resigning or removed 

trustee shall execute and record an instrument that: 
(A) Recites the resignation or removal of the trustee; 
(B) Gives the name and address of the successor trustee, if any; and 
(C) Identifies each parcel of real estate held by the trust. 

(2) A successor trustee, or a remaining trustee if there is no successor, 
shall execute and record the instrument described in subdivision (b)(1) if the 
resigning or removed trustee fails to record the required instrument within 
thirty (30) days after resigning or being removed. 


111 


35-1-102 


History. 
Acts 1986, ch. 566, § 1; 1992, ch. 951, § 11; 
T.C.A. § 35-1-111. 


Code Commission Notes. This section was 
renumbered from § 35-1-111 to § 35-1-101 by 
the authority of the Code Commission in 2021. 


Compiler’s Notes. 

Former §§ 35-1-101 — 35-1-110 and 35-1-112 
— 35-1-114 (Acts 1986, ch. 566, § 1; 1988, ch. 
854, 8 12; 1995, ch. 351,§ 1;.1995, ch. 352,$° 1; 
2002, ch. 735, §§ 10-12), concerning the ap- 
pointment and removal of trustees, was re- 
pealed by Acts 2004, ch. 537, § 97, effective 
July 1, 2004. 
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Former chapter 1, §§ 35-1-101 — 35-1-120 
(Code 1858, §§ 3648-3664 (deriv. Acts, 1831, ch. 
107, §§ 1, 2; 1845-1846, ch. 194, § 2; 1858- 
1854) ch. 74, 91> léod-Lb50G7en 2113.89) oe 
15); Acts 1859-1860, ch. 34, § 1; Act Jan. 14, 
1868, §§ 1, 2 (published in Acts 1868-1869, p. 
80); “Acts 1917, ‘ch.°-187 8$d-3)"Shans 
§§ 3530a1-3530a3, 5414-54382; Code 1932, 
§§ 9573-9595; modified; Code Supp. 1950, 
§ 9598; T.C.A. (orig. ed.), 8§ 35-101 — 35-122), 
concerning appointment and removal of trust- 
ees, was repealed by Acts 1986, ch. 566, § 1. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Trusts and Trustees, §§ 43, 45. 


35-1-102. Appointment of public trustee. 


In addition to the other provisions for the appointment of trustees in this 
chapter, a public trustee may be appointed by the court pursuant to title 30, 


chapter 1, part 4. 
History. 
Acts 1987, ch. 322, § 19; T.C.A. § 35-1-121. 


Code Commission Notes. This section was 


renumbered from § 35-1-121 to § 35-1-102 by 
the authority of the Code Commission in 2021. 


CHAPTER 2 
UNIFORM FIDUCIARIES ACT 


Section 

35-2-101. 
35-2-102. 
35-2-103. 
35-2-104. 
35-2-105. 
35-2-106. 


Short title. 
Chapter definitions. 


unaffected. 
35-2-107. 
35-2-108. 
35-2-109. 
35-2-110. 
35-2-111. 


35-2-112. Uniformity of interpretation. 


35-2-101. Short title. 


Application of payments made to fiduciaries — Validity of right or title acquired. 
Transfer of negotiable instrument by fiduciary. 

Check drawn by fiduciary payable to third person. 

Check drawn by and payable to fiduciary — Uniform Veterans’ Guardianship Act 


Deposit in name of fiduciary as such — Drawing check. 
Deposit in name of principal — Drawing checks. 

Deposit in fiduciary’s personal account — Drawing checks. 
Deposit in names of two or more trustees — Drawing checks. 
Applicability of chapter — Cases not provided for. 


This chapter shall be known and may be cited as the “Uniform Fiduciaries 


Act.” 


History. 
Acts 1958, ch. 82,§ 14 (Williams, § 9596.31); 
T.C.A. (orig. ed.), § 35-201. 


Cross-References. 
Bonds of fiduciaries, §§ 8-19-307, 35-50-111. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (5th ed., Phillips and Robinson), 
$8 ‘7a/, 740: 


Law Reviews. 

Some Aspects of Estate Planning in Tennes- 
see (Alec Brock Stevenson), 2 Vand. L. Rev. 265 
(1949). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: A Fresh Look at State 
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Asset Protection Trust Statutes, 67 Vand. L. 
Rev. 1741 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Federaliz- 
ing Principles of Donative Intent and Unantici- 
pated Circumstances, 67 Vand. L. Rev. 1931 
(2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Is Federal- 
ization of Charity Law All Bad? What States 
Can Learn from the Internal Revenue Code, 67 
Vand. L. Rev. 1621 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Pro and 
Con (Law): Considering the Irrevocable Non- 
grantor Trust Technique, 67 Vand. L. Rev. 1999 
(2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, The Stored 
Communications Act and Digital Assets, 67 
Vand. L. Rev. 1729 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Destructive Federal 
Preemption of State Wealth Transfer Law in 
Beneficiary Designation Cases: Hillman 
Doubles Down on Egelhoff, 67 Vand. L. Rev. 
1665 (2014). 

Symposium: The Role of Federal Law in 


35-2-102. Chapter definitions. 
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35-2-102 


Private Wealth Transfer: Disclaimers and Fed- 
eralism, 67 Vand. L. Rev. 1871 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Federal Visions of 
Private Family Support, 67 Vand. L. Rev. 1835 
(2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: In Search of the Pro- 
bate Exception, 67 Vand. L. Rev. 1533 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Introduction, 67 
Vand. L. Rev. 1531 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Probate Law Meets 
the Digital Age, 67 Vand. L. Rev. 1697 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Strange Bedfellows: 
The Federal Constitution, Out-of-State Non- 
grantor Accumulation Trusts, and the Com- 
plete Avoidance of State Income Taxation, 67 
Vand. L. Rev. 1945 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: The Creeping Feder- 
alization of Wealth-Transfer Law, 67 Vand. L. 
Rey. 1635 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Unconstitutional Per- 
petual Trusts, 67 Vand. L. Rev. 1769 (2014). 


(a) In this chapter, unless the context otherwise requires: 

(1) “Bank” includes any person or association of persons, whether incor- 
porated or not, carrying on the business of banking; 

(2) “Fiduciary” includes a trustee under any trust, expressed, implied, 


resulting or constructive, executor, administrator, personal representative, 
guardian, conservator, curator, receiver, trustee in bankruptcy, assignee for 
the benefit of creditors, partner, agent, officer of a corporation, public or 
private, public officer, or any other person acting in a fiduciary capacity for 
any person, trust or estate; 

(3) “Person” includes a corporation, partnership, or other association, or 
two (2) or more persons having a joint or common interest; 

(4) “Principal” includes any person to whom a fiduciary as such owes an 
obligation; and 

(5) “Savings institution” includes a federal or state savings and loan 
association or savings bank. 
(b) A thing is done “in good faith,” within the meaning of this chapter, when 


it is in fact done honestly, whether it is done negligently or not. 


History. 

Acts 1953, ch. 82, § 1 (Williams, § 9596.18); 
T.C.A. (orig. ed.), § 35-202; Acts 1985, ch. 167, 
#1; 1988, ch. 854, § 183. 


Law Reviews. 

Ethics — Petty v. Privette: Exclusion of At- 
torney Liability in the Area of Estate Adminis- 
tration, 23 Mem. St. U.L. Rev. 687 (1993). 
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NOTES TO DECISIONS 


35-2-103 

Analysis 
1. Relation to Other Statutes. 
2. Bad Faith. 


1. Relation to Other Statutes. 

Limitations on liability contained in T.C.A. 
§ 35-2-111(c) applied to a bank, as defined by 
T.C.A. § 35-2-102(a)(1) to include any associa- 
tion “carrying on the business of banking.” 
McLemore v. Regions Bank, — F. Supp. 2d —, 
2010 U.S. Dist. LEXIS 25785 (M.D. Tenn. Mar. 
18, 2010), aff'd, 2012 U.S. App. LEXIS 11600, 


2012 FED App. 172P (6th Cir.), 2012 FED App. 
0172P (6th Cir.). 


2. Bad Faith. 

Considering the definition of good faith in 
T.C.A. § 35-2-102(b), the obvious implication is 
that a bad-faith act is done dishonestly. Mc- 
Lemore v. Regions Bank, — F. Supp. 2d —, 2010 
U.S. Dist. LEXIS 25785 (M.D. Tenn. Mar. 18, 
2010), aff'd, 2012 U.S. App. LEXIS 11600, 2012 
FED App. 172P (6th Cir.), 2012 FED App. 
0172P (6th Cir.). 


35-2-103. Application of payments made to fiduciaries — Validity of 
right or title acquired. 


A person who in good faith pays or transfers to a fiduciary any money or 
other property, which the fiduciary as such is authorized to receive, is not 
responsible for the proper application thereof by the fiduciary, and any right or 
title acquired from the fiduciary in consideration of such payment or transfer 
is not invalid in consequence of a misapplication by the fiduciary. 


History. 
Acts 1953, ch. 82, § 2 (Williams, § 9596.19); 
T.C.A. (orig. ed.), § 35-203. 


35-2-104. Transfer of negotiable instrument by fiduciary. 


If any negotiable instrument payable or endorsed to a fiduciary as such is 
endorsed by the fiduciary, or if any negotiable instrument payable or endorsed 
to the principal is endorsed by a fiduciary empowered to endorse such 
instrument on behalf of the principal, the endorsee is not bound to inquire 
whether the fiduciary is committing a breach of the fiduciary’s obligation as 
fiduciary in endorsing or delivering the instrument, and is not chargeable with 
notice that the fiduciary is committing a breach of the obligation as fiduciary 
unless the endorsee takes the instrument with actual knowledge of such 
breach or with knowledge of such facts that the action in taking the instrument 
amounts to bad faith. If, however, such instrument is transferred by the 
fiduciary in payment of or as security for a personal debt of the fiduciary to the 
actual knowledge of the creditor, or is transferred in any transaction known by 
the transferee to be for the personal benefit of the fiduciary, the creditor or 
other transferee is liable to the principal if the fiduciary in fact commits a 
breach of the obligation as fiduciary in transferring the instrument. 


History. 
Acts 1953, ch. 82, § 4 (Williams, § 9596.21); 
T.C.A. (orig. ed.), § 35-205. 


35-2-105. Check drawn by fiduciary payable to third person. 


If a check or other bill of exchange is drawn by a fiduciary as such, or in the 
name of the principal by a fiduciary empowered to draw such instrument in the 
name of the principal, the payee is not bound to inquire whether the fiduciary 
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is committing a breach of the fiduciary’s obligation as fiduciary in drawing or 
delivering the instrument, and is not chargeable with notice that the fiduciary 
is committing a breach of the obligation as fiduciary unless the payee takes the 
instrument with actual knowledge of such breach or with knowledge of such 
facts that the action in taking the instrument amounts to bad faith. If, 
however, such instrument is payable to a personal creditor of the fiduciary and 
delivered to the creditor in payment of or as security for a personal debt of the 
fiduciary to the actual knowledge of the creditor, or is drawn and delivered in 
any transaction known by the payee to be for the personal benefit of the 
fiduciary, the creditor or other payee is liable to the principal if the fiduciary in 
fact commits a breach of the obligation as fiduciary in drawing or delivering the 
instrument. 


History. 
Acts 1958, ch. 82, § 5 (Williams, § 9596.22); 
T.C.A. (orig. ed.), § 35-206. 


35-2-106. Check drawn by and payable to fiduciary — Uniform Veter- 
ans’ Guardianship Act unaffected. 


(a) If a check or other bill of exchange is drawn by a fiduciary as such or in 
the name of the principal by a fiduciary empowered to draw such instrument 
in the name of the principal, payable to the fiduciary personally, or payable to 
a third person and by the third person transferred to the fiduciary, and is 
thereafter transferred by the fiduciary, whether in payment of a personal debt 
of the fiduciary or otherwise, the transferee is not bound to inquire whether the 
fiduciary is committing a breach of the fiduciary’s obligation as fiduciary in 
transferring the instrument, and is not chargeable with notice that the 
fiduciary is committing a breach of the obligation as fiduciary unless the 
transferee takes the instrument with actual knowledge of such breach or with 
knowledge of such facts that the action in taking the instrument amounts to 
bad faith, except and provided that title 34, chapter 5, being the Uniform 
Veterans’ Guardianship Act, is not by this chapter amended. 

(b) This chapter shall not apply in any situation governed by the Uniform 
Veterans’ Guardianship Act. 


History. 
Acts 1953, ch. 82, § 6 (Williams, § 9596.23); 
T.C.A. (orig. ed.), § 35-207. 


35-2-107. Deposit in name of fiduciary as such — Drawing check. 


If a deposit is made in a bank or savings institution to the credit of a 
fiduciary as such, the bank or savings institution is authorized to pay the 
amount of the deposit or any part thereof upon the check of the fiduciary, 
signed with the name in which such deposit is entered, without being liable to 
the principal, unless the bank or savings institution pays the check with actual 
knowledge that the fiduciary is committing a breach of the fiduciary’s obliga- 
tion as fiduciary in drawing the check or with knowledge of such facts that its 
action in paying the check amounts to bad faith. If, however, such a check is 
payable to the drawee bank or savings institution and is delivered to it in 
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payment of or as security for a personal debt of the fiduciary to it, the bank or 
savings institution is liable to the principal if the fiduciary in fact commits a 
breach of the obligation as fiduciary in drawing or delivering the check except 


as provided in § 35-2-106. 


History. 
Acts 1958, ch. 82, § 7 (Williams, § 9596.24); 


T.C.A. (orig. ed.), § 35-208; Acts 1985, ch. 167, 
ie 


NOTES TO DECISIONS 


Analysis 


. Fiduciaries. 
. Relation to Other Laws. 
. Liability. 


ee Go Nh 


. Fiduciaries. 

T.C.A. § 35-2-107 governs withdrawals by a 
fiduciary from a bank account containing fidu- 
ciary funds. McLemore v. Regions Bank, — F. 
Supp. 2d —, 2010 U.S. Dist. LEXIS 25785 
(M.D. Tenn. Mar. 18, 2010), affd, 2012 U.S. 
App. LEXIS 11600, 2012 FED App. 172P (6th 
Cir.), 2012 FED App. 0172P (6th Cir.). 

Provisions of T.C.A. §§ 35-2-107 and 35-2- 
109 are bolstered by T.C.A. § 35-2-111(c)(1)-(2), 
which clarifies that a bank does not acquire any 
duty simply because it knows that a depositor 
is a fiduciary. Furthermore, a bank generally 
has no duty to limit a fiduciary’s transactions. 
McLemore v. Regions Bank, — F. Supp. 2d —, 
2010 U.S. Dist. LEXIS 25785 (M.D. Tenn. Mar. 
18, 2010), aff'd, 2012 U.S. App. LEXIS 11600, 
2012 FED App. 172P (6th Cir.), 2012 FED App. 
0172P (6th Cir.). 

After finding that Tennessee’s Uniform Fidu- 
ciaries Act (UFA) displaced plaintiffs’ negli- 
gence claims and shielded the bank from liabil- 
ity arising from the actions of a fiduciary 
depositor, only plaintiffs’ allegations of “know- 
ing” or “bad faith” conduct survived and those 
claims were preempted by the Employee Re- 
tirement Income Security Act (ERISA), as the 
bank merely held the funds on deposit and 
custody of plan assets alone could not establish 
control sufficient to confer fiduciary status; 
thus the bank was not subject to liability as an 
ERISA fiduciary. McLemore v. Regions Bank, 
2012 U.S. App. LEXIS 11600, 2012 FED App. 
172P (6th Cir.), 2012 FED App. 0172P (6th 
Cir). 


2. Relation to Other Laws. 

Exemption in the Tennessee Consumer Pro- 
tection Act, T.C.A. § 47-18-101 et seq., for acts 
or transactions specifically authorized under 
the laws of Tennessee, as set forth in T.C.A. 
§ 47-18-111(a)(1), applied to a bank’s actions 
because the Uniform Fiduciaries Act, T.C.A. 
§ 35-2-101 et seq., specifically authorized the 
bank to effectuate a fiduciary depositor’s trans- 
fers, without being liable to the principal, as 
long as the bank was acting in good faith and 


without actual knowledge of the fiduciary’s 
breach of duty, pursuant to T.C.A. §§ 35-2-107, 
and 35-2-109. McLemore v. Regions Bank, — F. 
Supp. 2d —, 2010 U.S. Dist. LEXIS 25785 
(M.D. Tenn. Mar. 18, 2010), affd, 2012 U.S. 
App. LEXIS 11600, 2012 FED App. 172P (6th 
Cir.), 2012 FED App. 0172P (6th Cir.). 


3. Liability. 

Nothing in T.C.A. § 35-2-111(c)(1) forecloses 
liability if a bank has actual knowledge that a 
fiduciary is breaching his or her duty. Because 
the statute does not speak to situations where a 
bank has acted in bad faith or with knowledge 
of a fiduciary’s wrongdoing, T.C.A. § 35-2-111 
can be reconciled with T.C.A. §§ 35-2-107 and 
35-2-109. McLemore v. Regions Bank, — F. 
Supp. 2d —, 2010 U.S. Dist. LEXIS 25785 
(M.D. Tenn. Mar. 18, 2010), affd, 2012 U.S. 
App. LEXIS 11600, 2012 FED App. 172P (6th 
Cir.), 2012 FED App. 0172P (6th Cir.). 

Pursuant to T.C.A. §§ 35-2-107 and 35-2- 
109, a bank is liable to a principal for a fiducia- 
ry’s illegal withdrawal or transfer of funds if, 
and only if, the bank had actual knowledge that 
the fiduciary was breaching his or her fiduciary 
duty or had knowledge of such facts that its 
action amounts to bad faith. Anything less is 
insufficient to support liability. McLemore v. 
Regions Bank, — F. Supp. 2d —, 2010 U.S. Dist. 
LEXIS 25785 (M.D. Tenn. Mar. 18, 2010), affd, 
2012 U.S. App. LEXIS 11600, 2012 FED App. 
172P (6th Cir.), 2012 FED App. 0172P (6th 
Cir.). 

To show that defendant bank had knowledge 
of such facts that its action amounted to bad 
faith, pursuant to T.C.A. §§ 35-2-107 and 35-2- 
109, plaintiffs were required to show that the 
circumstances surrounding a fiduciary’s trans- 
actions so clearly suggested a breach of fidu- 
ciary duty that the bank’s failure to investigate 
was a conscious effort to avoid knowledge of 
wrongdoing. Plaintiffs could not merely show 
that the bank was negligent in not discovering 
a third party’s fraud or not undertaking reason- 
able efforts to monitor its depositors. Mc- 
Lemore v. Regions Bank, — F. Supp. 2d —, 2010 
U.S. Dist. LEXIS 25785 (M.D. Tenn. Mar. 18, 
2010), affd, 2012 U.S. App. LEXIS 11600, 2012 
FED App. 172P (6th Cir.), 2012 FED App. 
0172P (6th Cir.). 
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35-2-108. Deposit in name of principal — Drawing checks. 


If a check is drawn upon the account of the principal in a bank or savings 
institution by a fiduciary who is empowered to draw checks upon the princi- 
pal’s account, the bank or savings institution is authorized to pay such check 
without being liable to the principal, unless the bank or savings institution 
pays the check with actual knowledge that the fiduciary is committing a breach 
of the fiduciary’s obligation as fiduciary in drawing such check, or with 
knowledge of such facts that its action in paying the check amounts to bad 
faith. If, however, such a check is payable to the drawee bank or savings 
institution and is delivered to it in payment of or as security for a personal debt 
of the fiduciary to it, the bank or savings institution is liable to the principal if 
the fiduciary in fact commits a breach of the obligation as fiduciary in drawing 
or delivering the check. 


History. 
Acts 1958, ch. 82, § 8 (Williams, § 9596.25); 


T.C.A. (orig. ed.), § 35-209; Acts 1985, ch. 167, 
§° 2; 


35-2-109. Deposit in fiduciary’s personal account — Drawing checks. 


If a fiduciary makes a deposit in a bank or savings institution to the 
fiduciary’s personal credit of checks drawn by the fiduciary upon an account in 
the fiduciary’s own name as fiduciary, or of checks payable to the fiduciary as 
fiduciary, or of checks drawn by the fiduciary upon an account in the name of 
the principal if the fiduciary is empowered to draw checks thereon, or of checks 
payable to the principal and endorsed by the fiduciary, if the fiduciary is 
empowered to endorse such checks, or if the fiduciary otherwise makes a 
deposit of funds held by the fiduciary as fiduciary, the bank or savings 
institution receiving such deposit is not bound to inquire whether the fiduciary 
is committing thereby a breach of the obligation as fiduciary. The bank or 
savings institution is authorized to pay the amount of the deposit or any part 
thereof upon the personal check of the fiduciary without being liable to the 
principal unless the bank or savings institution receives the deposit or pays the 
check with actual knowledge that the fiduciary is committing a breach of the 
obligation as fiduciary in making such deposit or in drawing such check or with 
knowledge of such facts that its action in receiving the deposit or paying the 
check amounts to bad faith. 


History. 
Acts 1953, ch. 82, § 9 (Williams, § 9596.26); 


T.C.A. (orig. ed.), § 35-210; Acts 1985, ch. 167, 
Suen 


NOTES TO DECISIONS 


Analysis 


1. Fiduciaries. 
2. Relation to Other Laws. 
3. Liability. 


1. Fiduciaries. 

T.C.A. § 35-2-109 explains the contours of a 
bank’s liability to a fiduciary’s principals when 
the fiduciary transfers funds to his or her own 
personal account. McLemore v. Regions Bank, 


— F. Supp. 2d —, 2010 U.S. Dist. LEXIS 25785 
(M.D. Tenn. Mar. 18, 2010), affd, 2012 U.S. 
App. LEXIS 11600, 2012 FED App. 172P (6th 
Cir.), 2012 FED App. 0172P (6th Cir.). 
Provisions of T.C.A. §§- 35-2-107 and 35-2- 
109 are bolstered by T.C.A. § 35-2-111(c)(1)-(2), 
which clarifies that a bank does not acquire any 
duty simply because it knows that a depositor 
is a fiduciary. Furthermore, a bank generally 
has no duty to limit a fiduciary’s transactions. 


35-2-110 


McLemore v. Regions Bank, — F. Supp. 2d —, 
2010 U.S. Dist. LEXIS 25785 (M.D. Tenn. Mar. 
18, 2010), affd, 2012 U.S. App. LEXIS 11600, 
2012 FED App. 172P (6th Cir.), 2012 FED App. 
0172P (6th Cir.). 


2. Relation to Other Laws. 

Exemption in the Tennessee Consumer Pro- 
tection Act, T.C.A. § 47-18-101 et seq., for acts 
or transactions specifically authorized under 
the laws of Tennessee, as set forth in T.C.A. 
§ 47-18-111(a)(1), applied to a bank’s actions 
because the Uniform Fiduciaries Act, T.C.A. 
35-2-101 et seq., specifically authorized the 
bank to effectuate a fiduciary depositor’s trans- 
fers, without being lable to the principal, as 
long as the bank was acting in good faith and 
without actual knowledge of the fiduciary’s 
breach of duty, pursuant to T.C.A. §§ 35-2-107, 
and 35-2-109. McLemore v. Regions Bank, — F. 
Supp. 2d —, 2010 U.S. Dist. LEXIS 25785 
(M.D. Tenn. Mar. 18, 2010), affd, 2012 U.S. 
App. LEXIS 11600, 2012 FED App. 172P (6th 
Cir.), 2012 FED App. 0172P (6th Cir.). 


3. Liability. 

Nothing in T.C.A. § 35-2-111(c)(1) forecloses 
liability if a bank has actual knowledge that a 
fiduciary is breaching his or her duty. Because 
the statute does not speak to situations where a 
bank has acted in bad faith or with knowledge 
of a fiduciary’s wrongdoing, T.C.A. § 35-2-111 
can be reconciled with T.C.A. §§ 35-2-107 and 
35-2-109. McLemore v. Regions Bank, — F. 
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Supp. 2d —, 2010 U.S. Dist. LEXIS 25785 
(M.D. Tenn. Mar. 18, 2010), affd, 2012 U.S. 
App. LEXIS 11600, 2012 FED App. 172P (6th 
Cir.), 2012 FED App. 0172P (6th Cir.). 

Pursuant to T.C.A. §§ 35-2-107 and 35-2- 
109, a bank is liable to a principal for a fiducia- 
ry’s illegal withdrawal or transfer of funds if, 
and only if, the bank had actual knowledge that 
the fiduciary was breaching his or her fiduciary 
duty or had knowledge of such facts that its 
action amounts to bad faith. Anything less is 
insufficient to support liability. McLemore vy. 
Regions Bank, — F. Supp. 2d —, 2010 U.S. Dist. 
LEXIS 25785 (M.D. Tenn. Mar. 18, 2010), affd, 
2012 U.S. App. LEXIS 11600, 2012 FED App. 
172P (6th Cir.), 2012 FED App. 0172P (6th 
Cir.). 

To show that defendant bank had knowledge 
of such facts that its action amounted to bad 
faith, pursuant to T.C.A. §§ 35-2-107 and 35-2- 
109, plaintiffs were required to show that the 
circumstances surrounding a fiduciary’s trans- 
actions so clearly suggested a breach of fidu- 
ciary duty that the bank’s failure to investigate 
was a conscious effort to avoid knowledge of 
wrongdoing. Plaintiffs could not merely show 
that the bank was negligent in not discovering 
a third party’s fraud or not undertaking reason- 
able efforts to monitor its depositors. Mc- 
Lemore v. Regions Bank, — F. Supp. 2d —, 2010 
U.S. Dist. LEXIS 25785 (M.D. Tenn. Mar. 18, 
2010), affd, 2012 U.S. App. LEXIS 11600, 2012 
FED App. 172P (6th Cir.), 2012 FED App. 
0172P (6th Cir.). 


35-2-110. Deposit in names of two (2) or more trustees — Drawing checks. 


When a deposit is made in a bank or savings institution in the name of two 
(2) or more persons as fiduciaries and a check is drawn upon the fiduciary 
account by any fiduciary or fiduciaries authorized by the other fiduciary or 
fiduciaries to draw checks upon the fiduciary account, neither the payee nor 
other holder nor the bank or savings institution is bound to inquire whether it 
is a breach of trust to authorize such fiduciary or fiduciaries to draw checks 
upon the fiduciary account, and is not liable unless the circumstances be such 
that the action of the payee or other holder or the bank or savings institution 
amounts to bad faith. 


History. 
Acts 1953, ch. 82, § 10 (Williams, § 9596.27); 


T.C.A. (orig. ed.), § 35-211; Acts 1985, ch. 167, 
§ 2; 1988, ch. 854, § 14. 


35-2-111. Applicability of chapter — Cases not provided for. 


(a) This chapter is applicable to state and federal savings and loan associa- 
tions and savings banks. In the event of a conflict between this chapter and a 
law on the same subject relating specifically to state or federal savings and 
loan associations or savings banks, the specific law shall be controlling. 

(b) In any case not provided for in this chapter, the rules of law and equity, 
including the law merchant and those rules of law and equity relating to 
trusts, agency, negotiable instruments and banking, shall continue to apply. 
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(c)(1) Knowledge on the part of the bank or savings institution of the 
existence of a fiduciary relationship or the terms of the relationship shall not 
impose any duty or liability on the bank or savings institution for any action 
of the fiduciary. 

(2) Abank or savings institution has no duty to establish an account for a 
fiduciary or to limit transactions in an account so established unless, in its 
discretion, it contracts in writing with the fiduciary to establish or limit 
transactions with respect to such an account; provided, that this shall not 
preclude a court from temporarily enjoining or restraining the removal of 
funds from an existing account by a bank or savings institution over which 


the court exercises personal jurisdiction. 


History. 
Acts 1953, ch. 82, § 12 (Williams, § 9596.29); 


T.C.A. (orig. ed.), § 35-213; Acts 1985, ch. 168, 
Sd: C993 Heh 17a; S$" 1 


NOTES TO DECISIONS 


Analysis 


1. Fiduciaries. 
2. Banks. 
3. Liability. 


1. Fiduciaries. 

Provisions of T.C.A. §§ 35-2-107 and 35-2- 
109 are bolstered by T.C.A. § 35-2-111(c)(1)-(2), 
which clarifies that a bank does not acquire any 
duty simply because it knows that a depositor 
is a fiduciary. Furthermore, a bank generally 
has no duty to limit a fiduciary’s transactions. 
McLemore v. Regions Bank, — F. Supp. 2d —, 
2010 U.S. Dist. LEXIS 25785 (M.D. Tenn. Mar. 
18, 2010), affd, 2012 U.S. App. LEXIS 11600, 
2012 FED App. 172P (6th Cir.), 2012 FED App. 
0172P (6th Cir.). 


2. Banks. 
Limitations on liability contained in T.C.A. 
§ 35-2-111(c) applied to a bank, as defined by 


T.C.A. § 35-2-102(a)(1) to include any associa- 
tion “carrying on the business of banking.” 
McLemore v. Regions Bank, — F. Supp. 2d —, 
2010 U.S. Dist. LEXIS 25785 (M.D. Tenn. Mar. 
18, 2010), affd, 2012 U.S. App. LEXIS 11600, 
2012 FED App. 172P (6th Cir.), 2012 FED App. 
0172P (6th Cir.). 


3. Liability. 

Nothing in T.C.A. § 35-2-111(c)(1) forecloses 
liability if a bank has actual knowledge that a 
fiduciary is breaching his or her duty. Because 
the statute does not speak to situations where a 
bank has acted in bad faith or with knowledge 
of a fiduciary’s wrongdoing, T.C.A. § 35-2-111 
can be reconciled with T.C.A. §§ 35-2-107 and 
35-2-109. McLemore v. Regions Bank, — F. 
Supp. 2d —, 2010 U.S. Dist. LEXIS 25785 
(M.D. Tenn. ‘Mar. 18, 2010), affd, 2012 U.S. 
App. LEXIS 11600, 2012 FED App. 172P (6th 
Cir.), 2012 FED App. 0172P (6th Cir.). 


35-2-112. Uniformity of interpretation. 


This chapter shall be so interpreted and construed as to effectuate its 
general purpose to make uniform the law of those states which enact it. 


History. 
Acts 1958, ch. 82, § 13 (Williams, § 9596.30); 
CA. (orig. ed.), § 35-214. 


CHAPTER 3 
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Section 

35-3-101. Authority of court. 

35-3-102. Authorized investments. 
35-3-103. Federal and state securities. 
35-3-104. Securities of foreign governments. 
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Section 

35-3-105. Bonds of counties — “Net revenue” defined. 

35-3-106. Municipal bonds. 

35-3-107. Real estate bonds and notes. 

35-3-108. Railroad obligations. 

35-3-109. Public utility bonds. 

35-3-110. Telephone corporation bonds. 


35-3-111. Obligations of certain federal agencies. 

35-3-112. State and federal bond issues — Reports. 

35-3-113. Life, endowment or annuity contracts of life insurance companies. 

35-3-114. Certificates of deposit and savings accounts. 

35-3-115. Public housing authority obligations. 

35-3-116. Courts empowered to authorize retention of original investments. 

35-3-117. Investment in securities of management investment company or investment trust by 
bank or trust company — Fiduciary liability — Abuse of fiduciary discretion. 

35-3-118. Stocks or bonds held by fiduciary in nominee’s name. 

35-3-119. Tennessee Valley authority obligations. 


35-3-120. 
35-3-121. 
35-3-122. 
35-3-123. 
35-3-124. 


Federally guaranteed loans and investments. 
Investments in securities by banks or trust companies. 
Liability of fiduciaries for losses. 

Trustee liability — Action upon written directions. 
Investment in tuition units. 


35-3-101. Authority of court. 


The court is authorized to have the money and funds in the hands of clerks 
and receivers, or trustees, in litigation or under the control of the court, 
invested under such rules and orders in each case as may be legal and just. 


History. 


Executors and Administrators, § 21; 14 Tenn. 


Acts 1865, ch. 19, § 1; Shan., § 5433; mod. 
Code 1932, § 9592; T.C.A. (orig. ed.), § 35-301. 


Cross-References. 
Investment of funds of minors and incompe- 
tents, § 18-5-105. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 737. 
Tennessee Jurisprudence, 12 Tenn. Juris., 


Juris., Guardian and Ward, §§ 8, 9; 24 Tenn. 
Juris., Trusts and Trustees, § 58. 


Law Reviews. 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: A Fresh Look at State 
Asset Protection Trust Statutes, 67 Vand. L. 
Rev. 1741 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Unconstitutional Per- 
petual Trusts, 67 Vand. L. Rev. 1769 (2014). 


NOTES TO DECISIONS 


Analysis 


. Construction and Interpretation. 
. Administration of Estates. 

. Investment of Funds by Trustee. 
—Diversion of Funds. 
—Purchase of Corporate Stock. 


me oR WDE 


. Construction and Interpretation. 

The phrase “hereby authorized” as used in 
Shannon’s Code § 5433, meant that authority 
or power to do the thing contemplated was 
conferred rather than that it must be done; 
thus this section was not mandatory. Steinberg 
v. Cox, 24 Tenn. App. 340, 144 S.W.2d 12, 1939 
Tenn. App. LEXIS 16 (Tenn. Ct. App. 1939). 


2. Administration of Estates. 
To exercise the power conferred by this sec- 
tion, in administration of estates, it must be 


before the time for the payment of debts or 
distribution expires. After that time, §§ 5-8- 
401 — 5-8-4038 are applicable. Head v. Barry, 69 
Tenn. 753, 1878 Tenn. LEXIS 174 (1878). 


3. Investment of Funds by Trustee. 


4, —Diversion of Funds. 

Where a trustee diverts the proceeds of trust 
property to the purchase of land, taking title in 
his own name, the cestuis que trustent may 
pursue their remedy against him and the land 
unaffected by the statute of limitation. Kaphan 
v. Toney, 58 S.W. 909, 1899 Tenn. Ch. App. 
LEXIS 184 (1899). 


5. —Purchase of Corporate Stock. 

A testamentary trustee’s estate cannot be 
held liable for loss to the trust funds by the 
purchase of certain corporate stock with a por- 
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tion of the trust funds, in view of the provisions 
of the will creating the trust fund, empowering 
the trustee to make reinvestments of trust 
property as he may see fit, “looking always to 


35-3-102. Authorized investments. 
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the safety of the investment rather than to a 
high rate of interest.” Falls v. Carruthers, 20 
Tenn. App. 681, 103 S.W.2d 605, 1936 Tenn. 
App. LEXIS 59 (Tenn. Ct. App. 1936). 


All trustees, guardians and other fiduciaries in this state, unless prohibited, 
or another mode of investment is prescribed by the will or deed of the testator 
or other person establishing the trust, may invest all funds in their hands in 
securities specified in §§ 35-3-103 — 35-3-111, and may also invest funds in 


income-producing commercial or residential property. 


History. 

Acts 1931, ch. 100, § 1; C. Supp. 1950, 
§ 9596.1; modified; T.C.A. (orig. ed.), § 35-302; 
Acts 2016, ch. 640, § 3. 


Law Reviews. 
Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 


NOTES TO DECISIONS 


Analysis 


. Construction and Interpretation. 
—Provisions Directory. 

. Construction with Other Acts. 
—Uniform Veterans’ Guardianship Act. 
Investment of Trust Funds. 

—Duty to Invest. 

—Legalizing Unauthorized Investments. 
. —Mortgage. 

. —Loan by Guardian from Trust. 

10. —Will Provisions — Effect. 

11. —Rule of Prudence. 


OO IA OR ON ps 


1. Construction and Interpretation. 


2. —Provisions Directory. 

This chapter is not mandatory, but intended 
to authorize by specific reference thereto the 
investment of the trust funds in certain prop- 
erty or securities listed or named, and is there- 
fore permissive. Falls v. Carruthers, 20 Tenn. 
App. 681, 103 S.W.2d 605, 1936 Tenn. App. 
LEXIS 59 (Tenn. Ct. App. 1936). 


3. Construction with Other Acts. 


4, —Uniform Veterans’ Guardianship Act. 

This statute includes most securities which 
are safest and most desirable for investment of 
trust funds and the Uniform Veterans’ Guard- 
ianship Act, prior to amendment of 1935, did 
not confer authority on guardian to invest 
ward’s funds in other securities, without first 
obtaining the approval of court. McCuiston v. 
Haggard, 21 Tenn. App. 277, 109 S.W.2d 413, 
1937 Tenn. App. LEXIS 32 (Tenn. Ct. App. 
1937). 


5. Investment of Trust Funds. 


6. —Duty to Invest. 
Where trust money cannot be applied either 
immediately or within a short time to the 


purposes of the trust, it is the duty of the 
trustee to make the fund productive to the 
cestuis que trust by investment of it in some 
proper security. Linder v. Officer, 175 Tenn. 402, 
135 S.W.2d 445, 1940 Tenn. LEXIS 74 (1940). 


7. —Legalizing Unauthorized Invest- 
ments. 

The rule that a trustee is not liable for loss on 
investment unauthorized at the time which it 
was made but which by subsequent events 
becomes a legal investment is only applicable 
where the depreciation occurs after the invest- 
ment becomes legal. Humphries v. Manhattan 
Sav. Bank & Trust Co., 174 Tenn. 17, 122 
S.W.2d 446, 1938 Tenn. LEXIS 58 (1938). 


8. —Mortgage. 

Notwithstanding effect of statute conferring 
upon guardians authority to invest in existing 
real estate bonds and notes, the purchase of an 
existing mortgage constituted waste and was 
sufficient in itself to authorize removal of mi- 
nor’s guardian. Monteverde v. Christie, 23 
Tenn. App. 514, 134 S.W.2d 905, 1939 Tenn. 
App. LEXIS 59 (Tenn. Ct. App. 1939). 


9. —Loan by Guardian from Trust. 

If it could be conceded that this chapter may 
be given a curative effect, insofar as the illegal- 
ity grounded on the investment of the ward’s 
funds in an existing and outstanding mortgage 
loan is concerned, it can hardly be reasonably 
contended that anything in the chapter covers 
or cures the fundamental illegality of an invest- 
ment of a ward’s funds in a loan owned by the 
guardian — a purchase from itself. Meloy v. 
Nashville Trust Co., 177 Tenn. 340, 149 S.W.2d 
73, 1940 Tenn. LEXIS 42 (1941). 


10. —Will Provisions — Effect. 
A testamentary trustee’s estate cannot be 
held liable for loss to the trust funds by the 


35-3-103 


purchase of certain corporate stock with a por- 
tion of the trust funds, in view of provisions of 
the will creating the trust fund, empowering 
the trustee to make reinvestments of trust 
property “as he may see fit, looking always to 
the safety of the investment rather than to a 
high rate of interest.” Falls v. Carruthers, 20 
Tenn. App. 681, 103 S.W.2d 605, 1936 Tenn. 
App. LEXIS 59 (Tenn. Ct. App. 1936). 
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investments cannot be recovered from the 
trustee personally if he acted in good faith and 
as a prudent businessman would in the conduct 
of his own affairs even though the investments 
are other than permitted by statute since the 
statutory authorizations are permissive only. 
Falls v. Carruthers, 20 Tenn. App. 681, 103 
S.W.2d 605, 1936 Tenn. App. LEXIS 59 (Tenn. 
Ct. App. 1936). 


11. —Rule of Prudence. 
Losses suffered by the trust corpus due to bad 


35-3-103. Federal and state securities. 


(a) Investments may be made in bonds, notes and stock of the United States 
and any state and territory of the United States. 

(b) In the absence of an express provision to the contrary, if an indenture or 
other governing instrument directs, requires, authorizes or permits invest- 
ment in United States government obligations, a bank, trust company, trust 
department or other fiduciary may invest in the obligations, either directly or 
in the form of securities or other interests in any open end or closed end 
management type investment company or investment trust registered under 
the federal Investment Company Act of 1940 (15 U.S.C. § 80a-1 et seq.), if the 
portfolio of the investment company or investment trust is limited to United 
States government obligations and to repurchase agreements fully collateral- 
ized by the obligations and if the investment company or investment trust 
actually takes delivery of the collateral, either directly or through an autho- 
rized custodian. 


Cross-References. 
See notes to § 35-3-102. 


History. 

Acts 1931, ch. 100, § 1(a); C. Supp. 1950, 
§ 9596.1(A); modified; T.C.A. (orig. ed.), § 35- 
303; Acts 1987, ch. 89, § 1; 2008, ch. 672, § 1. 


35-3-104. Securities of foreign governments. 


Investments may be made in bonds, notes and stock issued or guaranteed by 
any foreign government with which the United States is at the time of sale or 
offer of sale of the bonds, notes or stock maintaining diplomatic relations and 
which foreign government has not, for at least thirty (30) years prior to the 
making of the investment, defaulted for more than thirty (380) days in the 
payment of any part either of principal or interest of any bond, note, stock or 
other evidence of indebtedness issued by it; provided, that if the foreign 
government has not been in existence for as much as thirty (30) years, but has 
been in existence for not less than ten (10) years, then the investment may be 
made in securities issued or guaranteed by it, if it has not defaulted in the 
payment of any part either of principal or interest of any bond, note, stock or 
other evidence of indebtedness issued by it since it has been in existence. 


Cross-References. 
See notes to § 35-3-102. 


History. 

Acts 1931, ch. 100, § 1(b); C. Supp. 1950, 
§ 9596.1(B); modified; T.C.A. (orig. ed.), § 35- 
304. 
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35-3-105. Bonds of counties — “Net revenue” defined. 


(a) Investments may be made in bonds of any county in the state and bonds 
of any city or town in the state having a population of not less than two 
thousand (2,000) by the last federal census preceding the investment, regard- 
less of whether the bonds are payable from taxes levied on property in the 
county, city or town, or are payable solely from revenues of the waterworks 
system, electric distribution system or both owned and operated by the issuing 
county, city or town, or are payable from both taxes and revenues; provided, 
that the county, city or town has not defaulted within fifteen (15) years 
preceding the investment, for more than ninety (90) days, in the payment of 
any part of either principal or interest on any bond, note or other evidence of 
valid indebtedness. 

(b) Before any funds may be invested in bonds payable solely from water- 
works, electric revenue or both, there shall be furnished with the bonds a 
certified copy of an operating statement issued by the official in charge of the 
operations of the waterworks or electric distribution systems, showing that the 
net revenue from the system or systems pledged to and available for the 
principal of and interest on all outstanding bonds payable from that revenue, 
covering a period of twelve (12) consecutive months out of the fifteen (15) 
months preceding the investment, have been at least one and one-third (14%) 
times the highest combined principal and interest requirements for any one (1) 
year on all bonds then outstanding that are payable from the pledged revenues 
of the system or systems. 

(c) “Net revenue” means total revenue less operating expenses incurred in 
connection with the operation of the system or systems. 


History. palities, and for U.S. decennial populations of 
Acts 1931, ch. 100, § 1(c); 1939, ch. 148,§ 1; Tennessee counties, see Volume 13 and its 
1949, ch. 275, § 1; C. Supp. 1950, § 9596.1(C); supplement. 


modified; T.C.A. (orig. ed.), § 35-305. 
Cross-References. 


Compiler’s Notes. _ See notes to § 35-3-102. 
For table of population of Tennessee munici- 


35-3-106. Municipal bonds. 


Investments may be made in bonds and notes of any county, city or town in 
any state or territory of the United States that has a population, as shown by 
the last federal census next preceding the investment, of not less than 
forty-five thousand (45,000) and has not defaulted within twenty-five (25) 
years next preceding the investment, for more than thirty (30) days, in the 
payment of any part of either principal or interest of any bond, note or other 
evidence of indebtedness. 


History. palities, and for U.S. decennial populations of 
Acts 1931, ch. 100, § 1(e); C. Supp. 1950, Tennessee counties, see Volume 13 and its 
§ 9596.1(D); modified; T.C.A. (orig. ed.), § 35- supplement. 
306. 
Cross-References. 
Compiler’s Notes. See notes to § 35-3-102. 
For table of population of Tennessee munici- 


35-3-107 FIDUCIARIES AND TRUST ESTATES 124 


35-3-107. Real estate bonds and notes. 


Investments may be made in bonds and notes secured by first mortgage or 
deed of trust on real estate located in this state; provided, that: 

(1) The face or principal amount of the bonds or notes does not exceed 
one-half (4%) the actual value of the real estate as appraised by one (1) or 
more licensed real estate dealers acting for unincorporated trustees, guard- 
ians or other fiduciaries, and in case of incorporated trustees, guardians or 
other fiduciaries, the appraisal shall be made by an agent or committee 
composed of or selected by the board of directors or executive committee of 
the incorporated trustee, guardian or other fiduciary; 

(2) The trustee, guardian or other fiduciary or any institution controlled 
by that entity or person has not received any commission from the borrower 
or issuer in the making of the mortgage or deed of trust or the underwriting 
of the securities secured by the mortgage or deed of trust, unless the 
commission charged the borrower or issuer does not exceed one percent (1%) 
per annum of the aggregate principal amount of the bonds or notes; and 

(3) Any probate or chancery court of the county where the fiduciary is 
located, upon the application of any beneficiary of the trust or of any person 
connected with any beneficiary, by consanguinity or affinity, within the sixth 
degree as computed by the civil law, may, at any time, either restrain the 
making of any such proposed investment, if the investment is not consum- 
mated, or if consummated, require the fiduciary promptly to dispose of the 
bonds or notes at the best price then obtainable and otherwise reinvest the 
funds, and the court may exercise such power to restrain or compel disposal 
in all cases in which the court may find that action to be necessary to protect 
the interest of any beneficiary. 


History. Law Reviews. 

Acts 1931, ch. 100, § 1(f); C. Supp. 1950, Tennessee and the Installment Land Con- 
§ 9596.1(E); modified; T.C.A. (orig. ed.), § 35- tract: A Viable Alternative to the Deed of Trust, 
307. 21 Mem. St. U.L. Rev. 551 (1991). 


Cross-References. 
See notes to § 35-3-102. 


35-3-108. Railroad obligations. 


(a) Investments may be made in the following railroad obligations: 

(1) Obligations issued, assumed or guaranteed as to principal and interest 
by endorsement, or so guaranteed, which guaranty has been assumed; 

(2) Obligations for the payment of the principal and interest of which a 
railroad corporation such as is described in this section is obligated under 
the terms of a lease made or assumed; or 

(3) Equipment trust obligations in respect of which liability has been 
incurred by a railroad corporation incorporated under the laws of the United 
States, or any state of the United States, and owning and operating within 
the United States not less than five hundred (500) miles of standard-gauge 
railroad line, exclusive of sidings, or if the mileage so owned is less than five 
hundred (500) miles, the railroad operating revenues from the operation of 
all railroads operated by it, including the revenues from the operation of all 
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railroads controlled through ownership of all, except directors’ qualifying 
shares, of the voting stock of the owning corporation, was not less than ten 
million dollars ($10,000,000) each year for at least five (5) of the six (6) fiscal 
years next preceding the investment. 

(b) Provided, that: 

(1) In each year for at least five (5) of the six (6) fiscal years and in the last 
fiscal year next preceding the investment, the amount of income of such 
railroad corporation available for its fixed charges, as defined in subsection 
(c), was not less than one and one-half (1/4) times its fixed charges, as defined 
in subsection (c); 

(2) In each year for at least five (5) of the six (6) fiscal years next preceding 
the investment, the railroad corporation has paid dividends in cash upon its 
capital stock equivalent to at least one-fourth (14) of its fixed charges, or if 
the railroad corporation has not paid such dividends, that the amount of 
income available for its fixed charges was not less than one and one-half (1%) 
times its fixed charges for at least nine (9) of the ten (10) fiscal years and in 
the last fiscal year next preceding the investment; 

(3) At no time within the period of six (6) years has the railroad 
corporation failed regularly and punctually to pay the matured principal and 
interest of all its mortgage indebtedness; and 

(4) The security, if any, for the obligations shall be property wholly or in 
part within the United States and the obligations shall be: 

(A) Fixed interest-bearing bonds secured by direct mortgage on railroad 
owned or operated by the railroad corporation; 

(B) Bonds secured by first mortgage upon terminal, depot or tunnel 
property, including lands, buildings and appurtenances, used in the 
service of transportation by one (1) or more railroad corporations; pro- 
vided, that the bonds are the direct obligation of, or that payment of 
principal and interest of the bonds are guaranteed by, endorsement by or 
guaranteed by endorsement, which guaranty has been assumed by, one (1) 
or more railroad corporations; 

(C) Equipment trust obligations, comprising bonds, notes and certifi- 
cates, issued in connection with the purchase for use on railroads of new 
standard-gauge rolling stock through the medium of an equipment trust 
agreement, and which obligations, so long as any of them are outstanding 
and unpaid or unprovided for, shall be secured by an instrument: 

(i) Vesting title to the equipment in a trustee free of encumbrance; or 
(ii) Creating a first lien on the equipment, or, pending the vesting of 
title, by the deposit of cash in trust to an amount equal to the face 
amount of the obligations issued in respect of the equipment, title to 
which is not yet so vested; provided, that the maximum amount of the 
obligations so issuable shall not exceed eighty percent (80%) of the cost 
of the equipment; and provided further, that the owner, purchaser or 
lessee, or the owners, purchasers or lessees, of the equipment shall be 
obligated by the terms of the obligations or of the instrument to: 
(a) Maintain the equipment in proper repair; 
(b) Replace any of the equipment that may be destroyed or released 
with other equipment of equal value, or, if released in connection with 
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a sale of the equipment, to deposit the proceeds of the sale in trust for 
the benefit of the holders of the obligations pending replacement of the 
equipment; 

(c) Pay any and all taxes or other governmental charges that may 
be required by law to be paid upon the equipment; 

(d) Pay, in accordance with the provisions of the obligations or of 
the instrument, to holders, or to the trustee for the benefit of holders, 
of the obligations the amount of interest due on the obligations or of 
the dividends payable in respect of the obligations; and 

(e) Pay the amount of the entire issue of the obligations in annual 
or semiannual installments each year throughout a period of not 
exceeding fifteen (15) years from the first date of issue of any of the 
obligations that the amount of the respective unmatured installments 
at any time outstanding shall be approximately equal; provided, that 
unless the owner, purchaser or lessee of the equipment, or one (1) or 
more of the owners, purchasers or lessees shall be a railroad corpo- 
ration as is described in and meets the requirements of this section 
preceding subdivision (b)(4)(A), the obligations shall be guaranteed by 
endorsements as to principal and as to interest or dividends by the 
railroad corporation; 

(D) Bonds of the railroad corporation secured by irrevocable pledge as 
collateral under a trust agreement of other railroad bonds that are legal 
investment for fiduciaries under this section, have a maturity not earlier 
than the bonds that they secure and of a total face amount not less than 
the total face amount of the bonds that they secure; or 

(E) Fixed interest-bearing mortgage bonds other than those described 
in subdivisions (b)(4)(A) and (B), income mortgage bonds, collateral trust 
bonds or obligations other than those described in subdivision (b)(4)(D), or 
unsecured bonds or obligations, issued, assumed or guaranteed as to 
principal and interest by endorsement by, or so guaranteed, which 
guaranty has been assumed by, the railroad corporation; provided, that in 
each year for at least five (5) of the six (6) fiscal years and in the last fiscal 
year next preceding the investment: 

(i) The amount of income of the railroad corporation available for its 
fixed charges, as defined in subsection (c), was not less than twice the 
sum of: 

(a) Its fixed charges, as defined in subsection (c); and 

(b) Full interest on the income mortgage bonds, if any; 

(ii) The net income of which after deductions was not less than ten 
thousand dollars ($10,000); and 

(iii) The railroad corporation has made the dividend and principal 
and interest payments required by subdivisions (b)(4)(C)(ii)(d) and (e). 

(c) The amount of income available for fixed charges shall be the amount 
obtained by deducting from gross income all items deductible in ascertaining 
net income other than contingent income interest and those constituting fixed 
charges. Fixed charges shall be rent for leased roads, miscellaneous rents, 
fixed interest on funded debt, interest on unfunded debt and amortization of 
discount on funded debt. 
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(d) Accounting terms used in this section shall be deemed to refer to those 
used in the accounting reports prescribed by the accounting regulations for 
common carriers subject to the Interstate Commerce Act (U.S.C. Title 49). If 
the interstate commerce commission prescribes accounting regulations in 
which are defined the terms “income available for fixed charges” and “fixed 
charges,” the definitions of those terms as so prescribed shall be taken and 
used in lieu of the definitions set forth in subsection (c) for all purposes. 

(e) For purposes of this section, the revenues, earnings, income and fixed 
charges of, and dividends paid by, any railroad corporation, all or substantially 
all of the railroad lines of which have been acquired through merger, consoli- 
dations, conveyance or lease by another railroad corporation and remain in its 
possession, shall be deemed to be revenues, earnings, income and fixed charges 
of, and dividends paid by, the latter corporation. 

(f) Not more than twenty-five percent (25%) of the assets of any trust shall 
be loaned or invested in the bonds, notes and certificates in this section 
defined, and not more than ten percent (10%) of the assets shall be invested in 


such bonds, notes and certificates for which any one (1) railroad corporation 
shall be obligated. 


History. Cross-References. 

Acts 1931, ch. 100, § 1(g); C. Supp. 1950, See notes to § 35-3-102. 
§ 9596.1(F); modified; T.C.A. (orig. ed.), § 35- 
308. 


35-3-109. Public utility bonds. 


(a) Investments may be made in the bonds of any corporation that at the 
time of the investment is incorporated under the laws of the United States or 
any state of the United States, or the District of Columbia, and transacting the 
business of supplying electrical energy or artificial gas or both for light, heat, 
power and other purposes; provided, that at least seventy-five percent (75%) of 
the gross operating revenues of any such corporation are derived from that 
business, and not more than fifteen percent (15%) of the gross operating 
revenues, are derived from any one (1) kind of business other than supplying 
electricity and gas; and provided further, that corporation is subject to 
regulation by the Tennessee public utility commission or a public utility 
commission, or other similar regulatory body duly established by the laws of 
the United States or the states in which such corporation operates, subject to 
the following conditions: 

(1) The corporation has all franchises necessary to operate in territory in 
which at least seventy-five percent (75%) of its gross income is earned, which 
franchises shall either be indeterminate permits or agreements with or 
subject to the jurisdiction of the Tennessee public utility commission, or 
other duly constituted regulatory body, or extend at least five (5) years 
beyond the maturity of the bonds; 

(2) The outstanding full paid capital stock of the corporation is equal to at 
least two-thirds (24) of the total debt secured by mortgage lien on any part or 
all of its property; provided, that in case of a corporation having nonpar 
value shares, the amount of capital that such shares represent is the capital 
as shown by the books of the corporation; 
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(3) The corporation has been in existence for a period of not less than eight 
(8) fiscal years and at no time within the period of eight (8) fiscal years next 
preceding the date of the investment has the corporation failed to pay 
promptly and regularly the matured principal and interest of all its 
indebtedness direct, assumed or guaranteed, but the period of life of the 
corporation, together with the period of life of any predecessor corporation or 
corporations from which a major portion of its property was acquired by 
consolidation, merger or purchase shall be considered together in determin- 
ing the required period; 

(4) For a period of five (5) fiscal years next preceding the investment the 
net earnings of the corporation have averaged per year not less than twice 
the average annual interest charges on its total funded debt applicable to 
that period, and for the last fiscal year preceding the investment its net 
earnings have been not less than twice the interest charges for a full year on 
its total funded debt outstanding at the time of the investment, and for that 
period the gross operating revenues of any such corporation have averaged 
per year not less than one million dollars ($1,000,000), and the corporation 
has for each year either earned an amount available for dividends or paid in 
dividends an amount equal to four percent (4%) upon a sum equivalent to 
two-thirds (24) of its funded debt; 

(5) The bonds must be part of an issue of not less than one million dollars 
($1,000,000) and must be mortgage bonds secured by a first or refunding 
mortgage secured by property owned and operated by the corporation 
issuing or assuming them, or must be underlying mortgage bonds secured by 
property owned and operated by the corporations issuing or assuming them. 
The bonds are to be refunded by a junior mortgage providing for their 
retirement; provided, that the bonds under the junior mortgage comply with 
the requirements of this section and that the underlying mortgage is either 
a closed mortgage or remains open solely for the issue of additional bonds 
which are to be pledged under the junior mortgage. The aggregate principal 
amount of bonds secured by the first or refunding mortgage plus the 
principal amount of all the underlying outstanding bonds shall not exceed 
sixty percent (60%) of the value of the physical property owned as shown by 
the books of the corporation and subject to the lien of the mortgage or 
mortgages securing the total mortgage debt; and provided further, that, if a 
refunding mortgage, it must provide for the retirement on or before the date 
of their maturity of all bonds secured by prior liens on the property; and 

(6) Not more than twenty-five percent (25%) of the assets of any trust 
shall be loaned on or invested in bonds of electric and gas corporations, and 
not more than ten percent (10%) of the assets of any trust shall be invested 
in the bonds of any one such corporation, as authorized by this section. 

(b) In determining the qualifications of any bond under this section where a 
corporation has acquired its property or any substantial part thereof within 
five (5) years immediately preceding the date of the investment by consolida- 
tion or merger, or by the purchase of all or a substantial portion of the property 
of any other corporation or corporations, the gross operating revenues, net 
earnings and interest charges of the several predecessor or constituent 
corporations shall be consolidated and adjusted so as to ascertain whether 
there has been compliance with the requirements of subdivision (a)(4). 
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(c)(1) The gross operating revenues and expenses of a corporation, for the 
purposes of this section, shall be, respectively, the total amount earned from 
the operation of, and the total expense of maintaining and operating all 
property owned and operated by or leased and operated by the corporation, 
as determined by the system of accounts prescribed by the Tennessee public 
utility commission, public utility commission or other similar regulatory 
body having jurisdiction in the matter. The gross operating revenues and 
expenses, as defined in this subdivision (c)(1), of subsidiary companies may 
be included; provided, that all the mortgage bonds and a controlling interest 
in stock or stocks of the subsidiary companies are pledged as part security 
for the mortgage debt of the principal company. 

(2) The net earnings of any corporation, for the purpose of this section, 
shall be the balance obtained by deducting from its gross operating rev- 
enues, its operating and maintenance expenses, taxes other than federal and 
state income taxes, rentals and provision for renewals and retirements of the 
physical assets of the corporation, and by adding to the balance its income 
from securities and miscellaneous sources, but not, however, to exceed 
fifteen percent (15%) of the balance. 


History. Cross-References. 
Acts 1931, ch. 100, § 1(h); C. Supp. 1950, See notes to § 35-3-102. 
§ 9596.1(G); modified; T.C.A. (orig. ed.), § 35- 
509; Acts 1995, ch. 305, § 100; 2017, ch. 94, 
§ 34. 


35-3-110. Telephone corporation bonds. 


(a) Investments may be made in the bonds of any corporation that at the 
time of the investment is incorporated under the laws of the United States or 
any state of the United States, or the District of Columbia, and is authorized 
to engage and is engaging in the business of furnishing telephone service in the 
United States, and provided the corporation is subject to regulation by the 
interstate commerce commission or a regulatory authority, or public utility 
commission or other similar federal or state regulatory body duly established 
by the laws of the United States or the states in which the corporation 
operates, subject to the following conditions: 

(1) The corporation has been in existence for a period of not less than eight 
(8) fiscal years and at no time within that period of eight (8) fiscal years next 
preceding the date of the investment has the corporation failed to pay 
promptly and regularly the matured principal and interest of all its 
indebtedness direct, assumed or guaranteed, but the period of life of the 
corporation, together with the period of life of any predecessor corporation or 
corporations from which a major portion of its property was acquired by 
consolidation, merger or purchase, shall be considered together in determin- 
ing the required period; 

(2) The outstanding full paid capital stock of the corporation is at the time 
of the investment equal to at least two-thirds (2%) of the total debt secured by 
all mortgage liens on any part or all of its property; 

(3) For a period of five (5) fiscal years next preceding the investment, the 
net earnings of the corporation have averaged per year not less than twice 
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the average annual interest charges on its total funded debt applicable to 

that period, and for the last fiscal year preceding the investment, the net 

earnings have been not less than twice the interest charges for a full year on 
its total funded debt outstanding at the time of the investment, and for that 
period, the gross operating revenues of the corporation have averaged per 
year not less than five million dollars ($5,000,000), and the corporation has 
for each of those years either earned an amount available for dividends or 
paid in dividends an amount equal to four percent (4%) upon all of its 
outstanding capital stock; and 

(4) The bonds must be part of an issue of not less than five million dollars 

($5,000,000) and must be secured by a first or refunding mortgage, and the 
ageregate principal amount of bonds secured by the first or refunding 
mortgage, plus the principal amount of all underlying outstanding bonds, 
shall not exceed sixty percent (60%) of the value of the property, real and 
personal, owned absolutely and subject to the lien of the mortgage; provided, 
that, if a refunding mortgage, it must provide for the retirement of all bonds 
secured by prior liens on the property. Not more than thirty-three and 
one-third percent (331%) of the property constituting the specific security 
for the bonds may consist of stock or unsecured obligations of affiliated or 
other telephone companies, or both. 

(b) In determining the qualification of any bond under this section, where a 
corporation has acquired its property or any substantial part of its property 
within five (5) years immediately preceding the date of the investment by 
consolidation or merger or by the purchase of all or a substantial portion of the 
property of any other corporation or corporations, the gross operating rev- 
enues, net earnings and interest charges of the several predecessor or 
constituent corporations shall be consolidated and adjusted so as to ascertain 
whether there has been compliance with the requirements of subdivision 
(a)(3). 

(c) The gross operating revenues and expenses of a corporation, for the 
purpose of this section, shall be respectively the total amount earned from the 
operation of, and the total expense of maintaining and operating, all property 
owned and operated by or leased and operated by the corporation, as deter- 
mined by the system of accounts prescribed by the interstate commerce 
commission or the Tennessee public utility commission, or public utility 
commission, or other similar federal or state regulatory body having jurisdic- 
tion in the matter. 

(d) The net earnings of any corporation, for the purpose of this section, shall 
be the balance obtained by deducting from its gross operating revenues its 
operating and maintenance expenses, provision for depreciation of the physical 
assets of the corporation, taxes other than federal and state income taxes, 
rentals and miscellaneous charges, and by adding to the balance its income 
from securities and miscellaneous sources, but not, however, to exceed fifteen 
percent (15%) of the balance. “Funded debt” means all interest bearing debts 
maturing more than one (1) year from date of issue. 

(e) Not more than twenty-five percent (25%) of the assets of any trust shall 
be loaned on or invested in bonds of telephone corporations, and not more than 
ten percent (10%) of the assets of any trust shall be invested in the bonds of any 
one (1) telephone corporation, as authorized by this section. 
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Cross-References. 
See notes to § 35-3-102. 


History. 

Acts 1931, ch. 100, § 1G); C. Supp. 1950, 
§ 9596.1(H); modified; T.C.A. (orig. ed.), § 35- 
310; Acts 1995, ch. 305, § 101; 2017, ch. 94, 
$135. 


35-3-111. Obligations of certain federal agencies. 


Trustees, guardians and other fiduciaries may also invest in or lend on the 
following obligations issued by the following authorized federal agencies: 

(1) Bonds and/or debentures issued by a federal home loan bank orga- 
nized under the “Federal Home Loan Bank Act” (47 Stat. 725, 12 U.S.C. 
§ 1421 et seq.); 

(2) Stock of federal savings and loan associations organized under the 
“Home Owner’s Loan Act of 1933” (48 Stat. 128, 12 U.S.C. § 1461 et seq.), 
and amendments to that act, and/or building and loan associations, licensed 
to do business in Tennessee, where the stock of the associations is insured by 
the federal savings and loan insurance corporation; 

(3) Notes, bonds, debentures or other obligations issued under title IV of 
the act of congress of the United States entitled “National Housing Act,” 
approved June 27, 1934 (48 Stat. 1246, 12 U.S.C. § 1701 et seq.), and any 
amendments thereto; and 

(4) Mortgages guaranteed or insured under title III of the act of congress 
of the United States, entitled “Servicemen’s Readjustment Act of 1944,” 
approved June 22, 1944 (58 Stat. 284, 38 U.S.C. § 1801 et seq. [repealed]), 
and any amendments thereto. 


History. 

Acts 1935 (E.S.), ch. 36, § 1; 1939, ch. 73, 
pen) 1949.) ch..175,..§-1;..C.,.Supp., 1950, 
§ 9596.1(I); modified; T.C.A. (orig. ed.), § 35- 
311; 


Compiler’s Notes. 
Some of the provisions in (2) may be obsolete. 


Title III of the Servicemen’s Readjustment 
Act of 1944, referred to in subdivision (4), was 
repealed by Act Sept. 2, 1958, P.L. 85-857, 
§ 14(87), 72 Stat. 1273. For present law, see 38 
U.S.C. § 3701 et seq. 


Cross-References. 


See notes to § 35-3-102. 
The federal savings and loan insurance corpo- ; 


ration no longer exists. 


35-3-112. State and federal bond issues — Reports. 


Guardians, executors, administrators and trustees shall also be authorized 
and empowered to invest money and funds in their hands in the bonds of the 
state, of the United States, or obligations issued separately or collectively by or 
for federal land banks, federal intermediate credit banks and banks for 
cooperatives under the act of congress known as the Farm Credit Act of 1971 
(85 Stat. 583, 12 U.S.C. § 2001 et seq.) and amendments to that act, or in 
obligations issued under the Home Owner’s Loan Act of congress (12 U.S.C. 
§ 1461 et seq.), or notes or bonds secured by mortgage or trust deed insured by 
the federal housing administrator, or bonds and/or debentures issued by 
national mortgage associations; also to lend on the security of any such bonds 
to the extent of eighty-five percent (85%) of their face value; and, in either case, 
make report thereof to the court where the guardian, executor, administrator 
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or trustee is qualified, unless another mode of investment is required by will or 
deed of the testator or another person who has established the funds. 


History. 

Acts 1865, ch. 19, § 2; Shan., § 4281; Acts 
1925, ch. 9, § 1; Shan. Supp., § 4281a4; mod. 
Code 1932, § 8497; Acts 1935, ch. 136, § 1; 


1935; ch: 187,)$ 491937,:ch; 75; $01;-C. Sapp: 
1950, § 8497; Acts 1976, ch. 585, § 2; T.C.A. 
(orig. ed.), § 35-312. 


NOTES TO DECISIONS 


Analysis 


. Application of Section. 
. Provisions not Mandatory. 
. Rule of Prudent Investment. 


m CON 


. Application of Section. 

This section by its own terms does not apply 
to the clerk and master of the chancery court. 
Steinberg v. Cox, 24 Tenn. App. 340, 144 S.W.2d 
12, 1939 Tenn. App. LEXIS 16 (Tenn. Ct. App. 
1939). 


2. Provisions not Mandatory. 

This section is not mandatory, but is intended 
to authorize by specific reference thereto the 
investment of the trust funds in certain prop- 


erty or securities listed or named, and is there- 
fore permissive. Falls v. Carruthers, 20 Tenn. 
App. 681, 103 S.W.2d 605, 1936 Tenn. App. 
LEXIS 59 (Tenn. Ct. App. 1936). 


3. Rule of Prudent Investment. 

Losses suffered by the trust corpus due to bad 
investments cannot be recovered from the 
trustee personally if he acted in good faith and 
as a prudent businessman would in the conduct 
of his own affairs even though the investments 
are other than permitted by statute since the 
statutory authorizations are permissive only. 
Falls v. Carruthers, 20 Tenn. App. 681, 103 
S.W.2d 605, 1936 Tenn. App. LEXIS 59 (Tenn. 
Ct. App. 1936). 


35-3-113. Life, endowment or annuity contracts of life insurance com- 
panies. 


(a) Executors, trustees and guardians are authorized, with the approval of 
a probate court or other court of competent jurisdiction, to invest out of income 
or principal of funds in their custody, in single or annual premium life, 
endowment or annuity contracts of legal reserve life insurance companies duly 
licensed and qualified to transact business within the state. 

(b) Such contracts may be issued on the life or lives of any beneficiary, cestui 
que trust or ward, who may have a vested or contingent interest in the estate, 
or on the life or lives of any parent, trustor or other person in whom any 
beneficiary, cestui que trust or ward may have an insurable interest, and shall 
such be so drawn that the legal title of the policy or contract shall be in and the 
proceeds or avails of the proceeds payable to and in the control of the fiduciary 
making the investment, and may be retained and shall be subject to transfer, 
assignment and conveyance by the fiduciary as other personal property held in 
the account. 


History. Law Reviews. 


Acts 1939, ch. 133, §§ 1-3; 1945, ch. 150, § 1; 
mod. C. Supp. 1950, § 9596.2; T.C.A. (orig. ed.), 
§ 35-313; Acts 2010, ch. 725, § 22. 


Some Aspects of Estate Planning in Tennes- 
see (Alec Brock Stevenson), 2 Vand. L. Rev. 265 
(1949). 


35-3-114. Certificates of deposit and savings accounts. 


All trustees and guardians in this state, unless prohibited, or another mode 
of investment is prescribed, by the will or deed of the testator or other person 
establishing the trust, may invest trust funds in their hands, in addition to the 
investments heretofore authorized, in certificates of deposit of, and savings 
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accounts in, any national or state bank in the United States, including itself if 
such trustee or guardian is a national or state bank in the United States 
otherwise qualified, whose deposits are insured by the federal deposit insur- 
ance corporation, at the prevailing rate of interest of such certificates or 
savings accounts. No trustee or guardian shall invest in such certificates of 
deposit of, or savings accounts in any one (1) bank, an amount from any one (1) 
fund in the trustee’s or guardian’s care in excess of such amount as is fully 
insured as a deposit in the bank by the federal deposit insurance corporation, 
unless the investment is first approved by a court of competent jurisdiction. 


History. 331, § 1; T.C.A. (orig. ed.), § 35-314; Acts 1989, 
Peta 1969, chy 1/02 $1 Co Supp: 1950," ache28s, §) 1. 
§ 9596.3 (Williams, § 9596.7); Acts 1975, ch. 


35-3-115. Public housing authority obligations. 


Notwithstanding any restrictions on investments contained in any laws of 
this state, the state and all public officers, municipal corporations, political 
subdivisions, and public bodies, all banks, bankers, trust companies, savings 
banks and institutions, building and loan associations, savings and loan 
associations, investment companies, and other persons carrying on a banking 
business, all insurance companies, insurance associations and other persons 
carrying on an insurance business, and all executors, administrators, guard- 
ians, trustees and other fiduciaries may legally invest any sinking funds, 
moneys or other funds belonging to them or within their control in any bonds 
or other obligations issued by a housing authority pursuant to the Housing 
Authorities Law, compiled in title 13, chapter 20, and any amendments to that 
law, or issued pursuant to the Memphis Housing Authority Law, chapter 615 
of the Private Acts of 1935, as amended by chapter 900 of the Private Acts of 
1937, and any amendments to that law, or issued by any public housing 
authority or agency in the United States, when the bonds or other obligations 
are secured by a pledge of annual contributions to be paid by the United States 
government or any agency of the United States government. The bonds and 
other obligations shall be authorized security for all public deposits, it being 
the purpose of this section to authorize any persons, firms, corporations, 
associations, political subdivisions, bodies and officers, public or private, to use 
any funds owned or controlled by them, including, but not limited to, sinking, 
insurance, investment, retirement, compensation, pension and trust funds, 
and funds held on deposit, for the purchase of any such bonds or other 
obligations; provided, that nothing contained in this section shall be construed 
as relieving any person, firm or corporation from any duty of exercising 
reasonable care in selecting securities. 


History. § 9596.4 (Williams, § 9596.8); T.C.A. (orig. 
Acts 1939, ch. 155, § 1; C. Supp. 1950, ed.), § 35-315. 


35-3-116. Courts empowered to authorize retention of original invest- 
ments. 


(a) Any guardian, personal representative, trustee or other fiduciary may 
make, in the county in which appointed, application to the chancery court, or 
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to any other court therein having concurrent jurisdiction, for permission to 
retain and hold in unchanged form any security or investment originally 
forming a part of the estate, and the court shall have the authority and power 
to authorize the guardian, personal representative, trustee or other fiduciary, 
to retain and hold in unchanged form any security or investment originally 
forming a part of the estate, upon it being made to appear to the court that 
retention of the security or investment is to the manifest interest of the estate. 
The authority to retain securities or investments, when granted to the 
fiduciary by the instrument under which the fiduciary is acting, is not affected 
by the foregoing provisions. 

(b) The application in every such case shall be made by bill or petition, and 
the beneficiaries be made the defendants and served with process, and the 
cause shall be conducted and heard in the same manner as other suits in 
chancery. 

(c) A guardian ad litem shall be appointed for all defendants under disabil- 
ity, and the decree of the court authorizing the retention of the securities or 
investments shall set out fully the reasons and object moving the court in 
granting to the fiduciary the authority so to do. 

(d) It is not intended to impose upon a fiduciary any duty or obligation in 
addition to those arising under previously existing law, nor is it intended to 
change, modify or alter any investment statute of the state, except insofar as 
variations from those statutes may be made through proceedings authorized 
by this section. 


History. | Law Reviews. 
Acts 1945, ch. 53, §§ 1-4; mod. C. Supp. 1950, Wills and Fiduciary Powers (Robert L. 


8§ 9596.5-9596.7 (Willams, 8§ 9596.9- McMurray), 31 Tenn. L. Rev. 191 (1964). 
9596.11); T.C.A. (orig. ed.), §§ 35-316 — 35- 
318. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 740. 


35-3-117. Investment in securities of management investment com- 
pany or investment trust by bank or trust company — 
Fiduciary liability — Abuse of fiduciary discretion. 


(a) Notwithstanding any other law, a bank or trust company, to the extent it 
acts at the direction of another person authorized to direct investment of funds 
held by the bank or trust company, or to the extent that it exercises investment 
discretion as a fiduciary, custodian, managing agent, or otherwise with respect 
to the investment and reinvestment of assets that it maintains in its trust 
department, may invest and reinvest the assets, subject to the standard 
contained in this section, in the securities of any open-end or closed-end 
management investment company or investment trust registered under the 
Investment Company Act of 1940 (15 U.S.C. §§ 80a-1 — 80a-64). The fact that 
the bank or trust company, or any affiliate of the bank or trust company, is 
providing services to the investment company or trust as investment advisor, 
sponsor, distributor, custodian, transfer agent, registrar or otherwise, and 
receiving reasonable remuneration for the services, does not preclude the bank 
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or trust company from investing in the securities of the investment company or 
trust. 

(b) In the absence of express provisions to the contrary in the governing 
instrument, a fiduciary will not be liable to the beneficiaries or to the trust with 
respect to a decision regarding the allocation and nature of investments of 
trust assets unless the court determines that the decision was an abuse of the 
fiduciary’s discretion. A court shall not determine that a fiduciary abused its 
discretion merely because the court would not have exercised the discretion in 
the same manner. 

(c) Ifa court determines that a fiduciary has abused its discretion regarding 
the allocation and nature of investments of trust assets, the remedy is to 
restore the income and remainder beneficiaries to the positions they would 
have occupied if the fiduciary had not abused its discretion, according to the 
following rules: 

(1) To the extent that the abuse of discretion has resulted in no distribu- 
tion to a beneficiary or a distribution that is too small, the court shall require 
a distribution from the trust to the beneficiary in an amount that the court 
determines will restore the beneficiary, in whole or in part, to the beneficia- 
rys appropriate position, taking into account all prior distributions to the 
beneficiary; 

(2) To the extent that the abuse of discretion has resulted in a distribution 
to a beneficiary that is too large, the court shall restore the beneficiaries, the 
trust, or both, in whole or in part, to their appropriate positions, taking into 
account all prior distributions, by requiring the fiduciary to withhold an 
amount from one (1) or more future distributions to the beneficiary who 
received the distribution that was too large or requiring that beneficiary to 
return some or all of the distribution to the trust; 

(3) To the extent that the court is unable, after applying subdivisions 
(c)(1) and (2), to restore the beneficiaries, the trust, or both, to the position 
they would have occupied if the fiduciary had not abused its discretion, the 
court may require the fiduciary to pay an appropriate amount from its own 
funds to one (1) or more of the beneficiaries or the trust or both. 

(d) Upon a petition by the fiduciary, the court having jurisdiction over the 
trust or agency account shall determine whether a proposed plan of investment 
by the fiduciary will result in an abuse of the fiduciary’s discretion. If the 
position describes the proposed plan of investment and contains sufficient 
information to inform the beneficiaries of the reasons for the proposal, the facts 
upon which the fiduciary relies, and an explanation of how the income and 
remainder beneficiaries will be affected by the proposed plan of investment, a 
beneficiary who challenges the proposed plan of investment has the burden of 
establishing that it will result in an abuse of discretion. 


History. 288, § 2; 1991, ch. 386, § 1; 2001, ch. 57, §§ 1, 
Acts 1951, ch. 125, §§ 1-6 (Williams, 2; 2002, ch. 696, § 15. 

§§ 9596.12-9596.17); Acts 1968, ch. 518, § 1; 

1971, ch. 61, § 1; 1974, ch. 634, § 1; T.C.A, Textbooks. 

(orig. ed.), §§ 35-319 — 35-324; Acts 1989, ch. Pritchard on Wills and Administration of 
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Estates (5th ed., Phillips and Robinson), Where There’s a Will: “Total return trusts” 
§ 1018. come to Tennessee (Dan W. Holbrook), 37 No. 


Law Reviews. 12 Tenn, Bl. 384200)), 


Selection and Removal of Fiduciaries (Robert 
L. McMurray), 26 No. 3 Tenn. B.J. 22 (1990). 


35-3-118. Stocks or bonds held by fiduciary in nominee’s name. 


(a) Trustees, guardians and other fiduciaries owning stocks or registered 
bonds may hold them in the name of a nominee without mention of the 
fiduciary relationship in the stock certificates, stock registration books, or 
registered bond or bond registry; provided, that: 

(1) The records and all reports and accounts rendered by the fiduciary 
clearly show the ownership of the stock or bond by the fiduciary, and the 
facts regarding its holding; and 

(2) The nominee deposits with the fiduciary a signed statement showing 
the fiduciary ownership, either endorses the stock certificate or registered 
bond in blank, or signs a transfer power in blank, and attach it to the 
certificate or bond, and does not have possession of or access to the stock 
certificate or bond, except under the immediate supervision of the fiduciary. 
(b) The fiduciary shall be personally liable for any loss resulting from any 

act of the nominee in connection with the securities so held. 

(c) This section shall apply to all such fiduciary relationships. 


History. Estates (5th ed., Phillips and Robinson), 
Acts 1953, ch. 165, §§ 1, 3 (Williams, § 1018. 
§ 9596.8b); 1957, ch. 49, § 1; T.C.A. (orig. ed.), 


§ 35-325. Law Reviews. 
Wills, Estates and Trusts (William J. Bowe), 
Textbooks. 6 Vand. L. Rev. 1126 (1953). 


Pritchard on Wills and Administration of 


35-3-119. Tennessee Valley authority obligations. 


Notwithstanding any restrictions on investments contained in any laws of 
this state, the state and all public officers, municipal corporations, political 
subdivisions, and public bodies, all banks, bankers, trust companies, savings 
banks and institutions, building and loan associations, savings and loan 
associations, investment companies, and other persons carrying on a banking 
business, all insurance companies, insurance associations and other persons 
carrying on an insurance business, and all executors, administrators, guard- 
ians, trustees and other fiduciaries may legally invest any sinking funds, 
moneys or other funds belonging to them or within their control in any bonds 
or other obligations issued by the Tennessee Valley authority pursuant to the 
Tennessee Valley Authority Act of 1933 (16 U.S.C. § 831), and any amendment 
to that act, and the bonds and other obligations shall be authorized security for 
all public deposits, it being the purpose of this section to authorize any persons, 
firms, corporations, associations, political subdivisions, bodies and officers, 
public or private, to use any funds owned or controlled by them, including, but 
not limited to, sinking, insurance, investment, retirement, compensation, 
pension and trust funds, and funds held on deposit, for the purchase of any 
such bonds or other obligations. Nothing contained in this section shall be 
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construed as relieving any person, firm or corporation from any duty of 
exercising reasonable care in selecting securities. 


History. dant in Tennessee (Charles H. Miller), 31 Tenn. 
Acts 1961, ch. 128, § 1; T.C.A., § 35-326. L. Rev. 300 (1964). 


Law Reviews. 
The Right to Counsel for the Indigent Defen- 


35-3-120. Federally guaranteed loans and investments. 


(a) Banks, trust companies, insurance companies, building and loan asso- 
ciations, credit unions, trustees and others acting in a fiduciary capacity, trust 
funds, pension and profit-sharing funds, real estate investment trusts, and 
other financial institutions, originating mortgagee institutions, and other 
institutions approved as mortgagees and otherwise meeting the requirements 
of the federal housing administration or veterans administration to act as 
mortgagees under the programs of these agencies may: 

(1) Make loans and advances of credit and purchases of obligations 
representing loans and advances of credit that are eligible for credit 
insurance by the federal housing commissioner, and may obtain that 
insurance; 

(2) Make loans secured by real property or leasehold, that the federal 
housing commissioner insures or makes a commitment to insure, and may 
obtain that insurance; 

(3) Invest their funds, eligible for investment, in notes or bonds secured 
by mortgage or trust deed insured by the federal housing commissioner, and 
in debentures issued by the federal housing commissioner, and also in 
securities issued by the Federal National Mortgage Association; and 

(4) Make any loans and advances of credit and purchases of obligations 
representing loans and advances of credit that are eligible to be guaranteed 
or insured in whole or in part by the veterans administration or adminis- 
trator of veterans affairs, or secured by real property or leasehold as the 
administrator of veterans affairs makes a commitment to guarantee or 
insure. 

(b) No law of this state, requiring security upon which loans or investments 
may be made, or prescribing the nature, amount or form of the security, or 
prescribing or limiting interest rates upon loans or investments, or limiting 
investments of capital or deposits, or prescribing or limiting the period for 
which loans or investments may be made, shall apply to loans or investments 
made pursuant to this section. 


History. 
Acts 1961, ch. 48, §§ 1, 2; T.C.A., §§ 35-327, 
35-328. 


35-3-121. Investments in securities by banks or trust companies. 


Unless the governing instrument, court order, or a statute specifically 
directs otherwise, a bank or trust company serving as trustee, guardian, agent, 
or in any other fiduciary capacity may invest in any security authorized by this 
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chapter even if that fiduciary or an affiliate of that fiduciary, as defined in 
[former] § 35-3-117(d) [repealed], participates or has participated as a member 
of a syndicate underwriting the security, if: 
(1) The fiduciary does not purchase the security from itself or its affiliate; 
and 
(2) The fiduciary does not purchase the security from another syndicate 
member or an affiliate, pursuant to an implied or express agreement 
between the fiduciary or its affiliate and a selling member or its affiliate, to 
purchase all or part of each other’s underwriting commitments. 


History. Law Reviews. 
Acts 1983, ch. 60, § 1; T.C.A., § 35-329. Selected Tennessee Legislation of 1983 (N. L. 
Compilers. Notes Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
? L. Rev. 785 (1988). 


Former § 35-3-117(d), referred to in this sec- 
tion, was repealed by Acts 2002, ch. 696, § 15, 
effective July 1, 2002. 


35-3-122. Liability of fiduciaries for losses. 


Whenever an instrument under which a fiduciary is acting reserves to the 
settlor or vests an advisory or investment committee or in any other person or 
persons including one (1) or more other fiduciaries, to the exclusion of the 
fiduciary or to the exclusion of one (1) or more of several fiduciaries, authority 
to direct the making or retention of any investment, or to perform any other act 
in the management or administration of the fiduciary account, the excluded 
fiduciary or fiduciaries shall not be liable, either individually or as a fiduciary, 
for any loss resulting from the making or retention of any investment or other 
act pursuant to that direction. 


History. 
Acts 1987, ch. 89, § 2. 


35-3-123. Trustee liability — Action upon written directions. 


(a) Atrustee of a revocable, irrevocable or testamentary trust is not liable to 
any beneficiary for any act performed or omitted pursuant to written directions 
from the person holding the power to revoke, terminate or amend the trust. 

(b) A trustee of a revocable, irrevocable or testamentary trust is not liable 
for any investment action performed or omitted pursuant to written directions 
from the person to whom the power to direct the investment or management of 
the account is delegated by the trustor. 


History. 
Acts 1989, ch. 288, § 3. 


35-3-124. Investment in tuition units. 


Notwithstanding any other law to the contrary, trustees and others acting in 
a fiduciary capacity, including governmental agencies such as court clerks, 
may invest funds held in trust for a minor through the purchase of tuition 
units on behalf of the minor under the Tennessee College Savings Trust Act, 
compiled in title 49, chapter 7, part 8. 
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History. 
Acts 1997, ch. 64, § 1; 2017, ch. 400, § 2. 
CHAPTER 4 
UNIFORM COMMON TRUST FUND ACT 
Section 


35-4-101. Short title. 

35-4-102. Bank or trust company establishing common trust funds — Investing in trust funds. 
35-4-103. Accounting for trust funds — Chancery court approval. 

35-4-104. Uniformity of construction and interpretation. 

35-4-105. Fiduciary relationships to which chapter applicable. 


35-4-101. Short title. 


This chapter shall be known and may be cited as the “Uniform Common 
Trust Fund Act.” 


History. Law Reviews. 
Acts 1953, ch. 148, § 4 (Williams, § 9596.35); Wills and Fiduciary Powers (Robert L. 
T.C.A. (orig. ed.), § 35-401. McMurray), 31 Tenn. L. Rev. 191 (1964). 


35-4-102. Bank or trust company establishing common trust funds — 
Investing in trust funds. 


Any bank or trust company qualified to act as fiduciary in this state may 
establish common trust funds for the purpose of furnishing investments to 
itself as fiduciary, or to itself and others as cofiduciaries, or to another bank or 
trust company which may, as such fiduciary or cofiduciary, invest funds that it 
lawfully holds for investment in interests in the common trust funds, if this 
investment is not prohibited by the instrument, judgment, decree or order 
creating the fiduciary relationship, and if, in the case of cofiduciaries, the bank 
or trust company procures the consent of its cofiduciaries to the investment. 


History. 
Acts 1953, ch. 148, § 1 (Williams, § 9596.32); 
1973, ch. 378, § 1; T.C.A. (orig. ed.), § 35-402. 


35-4-103. Accounting for trust funds — Chancery court approval. 


(a) Unless ordered by a court of competent jurisdiction, the bank or trust 
company operating the common trust funds is not required to render a court 
accounting with regard to the funds, but it may, by application to the chancery 
court, secure approval of such an accounting on such conditions as the court 
may establish. 

(b) When an accounting of a common trust fund is presented to a court for 
approval, the court shall assign a date and place for hearing and order notice 
thereof by: 

(1) Publication once a week for three (3) weeks, the first publication to be 

not less than twenty (20) days prior to the date of hearing, of a notice in a 

newspaper having a circulation in the county in which the bank or trust 

company or branch thereof operating the common trust fund is located; 
(2) Mailing not less than fourteen (14) days prior to the date of the 
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hearing a copy of the notice to all beneficiaries of the trusts participating in 
the common trust fund whose names are known to the bank or trust 
company from the records kept by it in the regular course of business in the 


administration of the trusts, directed to them at the addresses shown by 


those records; and 


(3) 


History. 
Acts 19538, ch. 148, § 2 (Williams, § 9596.33); 


Such further notice if any as the court may order. 


Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 


T.C.A. (orig. ed.), § 35-408. 


Law Reviews. 
The Tennessee Court System — Chancery 


35-4-104. Uniformity of construction and interpretation. 


This chapter shall be so interpreted and construed as to effectuate its 
general purpose to make uniform the law of those states that enact it. 


History. 


Acts 1953, ch. 148, § 3 (Williams § 9596.34); 
T.C.A. (orig. ed.), § 35-404. 


35-4-105. Fiduciary relationships to which chapter applicable. 


This chapter applies to fiduciary relationships in existence on April 8, 1958, 
or established after that date. 


History. 


Acts 19538, ch. 148, § 7; T.C.A. (orig. ed.), 


§ 35-405. 


Section 


35-5-101. 
35-5-102. 
35-5-103. 
35-5-104. 
35-5-105. 
35-5-106. 
35-5-107. 
35-5-108. 
35-5-109. 
35-5-110. 
35-5-111. 
35-5-112. 


35-5-113. 
35-5-114. 
35-5-115. 
35-5-116. 
35-5-117. 


35-5-118. 


CHAPTER 5 
JUDICIAL OR TRUST SALES 


Twenty days’ notice by publication. 

Notice in newspaper not required. 

Posting written notices. 

Contents of advertisement or notice — Contents of deed memorializing sale. 

Notice in writing if printer refuses. 

Sale without advertisement is not void. 

Effect of noncompliance with chapter. 

Plan of division of land — Sale of portion of land. 

Published ending time and published start time for auctions. 

Bidding on land sales may be reopened by clerks — Court’s power not abridged. 

State may bid at execution or judicial sales. 

Auctioneer services and fee — Manner and method of sale of real property at discretion 
of court. 

Auction sales in divorce proceedings. 

Trustee’s attendance at foreclosure — Successor trustee. 

Discovery proceedings for nonresidents. 

Trustee as necessary party. 

Deficiency judgment sufficient to fully satisfy indebtedness on real property after 
trustee’s or foreclosure sale. 

Applicability of §§ 35-5-101(e), 35-5-104(a)(4) and (5), and 35-5-104(b). 
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35-5-101. Twenty days’ notice by publication. 


(a) In any sale of land to foreclose a deed of trust, mortgage or other lien 
securing the payment of money or other thing of value or under judicial orders 
or process, advertisement of the sale shall be made at least three (3) different 
times in some newspaper published in the county where the sale is to be made. 

(b) The first publication shall be at least twenty (20) days previous to the 
sale. 

(c) This section shall not apply where the amount of indebtedness for the 
payment of which the property being sold does not amount to more than two 
hundred dollars ($200), in which event the owner of the property may order 
that advertisement be made by written notices posted as provided in § 35-5- 
103, instead of by notices published in a newspaper. 

(d) Nothing in this section shall be construed as applying to any notice 
published in accordance with any contract entered into heretofore, and 
expressed in a mortgage, deed of trust or other legal instruments. 

(e) In any sale of land to foreclose a deed of trust, mortgage, or other lien 
securing the payment of money or other thing of value or under judicial orders 
of process, the trustee or other party that sells the property shall send to the 
debtor and any co-debtor a copy of the notice required in § 35-5-104. The notice 
shall be sent on or before the first date of publication provided in subsection (b) 
by registered or certified mail, return receipt requested. The notice shall be 
sent to the following: 

(1) If to the debtor, addressed to the debtor at: 
(A) The mailing address of the property, if any; and 
(B) The last known mailing address of the debtor or any other mailing 
address of the debtor specifically designated for purposes of receiving 
notices provided at least thirty (80) days prior to the first publication date 
in written correspondence or written notice in accordance with the loan 
agreement from the debtor to the creditor, but only if the last known 
mailing address of the debtor or other mailing address designated by the 
debtor is different from the mailing address of the property; and 
(2) If to a co-debtor, addressed to the co-debtor at the last known mailing 
address of the co-debtor or any other mailing address of the co-debtor 
specifically designated for purposes of receiving notices provided at least 
thirty (30) days prior to the first publication date in written correspondence 
or written notice in accordance with the loan agreement from the co-debtor 
to the creditor, but only if the last known mailing address of the co-debtor or 
other mailing address designated by the co-debtor is both different from the 
mailing address of the property and different from the mailing address of the 

debtor determined as provided in subdivision (e)(1)(B). 

(f) Unless postponement or adjournment is contractually prohibited, any 
sale hereunder may be adjourned and rescheduled one (1) or more times 
without additional newspaper publication, upon compliance with the following 
provisions: | 

(1) The sale must be held within one (1) year of the originally scheduled 
date; 

(2) Each postponement or adjournment must be to a specified date and 
time, and must be announced at the date, time and location of each 


35-5-101 


scheduled sale date; 
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(3) If the postponement or adjournment is for more than thirty (30) days, 
notice of the new date, time, and location must be mailed no less than (10) 
calendar days prior to the sale date via regular mail to the debtor and 


co-debtor; and 


(4) Notice of the right to postpone or adjourn without additional newspa- 
per publication shall not be required to be published in any newspaper 


publication. 


History. 

Code 1858, § 2145 (deriv. Acts 1855-1856, ch. 
83, § 1); Acts 1859-1860, ch. 60; Shan., § 3838; 
mod. Code 19832, § 7793; Acts 1943, ch. 123, 
§ 1; mod. C. Supp. 1950, § 7793; Acts 1957, ch. 
41, § 1; T.C.A. (orig. ed.), § 35-501; Acts 2006, 
ch. 801, § 10; 2008, ch. 743, § 1; 2011, ch. 505, 


§ 2. 


Compiler’s Notes. 

Acts 2006, ch. 801, § 1 provided that the act 
shall be known and may be cited as the “Ten- 
nessee Home Loan Protection Act of 2006.” 


Cross-References. 

Advertising sales of land by execution, § 26- 
5-101. 

Application to enjoin sale, title 29, ch. 23, 
part 2. 

Certified mail in lieu of registered mail, § 1- 
3-111. 

Court officer purchasing property 
through court, § 39-16-405. 

Officer purchasing at own sale, misdemeanor, 
§ 39-16-405. 

Power of court to sell land, § 16-1-107. 

Registration of decree, § 16-1-109. 

Sales on execution, §§ 26-5-101 — 26-5-114. 

Sheriffs duty to advertise, § 8-8-201. 


sold 


Vesting of title by decree, § 16-1-108. 
Warranty of title and covenant of seizin, 
§ 16-1-110. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 282. 

Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 895. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Judicial Sales, §§ 8, 13; 19 Tenn. Juris., Mort- 
gages and Deeds of Trust, § 52. 


Law Reviews. 

Simple Real Estate Foreclosures Made Com- 
plex: The Byzantine Tennessee Process (John 
A. Walker, Jr.), 62 Tenn. L. Rev. 231 (1995). 

Tennessee and the Installment Land Con- 
tract: A Viable Alternative to the Deed of Trust, 
21 Mem. St. U.L. Rev. 551 (1991). 


Attorney General Opinions. 

Minimum requirements for publication and 
notice to be given to the owner of real property 
during a foreclosure, OAG 05-095, 2005 Tenn. 
AG LEXIS 97 (6/14/05). 

The provisions of T.C.A. § 35-5-501 do not 
apply to delinquent tax sales, OAG 07-135, 
2007 Tenn. AG LEXIS 135 (9/12/07). 


NOTES TO DECISIONS 


Analysis 


1. Construction and Interpretation. 

2. —Conduct of Sale. 

3. Sufficiency of Publication. 

4. —Provisions of Trust Deed — Effect. 

5. —Statutory Provisions — Effect. 

6. Delegation of Trustee’s Authority. 

7. Foreclosure. 

8. —Sales under Mortgage. 

9. —Contingent Remainder Interest. 

10. —Several Creditors — Demand by One or 
More. 

11. —Foreclosure on Trustee’s Own Motion. 

12. —Place of Sale. 


1. Construction and Interpretation. 


2. —Conduct of Sale. 

This section does not apply where trustee 
sells land without following defendant’s plan, 
since section does not apply to conduct of sale, 


but only as to statutory method of advertising 
sale. Doty v. Federal Land Bank, 169 Tenn. 496, 
89 S.W.2d 337, 19385 Tenn. LEXIS 75 (1936), 
rehearing denied, 169 Tenn. 496, 90 S.W.2d 527 
(1936). 


3. Sufficiency of Publication. 

Three successive weekly publications of the 
advertisement of the sale of land is a compli- 
ance with the statute, though there may be 
more publications. Allen v. Kerr, 81 Tenn. 256, 
1884 Tenn. LEXIS 34 (1884). 


4, —Provisions of Trust Deed — Effect. 

Under provision of a trust deed for public sale 
after “advertising three weeks,” publication of 
the sale for three weeks is sufficient. Potts v. 
Coffman, 146 Tenn. 282, 240 S.W. 783, 1922 
Tenn. LEXIS 2 (1922). 

Assignee was entitled to summary judgment 
granting it possession of property because un- 
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der T.C.A. § 24-5-101, the recitations in the 
deed of trust provided prima facie evidence that 
the sale was properly advertised in the news- 
paper as required by T.C.A. § 35-5-101; thus, 
the assignee shifted the burden to the borrower 
to come forward with evidence that the sale 
was not properly advertised, but the borrower 
did not. CitiMortgage, Inc. v. Drake, 410 S.W.3d 
797, 2013 Tenn. App. LEXIS 116 (Tenn. Ct. App. 
Feb. 21, 2013), appeal denied, — S.W.3d —, 
2013 Tenn. LEXIS 663 (Tenn. Aug. 14, 2013). 


5. —Statutory Provisions — Effect. 

The foreclosure of a trust deed was properly 
set aside where the trust deed did not contain 
any provisions relative to advertisement in 
foreclosure proceedings and the statutory pro- 
visions of this section were not followed. Clack 
v. Standefer, 24 Tenn. App. 556, 147 S.W.2d 764, 
1940 Tenn. App. LEXIS 63 (Tenn. Ct. App. 
1940). 

Because a newspaper was a paper of general 
circulation, the circulation of that newspaper in 
the county where a foreclosure was held bear- 
ing a notice of the foreclosure complied with the 
requirement in T.C.A. § 35-5-101(a) that the 
notice of the sale be made known in that county 
by publication. Thacker v. Shapiro & Kirsch, 
LLP, 354 S.W.3d 733, 2011 Tenn. App. LEXIS 
326 (Tenn. Ct. App. June 20, 2011), appeal 
denied, Thacker v. Shapiro & Kirsch, LLP, — 
S.W.3d —, 2011 Tenn. LEXIS 1038 (Tenn. Oct. 
18, 2011). 

Pre-petition, a Chapter 13 debtor received 
30-days notice as required by the Fair Debt 
Collection Practices Act, advising her that she 
had 30 days from date of letter to dispute debt. 
Notice of foreclosure was sufficient under Ten- 
nessee law, as she was notified by letter and 
told when and where advertisement of trustee’s 
sale pertaining to her residence would appear, 
and publication was made in county where 
property was located. In re Comer, — B.R. — 
2014 Bankr. LEXIS 907 (Bankr. E.D. Tenn. 
Mar. 7, 2014). 


6. Delegation of Trustee’s Authority. 

Authority may not be delegated to a con- 
stable to select the time and place of sale and 
make the sale without the supervision of the 
mortgagee or trustee. Such ignores protection 
of interests of the mortgagor. This does not 
mean that a trustee may not appoint an agent 
to make sale. Green v. Stevenson, 54 S.W. 1011, 
1899 Tenn. Ch. App. LEXIS 138 (1899). 


7. Foreclosure. 

Because 15 U.S.C. § 1692f(6)(A) prohibited 
taking or threatening to take any nonjudicial 
action to effect dispossession or disablement of 
property, and foreclosure in some states was 
carried out in through “nonjudicial action,” the 
result of which was to “effect dispossession” of 
the secured property—including pursuant to 
Mich. Comp. Laws Serv. § 600.3204 and T.C.A. 
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§ 35-5-101—the example’s presence within a 
provision that prohibited unfair means to “col- 
lect or attempt to collect any debt” suggested 
that mortgage foreclosure was a “means” to 
collect a debt. Glazer v. Chase Home Fin. LLC, 
704 F.3d 453, 2013 FED App. 0016P, 2013 U.S. 
App. LEXIS 845 (6th Cir. Jan. 14, 2013). 

Trial court correctly determined that a bor- 
rowers counterclaim, which challenged the 
constitutionality of the private foreclosure pro- 
cess, did not state a prima facie constitutional 
violation because the borrower was free to 
assert wrongful foreclosure as a defense to the 
unlawful detainer action and raise her consti- 
tutional issues in circuit court. CitiMortgage, 
Inc. v. Drake, 410 S.W.3d 797, 2013 Tenn. App. 
LEXIS 116 (Tenn. Ct. App. Feb. 21, 2013), 
appeal denied, — $.W.3d —, 2013 Tenn. LEXIS 
663 (Tenn. Aug. 14, 2013). 


8. —Sales under Mortgage. 

Foreclosure sale under mortgage, decreed by 
chancery, will be directed to be advertised as 
sales under executions. Humes v. Heirs of 
Shelly, 1 Tenn. 79, 1804 Tenn. LEXIS 27 (1804); 
Hord v. James, 1 Tenn. 201, 1805 Tenn. LEXIS 
37 (1805). 

It is assumed that the rule in Tennessee is 
that a strict foreclosure is valid only if fully 
supported by every specified condition, when 
there is no provision for personal service and no 
redemption is permitted. Higbee v. Chadwick, 
220 F. 873, 1915 U.S. App. LEXIS 2538 (6th Cir. 
Tenn. 1915). 

Homeowner did not state a claim for failure 
to receive notice of the foreclosure sale because 
there was no requirement under the deed of 
trust that she receive notice of the foreclosure; 
there is no statutory requirement that the 
notice be received by the debtor. Davis v. Wells 
Fargo Home Mortg., — S.W.3d —, 2018 Tenn. 
App. LEXIS 163 (Tenn. Ct. App. Mar. 29, 2018). 


9. —Contingent Remainder Interest. 

A contingent remainder interest is not sub- 
ject to execution and sale by a judgment credi- 
tor. Harris v. Bittikofer, 562 S.W.2d 815, 1978 
Tenn. LEXIS 593 (Tenn. 1978). 


10. —Several Creditors — Demand by One 
or More. 

Generally speaking, any one of two or more 
creditors secured.can demand foreclosure of the 
lien of a trust deed which secures several sepa- 
rate obligations. Foster v. Harle, 166 Tenn. 576, 
64 S.W.2d 21, 1933 Tenn. LEXIS 120 (1933). 


11. —Foreclosure on Trustee’s Own Mo- 
tion. 

A trustee, under a trust deed providing that 
on default he shall proceed to sell, may do so on 
his own motion, in the absence of a stipulation 
for creditor's demand. Foster v. Harle, 166 
Tenn. 576, 64 S.W.2d 21, 1933 Tenn. LEXIS 120 
(1933). 
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12. —Place of Sale. 

Where through mistake combination deed 
and trust deed provided for sale in county other 
than where the land lay and foreclosure sale in 
front of locked doors of courthouse in such 
county resulted in $60,000 worth of land being 
sold for $32,000, evidence supported action of 
chancellor in setting aside sale as unfair and 
inequitable. Pugh v. Richmond, 58 Tenn. App. 
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62, 425 S.W.2d 789, 1967 Tenn. App. LEXIS 210 
(Tenn. Ct. App. 1967). 

Foreclosure sale under trust deed would not 
be illegal because it was conducted in county 
other than where the land lay if the parties so 
contracted. Pugh v. Richmond, 58 Tenn. App. 
62, 425 S.W.2d 789, 1967 Tenn. App. LEXIS 210 
(Tenn. Ct. App. 1967). 


35-5-102. Notice in newspaper not required. 


If no newspaper is published in the county in which the land is to be sold, the 
advertisement in a newspaper is dispensed with, unless ordered by court. 


History. 

Code 1858, § 2147 (deriv. Acts 1855-1856, ch. 
83, § 2); Shan., § 3840; Code 1932, § 7795; 
T.C.A. (orig. ed.), § 35-502. 


35-5-103. Posting written notices. 


Law Reviews. 
Power of Sale Foreclosure in Tennessee, 8 
Mem. St. U.L. Rev. 871 (1978). 


Whenever the advertisement cannot be made in a newspaper, the officer 
shall make publication of the sale for thirty (30) days by written notices posted 
in at least five (5) of the most public places in the county, one (1) of which shall 
be the courthouse door, and another in the neighborhood of the defendant; if of 


realty, in the civil district where the land lies. 


History. 

Code 1858, § 2148 (deriv. Acts 1855-1856, ch. 
83, § 3); Shan., § 3841; Code 1932, § 7796; 
Acts 1943, ch. 128, § 2; C. Supp. 1950, § 7796; 
T.C.A. (orig. ed.), § 35-503. 


Cross-References. 
Notice of execution sale, §§ 26-5-101 — 26- 
5-103. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 895. 


Tennessee Jurisprudence, 12 Tenn. Juris., 
Executions, § 36; 16 Tenn. Juris., Judicial 
Sales, §§ 8, 13; 19 Tenn. Juris., Mortgages and 
Deeds of Trust, § 52. 


Law Reviews. 
Power of Sale Foreclosure in Tennessee, 8 
Mem. St. U.L. Rev. 871 (1978). 


NOTES TO DECISIONS 


Analysis 


1. Advertising Sufficiency. 
2. —Several Executions for Same Party on 
Same Land. 
3. —Advertisement under Writ, and Sale un- 
der Alias. 
. —Presumptions from Recital in Sheriffs Re- 
turn or Deed. 
—Insufficient Advertising. 
. —Provisions of Instrument — Effect. 
. Objections to Written Notice. 
. —Mode of Making. 
—When Newspaper Published in City. 


aN 


OMOIABDN 


1. Advertising Sufficiency. 


2. —Several Executions for Same Party on 
Same Land. 

Where there is more than one execution in 
favor of the same party levied on the same land, 
or where there is more than one order of sale of 
the same land, and all in favor of the same 
party, one advertisement is sufficient to autho- 
rize a sale at the same time under all of the 
executions, or orders of sale, and the printer’s 
fees, over and above the proper amount for one 
such advertisement, on motion to retax costs, 
will be struck out and disallowed the sheriff. 
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Arnold v. Dinsmore, 43 Tenn. 235, 1866 Tenn. 
LEXIS 44 (1866). 


3. —Advertisement under Writ, and Sale 
under Alias. 

Where the day designated in the required 
advertisement for the sale of land is subsequent 
to the return day of the venditioni exponas, the 
writ may be returned, and another (an alias 
writ) issued, which will authorize the sale with- 
out a new advertisement. Luther v. McMichael, 
25 Tenn. 298, 1845 Tenn. LEXIS 87 (1845). 


4. —Presumptions from Recital in Sher- 
iffs Return or Deed. 

The recital in the sheriff's deed that, “having 
legally advertised and made known” the time 
and place of sale, according to law, he made the 
sale is prima facie evidence of the fact of adver- 
tising as required by law, and otherwise mak- 
ing known the sale by notice to the judgment 
debtor in actual possession as required by § 26- 
5-103. Rogers v. Jennings’ Lessee, 11 Tenn. 307, 
11 Tenn. 308, 1832 Tenn. LEXIS 48 (1832); 
Downing v. Stephens, 60 Tenn. 454, 1872 Tenn. 
LEXIS 532 (1873). 

A sheriffs return stating that he had given 
“due notice by written advertisement, as re- 
quired by law,” does not imply the notice to the 
owner in actual possession required by § 26-5- 
103. Downing v. Stephens, 60 Tenn. 454, 1872 
Tenn. LEXIS 532 (1873). 


5. —Insufficient Advertising. 

Although sale of land not advertised accord- 
ing to statute is not invalid, appellate court can 
consider fact of insufficient advertisement in 
connection with other facts of case in determin- 
ing why land did not bring adequate price. 
Napier v. Stone, 21 Tenn. App. 626, 114 S.W.2d 
57, 1937 Tenn. App. LEXIS 64 (Tenn. Ct. App. 
1937). 

Sale of land, for which mortgagor had paid 
$450, was set aside where sale was unadver- 
tised and consideration was only $117. Napier 
v. Stone, 21 Tenn. App. 626, 114 S.W.2d 57, 1937 
Tenn. App. LEXIS 64 (Tenn. Ct. App. 1937). 


6. —Provisions of Instrument — Effect. 
Where deed of trust did not recite number of 

posters that should have been put in public 

places to advertise sale, same should have been 
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advertised as required by statute. Napier v. 
Stone, 21 Tenn. App. 626, 114 S.W.2d 57, 1937 
Tenn. App. LEXIS 64 (Tenn. Ct. App. 1937). 

Where time, place and terms of sale are set 
out in mortgage or deed of trust, such instru- 
ment controls and full compliance therewith is 
necessary to render sale valid, but if time, place 
and terms of sale are not set out, same are 
governed by statute. Napier v. Stone, 21 Tenn. 
App. 626, 114 S.W.2d 57, 1937 Tenn. App. 
LEXIS 64 (Tenn. Ct. App. 1937). 


7. Objections to Written Notice. 


8. —Mode of Making. 

Where there is objection to written notice, 
the proper practice is to file a petition upon 
which an issue may be made and proof can be 
taken to sustain the grounds alleged; but treat- 
ing the exceptions as an informal proceeding 
equivalent to a petition, making an issue, it 
must be determined upon the proof taken; and 
the burden of proof rests upon the party filing 
exceptions. Childress v. Harrison, 60 Tenn. 410, 
1872 Tenn. LEXIS 523 (1873); Goddard v. Cox, 
69 Tenn. 112, 1878 Tenn. LEXIS 55 (1878); 
Myers v. James, 72 Tenn. 370, 1880 Tenn. 
LEXIS 29 (1880). 

Objection to the report of the sale by the 
clerk, because the sale was advertised by writ- 
ten notices instead of the publication in a 
newspaper, cannot be taken by a speaking 
exception not sustained by anything in the 
record, where the advertisement conforms to 
the provisions of the statute, it not appearing in 
the record that a newspaper was published in 
the county at the time, or that the printer 
would make the publication for the price fixed 
by law, and there being no negativing of “any 
other reason” which induced the clerk to adopt 
the mode of advertising by written and posted 
notices, especially where the advertisement is 
not in conflict with the decree under which the 
sale was made. Goddard v. Cox, 69 Tenn. 112, 
1878 Tenn. LEXIS 55 (1878). 


9. —When Newspaper Published in City. 

Upon proper exception to a master’s report, 
the record should disclose that during the time 
involved a newspaper was published in the 
county. Goddard v. Cox, 69 Tenn. 112, 1878 
Tenn. LEXIS 55 (1878). 


35-5-104. Contents of advertisement or notice — Contents of deed 


memorializing sale. 


(a) The advertisement or notice shall: 
(1) Give the names of the plaintiff and defendant, or parties interested; 
(2) Give a concise description of the land; such description shall include a 
legal description, which means a reference to the deed book and page that 
contains the complete legal description of the property, and common descrip- 
tion, which means, if available, the street address and map and parcel 
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number of the property. In the event no street address exists, a subdivision, 

lot or tract number may be used. A metes and bounds description may be, but 

is not required to be, included in the description of the land; 
(3) Mention the time and place of sale; 
(4)(A) Identify each and every lien or claimed lien of the United States 
with respect to which 26 U.S.C. § 7425(b) requires notice to be given to the 
United States in order for the sale of the land thus advertised not to be 
subject to the lien or claim of lien of the United States; 

(B) For every lien or claim of lien of the United States so identified, 
affirmatively state that the notice required by 26 U.S.C. § 7425(b) to be 
given to the United States has been timely given; 

(C) For every lien or claim of lien of the United States so identified, 

state that the sale of the land thus advertised will be subject to the right 
of the United States to redeem the land as provided for in 26 U.S.C. 
§ 7425(d)(1); 
(5)(A) Identify each and every lien or claimed lien of the state with respect 
to which § 67-1-1433(b)(1) requires notice to be given to the state in order 
for the sale of the land thus advertised not to be subject to the lien or claim 
of lien of the state; 

(B) For every lien or claim of lien of the state so identified, affirmatively 
state that the notice required by § 67-1-1433(b)(1) to be given to the state 
has been timely given; and 

(C) For every lien or claim of lien of the state so identified, state that the 
sale of the land thus advertised will be subject to the right of the state to 
redeem the land as provided for in § 67-1-1433(c)(1); and 
(6) For each concise description of land, provide the corresponding names 

of the parties interested. 

(b) The deed memorializing the sale shall, in addition to any other require- 
ments as may now or hereafter exist under the laws of the state with respect 
to the proper form of deeds, in order that they might qualify for recording in 
the various offices of registers of counties in this state, whenever subsection (a) 
has required notice to be given to the United States and/or to this state, state 
that the land described therein is conveyed subject to the rights of the United 
States to redeem the land as provided for in 26 U.S.C. § 7425(d)(1) and/or is 
subject to the right of this state to redeem the land as provided for in 
§ 67-1-1433(c)(1), as appropriate, shall have attached to it, as exhibits, a copy 
of the notice thus provided to the United States, a copy of the written response 
of the United States to the notice thus provided, if any, a copy of the notice thus 
provided to the state, and a copy of the written response of the state to the 
notice thus provided, if any, as appropriate. 

(c) Nothing in this section shall be construed to require inclusion of a street 
address if it does not exist or is not in common use. Also, utilization of the 
street address, if any, which appears in the records of the assessor of property 
with respect to the property involved shall be conclusively presumed to be in 
compliance with this section. 

(d) For the purposes of this section, “parties interested” includes, without 
limitation, the record holders of any mortgage, deed of trust, or other lien that 
will be extinguished or adversely affected by the sale and which mortgage, 
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deed of trust, or lien, or notice or evidence thereof, was recorded more than ten 
(10) days prior to the first advertisement or notice in the register’s office of the 
county in which the real property is located. “Parties interested” also includes 
a person or entity named as nominee or agent of the owner of the obligation 
that is secured by the deed of trust and that is identifiable from information 


provided in the deed of trust, which shall include a mailing address or post 


office box of the nominee or agent. 


History. 

Code 1858, § 2149 (deriv. Acts 1855-1856, ch. 
83, § 1); Shan., § 3842; Code 1932, § 7797; 
Acts 1982, ch. 801, § 1; T.C.A. (orig. ed.), § 35- 
504; Acts 1992, ch. 621, § 1; 1994, ch. 618, § 1; 
1999, ch. 66,°8.1; 2011, ch: 505,'§ .1; 2015, ch: 
213, §§ 1, 2. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
88° 277, 282. 


Law Reviews. 
Power of Sale Foreclosure in Tennessee, 8 
Mem. St. U.L. Rev. 871 (1978). 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Compliance with Statute — Sufficiency. 
3. Objections to Advertising. 


1. Applicability. 

Because bankruptcy debtor did not argue 
that the United States or Tennessee had or 
asserted liens in debtor’s residence, the validity 
of the successor trustee deed was not subject to 
the requirements of subsection (b). In re Wil- 
liams, 247 B.R. 449, 2000 Bankr. LEXIS 410 
(Bankr. E.D. Tenn. 2000). 


2. Compliance with Statute — Sufficiency. 
The statute prescribes all that is required to 


appear is the advertisement of the sale, though 
ordinarily, under our practice, the proceedings, 
under which the sale is ordered are briefly 
mentioned in the advertisement, which men- 
tion is proper enough, but not absolutely de- 
manded. Arnold v. Dinsmore, 43 Tenn. 235, 
1866 Tenn. LEXIS 44 (1866); State use of Her- 
ald Pub. Co. v. Whitworth, 98 Tenn. 263, 39 
S.W. 10, 1896 Tenn. LEXIS 220 (1897). 


3. Objections to Advertising. 

In suit to recover land purchased at sheriff's 
sale by virtue of an execution the defendant is 
entitled to introduce evidence that advertise- 
ment was not according to law. Loyd v. Anglin’s 
Lessee, 15 Tenn. 427, 15 Tenn. 428, 1835 Tenn. 
LEXIS 19 (1835). 


35-5-105. Notice in writing if printer refuses. 


If the printer will not make the publication for the rates provided in 
§ 8-21-1301, the officer or person conducting the sale shall make publication 
by written notices as provided in §§ 35-5-103 and 35-5-104. 


History. 

Code 1858, § 2151 (deriv. Acts 1855-1856, ch. 
83, § 3); Shan., § 3844; Code 1932, § 7799; 
T.C.A. (orig. ed.), § 35-506. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Judicial 
Sales, § 8. 


Law Reviews. 
Power of Sale Foreclosure in Tennessee, 8 
Mem. St. U.L. Rev. 871 (1978). 


35-5-106. Sale without advertisement is not void. 


Should the officer, or other person making the sale, proceed to sell without 
pursuing the provisions of this chapter, the sale shall not, on that account, be 


either void or voidable. 


History. 
Code 1858, § 2152 (deriv. Acts 1855-1856, ch. 


83, § 4); Shan., § 3845; Code 1932, § 7800; 
T.C.A. (orig. ed.), § 35-507. 


35-5-107 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
Petey a 

Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), 
8§ 741, 895. 
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Tennessee Jurisprudence, 16 Tenn. Juris., 
Judicial Sales, §§ 8, 13. 


Law Reviews. 
Power of Sale Foreclosure in Tennessee, 8 
Mem. St. U.L. Rev. 871 (1978). 


NOTES TO DECISIONS 


Analysis 


1. Failure to Advertise — Effect on Validity of 
Sale. 

2. Fiduciary Relation between Purchasers and 
Grantor. 


1. Failure to Advertise — Effect on Valid- 
ity of Sale. 

The want of the prescribed advertisement 
does not render the sale void or voidable, for the 
provisions for the advertisement are merely 
directory, so far as the validity of the sale is 
concerned. Howell v. Donaldson, 54 Tenn. 206, 
1872 Tenn. LEXIS 36 (1872); Childress v. Har- 
rison, 60 Tenn. 410, 1872 Tenn. LEXIS 523 
(1873); Downing v. Stephens, 60 Tenn. 454, 
1872 Tenn. LEXIS 532 (1873); Goddard v. Cox, 
69 Tenn. 112, 1878 Tenn. LEXIS 55 (1878). 

Chancery court does not have jurisdiction to 
set aside sale by trustee under trust deed where 
trustee fails to sell pursuant to defendant’s 
plan, since sale is neither void nor voidable, 


and defendant’s only remedy is to sue trustee 
for damages. Doty v. Federal Land Bank, 169 
Tenn. 496, 89 S.W.2d 337, 1935 Tenn. LEXIS 75 
(1936), rehearing denied, 169 Tenn. 496, 90 
S.W.2d 527 (1936). 

A failure to comply with §§ 35-5-101 — 35- 
5-106 does not render a sale void. Williams v. 
Williams, 25 Tenn. App. 290, 156 S.W.2d 363, 
1941 Tenn. App. LEXIS 108 (Tenn. Ct. App. 
1941). 


2. Fiduciary Relation between Purchas- 
ers and Grantor. 

It makes little difference whether trustee’s 
deed is void, voidable or not on account of 
failure to advertise where the purchasers had 
assumed the grantor’s note secured by the deed 
of trust under which they purchased, the as- 
sumption having been undertaken in consider- 
ation of other matters. Clack v. Standefer, 24 
Tenn. App. 556, 147 S.W.2d 764, 1940 Tenn. 
App. LEXIS 63 (Tenn. Ct. App. 1940). 


35-5-107. Effect of noncompliance with chapter. 


Any officer, or other person, referenced in § 35-5-106 who fails to comply 
with this chapter commits a Class C misdemeanor and is, moreover, liable to 
the party injured by the noncompliance, for all damages resulting from the 


failure. 


History. 

Code 1858, § 2153 (deriv. Acts 1855-1856, ch. 
83, § 5); Shan., § 3846; Code 1932, § 7801; 
T.C.A. (orig. ed.), § 35-508; Acts 1989, ch. 591, 
$y:113) 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
Like 


Textbooks. 
Tennessee Jurisprudence, 19 Tenn. Juris., 
Mortgages and Deeds of Trust, § 59. 


Law Reviews. 
Power of Sale Foreclosure in Tennessee, 8 
Mem. St. U.L. Rev. 871 (1978). 


NOTES TO DECISIONS 


Analysis 


1. Failure to Advertise — Remedies. 
2. Limitations. 


1. Failure to Advertise — Remedies. 
Chancery court does not have jurisdiction to 
set aside sale by trustee under trust deed where 
trustee fails to sell pursuant to defendant’s 
plan, since sale is neither void nor voidable, 
and defendant’s only remedy is to sue trustee 


for damages. Doty v. Federal Land Bank, 169 
Tenn. 496, 89 S.W.2d 337, 1935 Tenn. LEXIS 75 
(1936), rehearing denied, 169 Tenn. 496, 90 
S.W.2d 527 (1936). 


2. Limitations. 

A suit under the provision of this section 
authorizing damages for failure of an officer or 
other person to comply with § 35-5-108 in sale 
of lands at foreclosure is not an action to 
recover a statutory penalty so as to be governed 
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by the one year statute of limitations set out in 
§ 28-3-104 but falls within the ten year limita- 
tion of § 28-3-110. Doty v. Federal Land Bank, 


173 Tenn. 140, 114 S.W.2d 953, 1937 Tenn. 
LEXIS 20 (1938). 


35-5-108. Plan of division of land — Sale of portion of land. 


At any time before ten o’clock a.m. (10:00 a.m.) on the day of sale, the 
defendant or other person whose property is to be sold may deliver to the officer 
or person making the sale, a plan of division of the lands to be sold, subscribed 
by the defendant or other person, bearing a date subsequent to the date of 
advertisement, in which case so much of the land as may be necessary to 
satisfy the debt and costs, and no more, shall be sold according to the plan 
furnished. If no such plan is furnished, the land may be sold without division. 


History. 

Code 1858, § 2154 (deriv. Acts 1799, ch. 14, 
§ 3); Shan., § 3847; Code 1932, § 7802; T.C.A. 
(orig. ed.), § 35-509. 


Cross-References. 
Defendant dividing lands in execution sales, 
§ 26-5-105. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 463. 


Tennessee Jurisprudence, 19 Tenn. Juris., 
Mortgages and Deeds of Trust, § 59. 


Law Reviews. 
Power of Sale Foreclosure in Tennessee, 8 
Mem. St. U.L. Rev. 871 (1978). 


NOTES TO DECISIONS 


Analysis 


. Construction and Interpretation. 

. —Application to Sale Under Trust Deed. 

. —History of Section. 

. Construction with Other Acts. 

—Advertising for Sale. 

. Division of Land. 

. —Persons Entitled to Object. 

. —Duty to Furnish Division Plan. 

. —Determination by Deed Description. 

10. —Valid Sale Without Division. 

11. —Contiguous Tracts. 

12. —Decree Authorizing Sale Separately or as 
Whole. 

13. —Relief in Chancery. 

14. —Remedy in Damages. 

15. Conduct of Sale. 


CHOIR MPWNE 


1. Construction and Interpretation. 


2. —Application to Sale Under Trust 
Deed. 

This section providing for sale of defendant’s 
property by plan applies to sale of land under 
trust deed as well as sales under execution. 
Doty v. Federal Land Bank, 169 Tenn. 496, 89 
S.W.2d 337, 1935 Tenn. LEXIS 75 (1936), re- 
hearing denied, 169 Tenn. 496, 90 S.W.2d 527 
(1936). 


3. —History of Section. 
This section, though based on Acts 1779, ch. 
14, § 3, is a literal reproduction of § 2154 of 


the Code of 1858. Doty v. Federal Land Bank, 
169 Tenn. 496, 89 S.W.2d 337, 1935 Tenn. 
LEXIS 75 (1936), rehearing denied, 169 Tenn. 
496, 90 S.W.2d 527 (1936). 


4. Construction with Other Acts. 


5. —Advertising for Sale. 

Section 35-5-101 does not apply where 
trustee sells land without following defendant’s 
plan, since it does not apply to conduct of sale 
but only as to statutory method of advertising 
sale. Doty v. Federal Land Bank, 169 Tenn. 496, 
89 S.W.2d 337, 1935 Tenn. LEXIS 75 (1936), 
rehearing denied, 169 Tenn. 496, 90 S.W.2d 527 
(1936). 


6. Division of Land. 


7. —Persons Entitled to Object. 

Mere strangers, who had no claim whatever 
to be enforced against the land, will not be 
permitted to interpose the objection that the 
sale was void for sale of separate lots in gross, 
where the debtor whose land had been so sold 
himself acquiesced in it. Cooke, Settle & Co. v. 
Walters, 70 Tenn. 116, 1878 Tenn. LEXIS 193 
(1878); Prigmore v. Shelton, 77 Tenn. 563, 1882 
Tenn. LEXIS 102 (1882). 


8. —Duty to Furnish Division Plan. 

In a sale of land under execution, where it is 
levied on as one entire tract, it is not the duty of 
the sheriff, nor has he the right himself, to 
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divide the land and sell it in parcels, though it 
be susceptible of division by well defined natu- 
ral and artificial boundaries. This rule is not 
affected by the smallness of the debt as com- 
pared to the value of the land levied upon. 
Jones v. Townsend, 2 Shan. 167 (1876); Lucas v. 
Moore, 70 Tenn. 1, 1878 Tenn. LEXIS 175 
(1878). 

Where complainants’ two tracts of land were 
sold as one in order to satisfy the debts of 
complainants but the complainants did not 
object or offer a plan as provided by this section, 
the sale was approved. Hawkins v. Spicer, 20 
Tenn. App. 528, 101 S.W.2d 151, 1936 Tenn. 
App. LEXIS 43 (Tenn. Ct. App. 1936). 

It is the duty of the defendants whose land is 
to be sold to furnish a plan of the division of the 
land, otherwise it will be sold without division. 
Williams v. Williams, 25 Tenn. App. 290, 156 
S.W.2d 363, 1941 Tenn. App. LEXIS 108 (Tenn. 
Ct. App. 1941). 


9. —Determination by Deed Description. 

The title papers of the judgment debtor must 
determine the fact whether, for the purpose of 
execution sale, the realty therein described 
shall be treated as one or several lots, and if his 
deed describes it as one lot or piece of land, it 
will be so treated. Ament v. Brennan, 1 Cooper’s 
Tenn. Ch. 431 (1873). 


10. —Valid Sale Without Division. 

Upon a resale of land ordered by the chancery 
court to enforce the lien reserved for the pur- 
chase-money, it is no ground of exception to the 
sale that the land was not divided and sold in 
lots, the decree not directing it and the owner of 
the land not offering any plan of division, or 
requesting a sale in lots. Lucas v. Moore, 70 
Tenn. 1, 1878 Tenn. LEXIS 175 (1878). 


11. —Contiguous Tracts. 

Where several tracts of land once belonged to 
different owners, which, when levied on, be- 
longed to the execution debtor, and lay contigu- 
ous to or adjoining each other, and constituted 
but one body of land, held and known as such, 
and was so levied on, a sale of the whole would 
not be a fraud on anybody. Cooke, Settle & Co. 
v. Walters, 70 Tenn. 116, 1878 Tenn. LEXIS 193 
(1878); Stephens v. Taylor, 74 Tenn. 307, 1880 
Tenn. LEXIS 253 (1880). 


12. —Decree Authorizing Sale Separately 
or as Whole. 

In the foreclosure sale of a mortgage trust 
deed on a three fourths undivided interest in 
land, where the purchasers of an undivided one 
fourth interest from the mortgagor assumed 
and paid a corresponding proportional part of 
the mortgage debt, and for that reason re- 
quested a separate sale in one fourths, and the 
holders of the secured notes objected upon the 
alleged ground that such sale would probably 
produce less than a sale of the three fourths 
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undivided interest as an entirety, it was de- 
creed to be proper to advertise and cry the sale 
on both bases, and to adopt the one which 
produced the larger result. Merrimon v. Parkey, 
136 Tenn. 645, 191 S.W. 327, 1916 Tenn. LEXIS 
169 (1916). 

Where decree directing sale of land for satis- 
faction of judgment by foreclosure of mortgage 
provided that a sale of the land as a whole be 
made only in the event that prior sale of the 
land in smaller tracts should bring amount 
insufficient to satisfy judgment and costs, such 
provision obviated objection that in the interest 
of the debtors a sale should be made only of the 
small tracts separately for the reason that 
persons interested in purchasing small tracts 
would be deterred by a prospect of a sale as a 
whole. Northwestern Mut. Life Ins. Co. v. Jack- 
son, 19 Tenn. App. 67, 83 S.W.2d 279, 1934 
Tenn. App. LEXIS 4 (Tenn. Ct. App. 1934). 

Decree directing sale of land for satisfaction 
of judgment by foreclosure of mortgage was not 
in error by virtue of direction that clerk and 
master shall first sell the land in tracts, and 
that a sale of it as a whole shall be made only in 
the event that the sale in tracts shall fail to 
bring the amount necessary to pay judgment 
and costs. Northwestern Mut. Life Ins. Co. v. 
Jackson, 19 Tenn. App. 67, 83 S.W.2d 279, 1934 
Tenn. App. LEXIS 4 (Tenn. Ct. App. 1934). 


13. —Relief in Chancery. 

Chancery court does not have jurisdiction to 
set aside sale by trustee under trust deed where 
trustee fails to sell pursuant to defendant’s 
plan, since sale is neither void or voidable, and | 
defendant’s only remedy is to sue trustee for 
damages. Doty v. Federal Land Bank, 169 
Tenn. 496, 89 S.W.2d 337, 1935 Tenn. LEXIS 75 
(1936), rehearing denied, 169 Tenn. 496, 90 
S.W.2d 527 (1936). 


14. —Remedy in Damages. 

Where complainants, having executed deed 
of trust, proffered plan of subdivision of land to 
be sold as required by statute, refusal of trust- 
ee’s agent to abide by plan did not invalidate or 
render sale voidable, but the remedy would be 
an action for damages. Miller v. Fidelity-Bank- 
ers Trust Co., 21 Tenn. App. 289, 109 S.W.2d 
421, 1937 Tenn. App. LEXIS 34 (Tenn. Ct. App. 
1937). 


15. Conduct of Sale. 

Mortgagee cannot delegate to constable the 
time and place, and conduct of sale, although 
he may employ agent to perform ministerial 
duties. Green v. Stevenson, 54 S.W. 1011, 1899 
Tenn. Ch. App. LEXIS 138 (1899). 

Crying of sale by sheriff for trustee proper 
when trustee was present and sheriff merely 
acted as auctioneer. Hawkins v. Spicer, 20 Tenn. 
App. 528, 101 S.W.2d 151, 1936 Tenn. App. 
LEXIS 483 (Tenn. Ct. App. 1936). 
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35-5-109. Published ending time and published start time for auctions. 


The published ending time for auctions conducted under this chapter on an 
internet-based bidding platform and the published start time for an in-person 
auction must be between the hours of nine o’clock a.m. (9:00 a.m.) and seven 
o'clock p.m. (7:00 p.m.) of the day fixed in the notice or advertisement. The day 
fixed may be any day Monday through Saturday, but must not be fixed on a 
state or federal legal holiday. However, this section does not apply to sales of 
parcels pursuant to title 67, chapter 5. 


History. Cross-References. 


Code 1858, § 2155 (deriv. Acts 1807, ch. 99, 
§ 1); Shan., § 3848; Code 1932, § 7803; T.C.A. 
(orig. ed.), § 35-510; Acts 2014, ch. 912, § 38; 
2015, ch. 414, § 1; 2017, ch. 187, § 2; 2019, ch. 
B71, 8 1. 


Hours of sale, § 26-5-104. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 895. 


35-5-110. Bidding on land sales may be reopened by clerks — Court’s 
power not abridged. 


In all sales of land made under orders, and decrees of the circuit, probate, 
chancery, appeals and supreme courts where an advance bid of as much as ten 
percent (10%) of the original bid is made, the clerk, or clerk and master, of the 
court is empowered, at no additional fee, commission or cost, to accept the 
advance bid and reopen the biddings on the sale, and to receive additional bids, 
and to hold the sale open for advance bids to some day by the officer designated, 
and give the purchaser and the parties, or their attorneys of record, notice of 
the reopening of the biddings, and to report this action to the court for 
confirmation without any order or decree of the court authorizing the reopen- 
ing first being had, unless the court’s order or decree for the sale of the land 
specifically prohibits the acceptance of an advance bid; provided, that nothing 
in this section shall be construed as abridging the rights and jurisdiction of the 
court to reopen the biddings on such terms as the court may deem right. 


Law Reviews. 
Power of Sale Foreclosure in Tennessee, 8 
Mem. St. U.L. Rev. 871 (1978). 


History. 

Acts 1899, ch. 37, § 1; Shan., § 3848a1; mod. 
Code 1932, § 7804; T.C.A. (orig. ed.), § 35-511; 
Acts 2014, ch. 930, § 1. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judicial Sales, § 29. 


NOTES TO DECISIONS 


Analysis 


1. Amount of Tender. 
2. Setting Aside Foreclosure Sales. 


Robertson v. Bush, 3 Tenn. Civ. App. (3 Higgins) 
154 (1912). 


2. Setting Aside Foreclosure Sales. 


1. Amount of Tender. 

Where land of persons under disability are 
sold for reinvestment or division, the chancellor 
may set aside a sale publicly made, upon tender 
of a sum less than 10 percent of the amount for 
_ which the clerk and master had sold the land. 


The conscience-shocking inadequacy-of-price 
test for setting aside foreclosure sales is im- 
practical and should be abandoned. Holt v. 
Citizens Cent. Bank, 688 S.W.2d 414, 1984 
Tenn. LEXIS 892 (Tenn. 1984). 

If a foreclosure sale is legally held, conducted 
and consummated, there must be some evi- 
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dence of irregularity, misconduct, fraud, or un- _ aside the sale. Holt v. Citizens Cent. Bank, 688 
fairness on the part of the trustee or the mort- S.W.2d 414, 1984 Tenn. LEXIS 892 (Tenn. 
gagee that caused or contributed to an 1984). 

inadequate price, for a court of equity to set 


35-5-111. State may bid at execution or judicial sales. 


Whenever the state is interested in the proceeds of any execution sale or any 
judicial sale, to any extent whatsoever, the state, acting through its attorney 
general and reporter, may bid on and buy in property either real or personal, 
at that sale, to the same extent as any natural person might do. Any sums due 
and payable on behalf of the state, as costs of sale or as a part of the purchase 
price of the property so bid in and paid by the state, shall be paid out of the 
general fund of the state treasury upon the warrant of the governor. 


History. 
Acts’ 1943 eh.” Lie sul OC Supp moro, 
§ 7804.1; T.C.A. (orig. ed.), § 35-512. 


35-5-112. Auctioneer services and fee — Manner and method of sale of 
real property at discretion of court. 


(a) Whenever real or personal property is to be sold at public sale under any 
order or decree of any court in this state, the court, judge or chancellor under 
whose jurisdiction the sale is to be made has the discretionary authority to 
secure the services of an auctioneer licensed in this state to conduct the public 
sale and to fix the auctioneer’s fee, the fee to be not more than eight percent 
(8%) of the sale price on sales of real property and not more than ten percent 
(10%) of the sale price on sales of personal property, these fees not to include 
the expenses of sales, and to order the fee to be paid out of the proceeds of the 
sale. 

(b) Whenever real property is sold at a public sale conducted by an 
auctioneer, the manner and method of sale is at the discretion of the court. As 
used in this section, “public sale” includes auctions on internet-based bidding 
platforms, in-person, on-site, or off-site auctions, and other accepted auction 
methods, so long as the auctions are open for participation by the public at 
large. The court, in its discretion, may impose additional conditions or 
procedures upon the sale of property as are reasonably necessary. 

(c) If the clerk of the court or clerk and master is also a licensed auctioneer, 
then the clerk or clerk and master shall receive fees in that person’s capacity 
as clerk, or clerk and master, or special commissioner, and shall not receive any 
extra fee as a licensed auctioneer. 


History. Acts 2011, ch. 320284152015, ‘eh: 4148 So 
Acts 1975, ch. 334, §§ 1, 2; 1976, ch.772,§ 1; 2019, ch. 471, § 2. 
1978, ch. 769, § 1; T.C.A., §§ 35-518, 35-514; 


NOTES TO DECISIONS 


1. Payment of Fee from Common Fund. tioneer fees to be paid out of the common fund, 

Sale for partition benefitted all parties, in- so that they were paid on a pro rata basis, 
cluding the lender, such that under such cir- _ proportionately to the amount of benefit a party 
cumstances, it was appropriate to order auc- derived from the sale; therefore, the chancery 
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court did not abuse its discretion when it or- 742, 2004 Tenn. App. LEXIS 602 (Tenn. Ct. 
dered that the auctioneer’s fee be paid out of App. 2004), appeal denied, — S.W.3d —, 2005 
the common fund. Fossett v. Gray, 173 S.W.3d Tenn. LEXIS 273 (Tenn. Mar. 21, 2005). 


35-5-113. Auction sales in divorce proceedings. 


The provisions and procedures of this chapter apply to all auction sales of 
property ordered by a court pursuant to § 36-4-121, to accomplish the 
equitable division of property in divorce cases. The court, in its discretion, may 
impose any additional conditions or procedures upon the sale of property in 
divorce cases as are reasonably designed to ensure that the property is sold for 
its fair market value. 


History. 
Acts 1986, ch. 722, § 1. 


35-5-114. Trustee’s attendance at foreclosure — Successor trustee. 


(a) In any sale of land to foreclose a deed of trust, mortgage, or other lien 
securing the payment of money or other thing of value, the trustee or person or 
entity holding a similar position may attend the foreclosure either in person or 
by an agent. If the trustee attends by an agent, the agent may receive bids and 
conduct the sale on behalf of the trustee. The trustee shall execute any 
applicable trustee’s deed or similar conveyance instrument. The appointment 
of an agent by a trustee need not be by written instrument, nor is there any 
recording required relative to the appointment. 

(b)(1) The beneficiary may, unless the deed of trust contains specific lan- 

guage to the contrary, appoint a successor trustee at any time by filing a 

substitution of trustee for record with the register of deeds of the county in 

which the property is situated. 

(2) The substitute trustee or its delegate shall succeed to all the power, 
duties, authority and title of the original trustee and any previous successor 
trustee or delegatee. 

(3)(A) In the event the substitution of trustee is not recorded prior to the 

first date of publication by the substitute trustee, the beneficiary shall 

include in the substitution of trustee instrument, which shall be recorded 
prior to the deed evidencing sale, the following statement: 

Beneficiary has appointed the substitute trustee prior to the first 
notice of publication as required by T.C.A. § 35-5-101 and ratifies and 
confirms all actions taken by the substitute trustee subsequent to the 
date of substitution and prior to the recording of this substitution. 

(B) Once a substitution of trustee instrument containing the statement 
set forth in subdivision (b)(3)(A) is timely recorded, it shall act as 
conclusive proof as a matter of law that the substitute trustee has been 
timely appointed and has acted with authority of the beneficiary. 

(c) Asubstitution of trustee shall be recorded prior to any sale, and no action 
may be instituted against any person who, acting in good faith without 
knowledge to the contrary, relies upon the validity of the substitution of trustee 
or written statements by the beneficiary or substitute trustee as to the 
authority of the substitute trustee. 

(d) If the name of the substitute trustee is not included in the first 
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publication, then, not less than ten (10) business days prior to the sale date, 
the substitute trustee shall send notice by registered or certified mail to the 
debtor or any co-debtor, as provided in § 35-5-101, and to any interested 
parties, giving the name and address of the substitute trustee. If the trustee is 
not a resident of this state, the notice shall include the name and address of a 
registered agent of the substitute trustee who is located in the state. Record 
notice of the mailing provided in this subsection (d) shall be evidenced by the 
substitute trustee’s recordation of an affidavit recorded prior to the deed 
evidencing the sale or by recitation on the substitute trustee’s deed. 


History. Cross-References. 
Acts 19938, ch. 415, § 1; 2006, ch. 951, § 1. Certified mail in lieu of registered mail, § 1- 
3-111. 


Compiler’s Notes. 

This section was originally designated as 
§ 35-5-124, but has been redesignated as § 35- 
5-114. 


35-5-115. Discovery proceedings for nonresidents. 


(a)(1) IF a nonresident creditor holds indebtedness secured by residential 
real property that is located in this state and owned by a state resident, OR 

(2) IF a nonresident trustee or agent is involved in foreclosure proceed- 
ings relative to residential real property that is located in this state and 
owned by a resident, 

(3) THEN all discovery proceedings, including, but not limited to, the 
production of requested documents and the deposition of witnesses, shall be 
conducted in the county in which the residential real estate is located or in 
which the litigation is pending. 

(b) The court in which such litigation is pending may make orders consis- 
tent with the purposes of this section to prevent undue burden on any party. 


History. 
Acts 2008, ch. 174, § 1. 


35-5-116. Trustee as necessary party. 


(a) Any trustee named in a suit or proceeding, as related to a sale of real 
property under a trust deed or mortgage, may plead in the answer that the 
trustee is not a necessary party by a verified denial, stating the basis for the 
trustee’s reasonable belief that the trustee was named as a party solely in the 


capacity as a trustee under a deed of trust, contract lien, or security instru- 


ment. 

(b) Within thirty (30) days after the filing of the trustee’s verified denial, a 
verified response is due from all parties to the suit or proceeding setting forth 
all matters, whether in law or fact, that rebut the trustee’s verified denial. 


(c) If a party has no objection or fails to file a timely verified response to the © 


trustee’s verified denial, the trustee shall be dismissed from the suit or 
proceeding without prejudice. 


(d) If a respondent files a timely verified response to the trustee’s verified — 


denial, the matter shall be set for hearing. The court shall dismiss the trustee 


t 
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from the suit or proceeding without prejudice, if the court determines that the 
trustee is not a necessary party. 

(e) A dismissal of the trustee pursuant to subsections (c) and (d) shall not 
prejudice a party’s right to seek injunctive relief to prevent the trustee from 
proceeding with a foreclosure sale. 

(f) A trustee shall not be liable for any good faith error resulting from 
reliance on any information in law or fact provided by the borrower or secured 
party or their respective attorney, agent, or representative or other third party. 


History. 
Acts 2006, ch. 811, § 1. 


35-5-117. Deficiency judgment sufficient to fully satisfy indebtedness 
on real property after trustee’s or foreclosure sale. 


(a) In an action brought by a creditor to recover a balance still owing on an 
indebtedness after a trustee’s or foreclosure sale of real property secured by a 
deed of trust or mortgage, the creditor shall be entitled to a deficiency 
judgment in an amount sufficient to satisfy fully the indebtedness. 

(b) In all such actions, absent a showing of fraud, collusion, misconduct, or 
irregularity in the sale process, the deficiency judgment shall be for the total 
amount of indebtedness prior to the sale plus the costs of the foreclosure and sale, 
less the fair market value of the property at the time of the sale. The creditor 
shall be entitled to a rebuttable prima facie presumption that the sale price of the 
property is equal to the fair market value of the property at the time of the sale. 

(c) To overcome the presumption set forth in subsection (b), the debtor must 
prove by a preponderance of the evidence that the property sold for an amount 
materially less than the fair market value of property at the time of the 
foreclosure sale. If the debtor overcomes the presumption, the deficiency shall 
be the total amount of the indebtedness prior to the sale plus the costs of the 
foreclosure and sale, less the fair market value of the property at the time of 
the sale as determined by the court. 

(d)(1) Any action for a deficiency judgment under this section shall be 

brought not later than the earlier of: 

(A) Two (2) years after the date of the trustee’s or foreclosure sale, 
exclusive of any period of time in which a petition for bankruptcy is 
pending; or 

(B) The time for enforcing the indebtedness as provided for under 
§§ 28-1-102 and 28-2-111. 

(2) Nothing contained in this section shall be construed as limiting a 
person entitled to bring such action from electing to sue on an indebtedness 
in lieu of, prior to, or contemporaneously with enforcement of a deed of trust 
or mortgage. 


History. new § 35-5-117; however, § 35-5-117 was pre- 
Acts 2010, ch. 1001, § 1; T-C.A. § 35-5-118. viously enacted by Acts 2010, ch. 834, and the 


Dh AP, , ; section was redesignated as § 35-5-118 [now 
Code Commission Notes. This section was 35.5.117] by the code commission. 


renumbered from § 35-5-118 to § 35-5-117 by 
the authority of the Code Commission in 2021. . Compiler’s Notes. 
Acts 2010, ch. 1001, § 1 purported to enact Former section 35-5-117 (Acts 2010, ch. 834, 


35-5-117 


§ 1; 2011, ch. 122, §§ 1-4; repealed by Acts 
2011, ch. 122, § 4, effective January 1, 2013), 
concerned legal notices of foreclosure. 

Acts 2010, ch. 1001, § 2 provided that the 
act, which enacted § 35-5-118 [now 35-5-117], 


FIDUCIARIES AND TRUST ESTATES 


156 


shall apply to all trustee or foreclosure sales of 
real property secured by a deed of trust for 
which the first foreclosure publication is given 
on or after September 1, 2010. 


NOTES TO DECISIONS 


Analysis 


. Rebuttable Presumption. 
. Taxes Properly Included. 
Fair Market Value. 

. Fraud. 


. Rebuttable Presumption. 

Mortgagee’s summary judgment for a defi- 
ciency judgment after a foreclosure sale was 
proper as the mortgagor did not rebut the 
presumption that the price attained at the 
foreclosure sale was the fair market value of 
the property under T.C.A. § 35-5-118(b) where 
the mortgagor’s attorney waived the issue; the 
claims raised in the mortgagor’s affidavit and 
response to the summary judgment motion 
were immaterial as the mortgagor failed to pay 
the promissory notes, and there was no dispute 
as to the sale price attained at the foreclosure 
sale. Commercial Bank, Inc. v. Lacy, 371 S.W.3d 
121, 2012 Tenn. App. LEXIS 165 (Tenn. Ct. 
App. Mar. 14, 2012), appeal denied, Commer- 
cial Bank v. Lacy, — S.W.3d —, 2012 Tenn. 
LEXIS 457 (Tenn. June 20, 2012). 


2. Taxes Properly Included. 

Mortgagee was properly awarded a summary 
judgment for the deficiency remaining after a 
foreclosure sale of the property under T.C.A. 
§ 35-5-118(a) as under even though the trust- 
ee’s deed provided that the property was con- 
veyed subject to any unpaid property taxes, the 
loan documents provided that the mortgagee 
was entitled to be reimbursed for the unpaid 
taxes it paid to protect its collateral. Commer- 
cial Bank, Inc. v. Lacy, 371 S.W.3d 121, 2012 
Tenn. App. LEXIS 165 (Tenn. Ct. App. Mar. 14, 
2012), appeal denied, Commercial Bank v. Lacy, 
— $.W.3d —, 2012 Tenn. LEXIS 457 (Tenn. 
June 20, 2012). 


3. Fair Market Value. 

Bank that purchased real property that was 
owned by Chapter 13 debtors at a foreclosure 
sale was entitled to summary judgment on its 
claim that it had a claim in the amount of 
$47,081 against the debtors’ bankruptcy estate 
because the amount it paid for the property was 
less than the debtors owed on a note they 
signed; the debtors did not rebut the presump- 
tion established by T.C.A. § 35-5-118 that the 
sale price of the property was equal to the fair 
market value of the property by introducing a 


tax appraisal that valued the property at 
$502,900, and the bank’s bid of $387,000 was 
not materially less than the fair market value 
of $425,000 established by an appraisal, given 
anticipated expenses of preparing the property 
for resale. In re Radewald, — B.R. —, 2015 
Bankr. LEXIS 984 (Bankr. E.D. Tenn. Mar. 30, 
2015). 

Borrowers claimed the trial court erred by 
considering the listed sale price two years after 
foreclosure as evidence of fair market value, 
but there was no merit to this contention be- 
cause the only value evidence the trial court 
relied upon was the value opinions of two 
experts; consideration of the listed sale price 
aided the trial court in its assessment of the 
experts’ appraisals and the evidence did not 
preponderate against the trial court’s finding 
that one expert’s valuation of the property was 
credible. Commerce Union Bank v. Bush, 512 
S.W.3d 217, 2016 Tenn. App. LEXIS 451 (Tenn. 
Ct. App. June 29, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 881 (Tenn. Nov. 
16, 2016). 

Trial court correctly determined that the 
foreclosure sale price was not materially less 
than the fair market value; the presumptive 
fair market value of the property was 
$1,050,000, and this value was corroborated by 
one expert’s two appraisals of the same value, 
and what the borrowers probably could have 
gotten eventually was inconsequential, as the 
issue was the fair market value at the time of 
the foreclosure sale. Commerce Union Bank v. 
Bush, 512 S.W.3d 217, 2016 Tenn. App. LEXIS 
451 (Tenn. Ct. App. June 29, 2016), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 881 
(Tenn. Nov. 16, 2016). 


4, Fraud. 

Bank followed proper procedures in selecting 
an appraiser and did not influence the value of 
the appraisal for which it relied upon in placing 
its bid at the foreclosure sale; the bank was not 
afforded an opportunity to evaluate one certain 
appraisal prior to the foreclosure sale because 
it never received a copy of the appraisal and 
thus the bank was justified in relying on the 
appraisal in its possession, and there was no 
fraud, collusion, misconduct, or irregularity in 
connection with the foreclosure process. Com- 
merce Union Bank v. Bush, 512 S.W.3d 217, 
2016 Tenn. App. LEXIS 451 (Tenn. Ct. App. 
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June 29, 2016), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 881 (Tenn. Nov. 16, 2016). 


35-5-118. Applicability of §§ 35-5-101(e), 35-5-104(a)(4) and (5), and 


35-5-104(b). 


The requirements of §§ 35-5-101(e), 35-5-104(a)(4) and (5), and 35-5-104(b) 
shall not be applicable to sales of parcels pursuant to title 67, chapter 5. 


History. 
Acts 2015, ch. 414, § 3; T.C.A. § 35-5-119. 


Code Commission Notes. 


Section 


35-6-101. 
35-6-102. 
35-6-103. 
35-6-104. 
35-6-105. 
35-6-106. 
35-6-107. 
35-6-108. 
35-6-109. 


35-6-201. 
35-6-202. 


35-6-301. 
35-6-302. 


35-6-303. 


35-6-401. 
35-6-402. 
35-6-403. 


35-6-404. 
35-6-405. 
35-6-406. 
35-6-407. 


35-6-408. 
35-6-409. 
35-6-410. 
35-6-411. 
35-6-412. 
35-6-413. 


renumbered from § 35-5-119 to § 35-5-118 by 
the authority of the Code Commission in 2021. 


This section was 


CHAPTER 6 
UNIFORM PRINCIPAL AND INCOME ACT 


Part 1. Definitions and Fiduciary Duties 


Short title. 

Chapter definitions. 

Fiduciary duties — General principles. 
Trustee’s power to adjust. 

Optional notice. 

Remedy. 

Records. 

Total return unitrusts. 

Express total return unitrusts. 


Part 2. Decedent’s Estate or Terminating Income Interest 


Determination and distribution of net income. 
Distribution to residuary and remainder beneficiaries. 


Part 3. Apportionment at Beginning and End of Income Interest 


When right to income begins and ends. 

Apportionment of receipts and disbursements when decedent dies or income interest 
begins. 

Apportionment when income interest ends. 


Part 4. Allocation of Receipts During Administration of Trust 
Subpart A. Receipts From Entities 


Character of receipts. 
Distribution from trust or estate. 
Business and other activities conducted by trustee. 


Subpart B. Receipts Not Normally Apportioned 


Principal receipts. 

Rental property. 

Obligation to pay money. 

Insurance policies and similar contracts. 


Subpart C. Receipts Normally Apportioned 


Insubstantial allocations not required. 

Deferred compensation, annuities, and similar payments. 
Liquidating asset. 

Minerals, water, and other natural resources. 

Timber. 

Property not productive of income. 


35-6-101 


Section 
35-6-414. 
35-6-415. 


Derivatives and options. 
Asset-backed securities. 
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Part 5. Allocation of Disbursements During Administration of Trust 


35-6-501. 
35-6-502. 
35-6-503. 
35-6-504. 
35-6-505. 
35-6-506. 


Disbursements from income. 
Disbursements from principal. 


Income taxes. 


Transfers from income to principal for depreciation. 
Transfers from income to reimburse principal. 


Adjustments between principal and income because of taxes. 


Part 6. Miscellaneous Provisions 


35-6-601. 
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PART 1 
DEFINITIONS AND FIDUCIARY DUTIES 


35-6-101. Short title. 


This chapter shall be known and may be cited as the “Uniform Principal and 


Income Act”. 


History. 
Acts 2000, ch. 829, § 1. 


Compiler’s Notes. 

Former chapter 6, §§ 35-6-101 — 35-6-115 
(Acts 1955, ch. 81, 88 1-15; 1965, ch. 360, § 1; 
Acts 1986, ch. 591, §§ 1, 2; T.C.A., §§ 35-701 — 
35-715), a former version of the Uniform Prin- 
cipal and Income Act, was repealed by Acts 
2000, ch. 829, § 1, eff. July 1, 2000. For current 
provisions, see this chapter. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), 
8§ 443, 1018. 


Law Reviews. 

Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: A Fresh Look at State 
Asset Protection Trust Statutes, 67 Vand. L. 
Rev. 1741 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Unconstitutional Per- 
petual Trusts, 67 Vand. L. Rev. 1769 (2014). 

Where There’s a Will: “Total return trusts” 
come to Tennessee (Dan W. Holbrook), 37 No. 
12 Tenn. B.J. 33 (2001). 


NOTES TO DECISIONS 


1. Application of Law. 
This act can have no application to litigation 
which was instigated prior to its enactment. 


35-6-102. Chapter definitions. 


McFadden v. Blair, 42 Tenn. App. 484, 304 
S.W.2d 93, 1956 Tenn. App. LEXIS 144 (Tenn. 
Ct. App. 1956). 


As used in this chapter, unless the context otherwise requires: 

(1) “Accounting period” means a calendar year unless another twelve- 
month period is selected by a fiduciary. The term includes a portion of a 
calendar year or other twelve-month period that begins when an income 
interest begins or ends when an income interest ends; 

(2) “Beneficiary” includes, in the case of a decedent’s estate, an heir, 
legatee, and devisee and, in the case of a trust, an income beneficiary and a 


remainder beneficiary; 
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(3) “Fiduciary” means a personal representative or a trustee. The term 
includes an executor, administrator, successor personal representative, 
special administrator, and a person performing substantially the same 
function; 

(4) “Income” means money or property that a fiduciary receives as current 
return from a principal asset. The term includes a portion of receipts from a 
sale, exchange, or liquidation of a principal asset, to the extent provided in 
part 4 of this chapter; 

(5) “Income beneficiary” means a person to whom net income of a trust is 
or may be payable; 

(6) “Income interest” means the right of an income beneficiary to receive 
all or part of net income, whether the terms of the trust require it to be 
distributed or authorize it to be distributed in the trustee’s discretion; 

(7) “Mandatory income interest” means the right of an income beneficiary 
to receive net income that the terms of the trust require the fiduciary to 
distribute; 

(8) “Net income” means the total receipts allocated to income during an 
accounting period minus the disbursements made from income during the 
period, plus or minus transfers under this chapter to or from income during 
the period; 

(9) “Person” means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint venture, 
government, governmental subdivision, agency or instrumentality, public 
corporation, or any other legal or commercial entity; 

(10) “Principal” means property held in trust for distribution to a remain- 
der beneficiary when the trust terminates; 

(11) “Remainder beneficiary” means a person entitled to receive principal 
when an income interest ends; 

(12) “Terms of a trust” means the manifestation of the intent of a settlor 
or decedent with respect to the trust, expressed in a manner that admits of 
its proof in a judicial proceeding, whether by written or spoken words or by 
conduct; 

(13) “Trustee” includes an original, additional, or successor trustee, 
whether or not appointed or confirmed by a court. 


History. 
Acts 2000, ch. 829, § 1. 


NOTES TO DECISIONS 


1. Intent to Modify Trust. the settlor’s intent to amend the trust. Miller vy. 
Holographic document did not reference the Maples, — S.W.3d —, 2018 Tenn. App. LEXIS 

trust in question, and thus the document did 697 (Tenn. Ct. App. Nov. 30, 2018). 

not manifest clear and convincing evidence of 


COMMENTS TO OFFICIAL TEXT 


“Income beneficiary.” 102(6)[§ 35-6-102(5)]) cover both mandatory 
The definitions of income beneficiary (Section and discretionary beneficiaries and interests. 
102(5)) and income interest (Section There are no definitions for “discretionary in- 


35-6-103 


come beneficiary” or “discretionary income in- 
terest” because those terms are not used in the 
Act. 


Inventory value. 

There is no definition for inventory value in 
this Act because the provisions in which that 
term was used in the 1962 Act have either been 
eliminated (in the case of the underproductive 
property provision) or changed in a way that 
eliminates the need for the term (in the case of 
bonds and other money obligations, property 
subject to depletion, and the method for deter- 
mining entitlement to income distributed from 
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or from income” means transfers made under 
Sections 104(a), 412(b), 502(b), 503(b), 504(a), 
and 506 [§§ 36-5-104(a), 35-6-412(b), 35-6- 
502(b), 35-6-503(b), 35-6-504(a), and 35-6-506]. 


“Terms of a trust.” 

This term was chosen in preference to “terms 
of the trust instrument” (the phrase used in the 
1962 Act) to make it clear that the Act applies 
to oral trusts as well as those whose terms are 
expressed in written documents. The definition 
is based on the Restatement (Second) of Trusts 
§ 4 (1959) and the Restatement (Third) of 


Trusts § 4 (Tent. Draft No. 1, 1996). Construc- 
tional preferences or rules would also apply, if 
necessary, to determine the terms of the trust. 


a probate estate). 


“Net income.” 
The reference to “transfers under this Act to 


35-6-103. Fiduciary duties — General principles. 


(a) In allocating receipts and disbursements to or between principal and 
income, and with respect to any matter within the scope of title 35, chapter 6, 
a fiduciary: 

(1) Shall administer a trust or estate in accordance with the terms of the 
trust or the will, even if there is a different provision in this chapter; 

(2) May administer a trust or estate by the exercise of a discretionary 
power of administration given to the fiduciary by the terms of the trust or the 
will, even if the exercise of the power produces a result different from a 
result required or permitted by this chapter; 

(3) Shall administer a trust or estate in accordance with this chapter if 
the terms of the trust or the will do not contain a different provision or do not 
give the fiduciary a discretionary power of administration; and 

(4) Shall add a receipt or charge a disbursement to principal to the extent 
that the terms of the trust and this chapter do not provide a rule for 
allocating the receipt or disbursement to or between principal and income. 
(b) In exercising the power to adjust under § 35-6-104(a) or a discretionary 

power of administration regarding a matter within the scope of this chapter, 
whether granted by the terms of a trust, or will or this chapter, a fiduciary shall 
administer a trust or estate impartially, based on what is fair and reasonable 
to all of the beneficiaries, considering any terms of the trust or the will 
manifesting the trustors’ or testators’ intention that the fiduciary shall or may 
favor one (1) or more of the beneficiaries. A determination in accordance with 
this chapter is presumed to be fair and reasonable to all of the beneficiaries. 


History. 
Acts 2000, ch. 829, § 1. 


Law Reviews. 
The Unitrust in Estate Planning: A Partial 
Panacea, 21 Vand. L. Rev. 1023 (1968). 


NOTES TO DECISIONS 


judgment because, inter alia, the meaning of 
“net income” was a legal issue under T.C.A. 
§ 35-6-103(a)(3), allocating capital gains to 


1. Fiduciary Discretion. 
In a trust dispute between a beneficiary and 
trustees, the trustees were entitled to summary 
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principal, under T.C.A. § 35-6-404, in the trust- 
ees’ discretion, not a fact issue. Cartwright v. 
Jackson Capital Partners, Ltd. P’ship, 478 
S.W.3d 596, 2015 Tenn. App. LEXIS 361 (Tenn. 


UNIFORM PRINCIPAL AND INCOME ACT 


35-6-103 


Ct. App. May 21, 2015), appeal denied, — 
S.W.3d —, 2015 Tenn. LEXIS 884 (Tenn. Oct. 
16, 2015). 


COMMENTS TO OFFICIAL TEXT 


Prior Act. 

The rule in Section 2(a) of the 1962 Act is 
restated in Section 103(a) [§ 35-6-103(a)], 
without changing its substance, to emphasize 
that the Act contains only default rules and 
that provisions in the terms of the trust are 
paramount. However, Section 2(a) of the 1962 
Act applies only to the allocation of receipts and 
disbursements to or between principal and in- 
come. In this Act, the first sentence of Section 
103(a) [§ 35-6-103(a)] states that it also applies 
to matters within the scope of Articles 2 and 3. 
Section 103(a)(2) [§ 35-6-103(a)(2)] incorpo- 
rates the rule in Section 2(b) of the 1962 Act 
that a discretionary allocation made by the 
trustee that is contrary to a rule in the Act 
should not give rise to an inference of impru- 
dence or partiality by the trustee. 

The Act deletes the language that appears at 
the end of 1962 Act Section 2(a)(3) — “and in 
view of the manner in which men of ordinary 
prudence, discretion and judgment would act in 
the management of their affairs” — because 
persons of ordinary prudence, discretion and 
judgment, acting in the management of their 
own affairs do not normally think in terms of 
the interests of successive beneficiaries. If there 
is an analogy to an individual’s decision-mak- 
ing process, it is probably the individual’s deci- 
sion to spend or to save, but this is not a useful 
guideline for trust administration. No case has 
been found in which a court has relied on the 
“prudent man” rule of the 1962 Act. 


Fiduciary discretion. 

The general rule is that if a discretionary 
power is conferred upon a trustee, the exercise 
of that power is not subject to control by a court 
except to prevent an abuse of discretion. Re- 
statement (Second) of Trusts § 187. The situa- 
tions in which a court will control the exercise 
of a trustee’s discretion are discussed in the 
comments to § 187. See also id. § 233 Com- 
ment p. 


Questions for which there is no provision. 

Section 103(a)(4) [§ 35-6-103(a)(4)] allocates 
receipts and disbursements to principal when 
there is no provision for a different allocation in 
the terms of the trust, the will, or the Act. This 
may occur because money is received from a 
financial instrument not available at the pres- 
ent time (inflation-indexed bonds might have 
fallen into this category had they been an- 
nounced after this Act was approved by the 
Commissioners on Uniform State Laws) or be- 


cause a transaction is of a type or occurs in a 
manner not anticipated by the Drafting Com- 
mittee for this Act or the drafter of the trust 
instrument. 

Allocating to principal a disbursement for 
which there is no provision in the Act or the 
terms of the trust preserves the income benefi- 
ciary’s level of income in the year it is allocated 
to principal, but thereafter will reduce the 
amount of income produced by the principal. 
Allocating to principal a receipt for which there 
is no provision will increase the income re- 
ceived by the income beneficiary in subsequent 
years, and will eventually, upon termination of 
the trust, also favor the remainder beneficiary. 
Allocating these items to principal implements 
the rule that requires a trustee to administer 
the trust impartially, based on what is fair and 
reasonable to both income and remainder ben- 
eficiaries. However, if the trustee decides that 
an adjustment between principal and income is 
needed to enable the trustee to comply with 
Section 103(b) [§ 35-6-103(b)], after consider- 
ing the return from the portfolio as a whole, the 
trustee may make an appropriate adjustment 
under Section 104(a) [§ 35-6-104(a)]. 


Duty of impartiality. 

Whenever there are two or more beneficia- 
ries, a trustee is under a duty to deal impar- 
tially with them. Restatement of Trusts 3d: 
Prudent Investor Rule § 183 (1992). This rule 
applies whether the beneficiaries’ interests in 
the trust are concurrent or successive. If the 
terms of the trust give the trustee discretion to 
favor one beneficiary over another, a court will 
not control the exercise of such discretion ex- 
cept to prevent the trustee from abusing it. Id. 
§ 183, Comment a. “The precise meaning of the 
trustee’s duty of impartiality and the balancing 
of competing interests and objectives inevitably 
are matters of judgment and interpretation. 
Thus, the duty and balancing are affected by 
the purposes, terms, distribution requirements, 
and other circumstances of the trust, not only 
at the outset but as they may change from time 
to time.” Id. § 232, Comment c. 

The terms of a trust may provide that the 
trustee, or an accountant engaged by the 
trustee, or a committee of persons who may be 
family members or business associates, shall 
have the power to determine what is income 
and what is principal. If the terms of a trust 
provide that this Act specifically or principal 
and income legislation in general does not ap- 
ply to the trust but fail to provide a rule to deal 
with a matter provided for in this Act, the 
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trustee has an implied grant of discretion to do not provide that one or more of the benefi- 
decide the question. Section 103(b) [§ 35-6-  ciaries are to be favored. The fact that a person 
103(b)] provides that the rule of impartiality is named an income beneficiary or a remainder 
applies in the exercise of such a discretionary beneficiary is not by itself an indication of 
power to the extent that the terms of the trust partiality for that beneficiary. 


35-6-104. Trustee’s power to adjust. 


(a) A trustee may adjust between principal and income to the extent the 
trustee considers necessary if: 

(1) The trustee invests and manages trust assets as a prudent investor; 

(2) The terms of the trust describe the amount that may or must be 
distributed to a beneficiary by referring to the trust’s income; and 

(3) The trustee determines, after applying the rules in § 35-6-103(a), that 
the trustee is unable to comply with § 35-6-103(b). 

(b) In deciding whether and to what extent to exercise the power to make 
adjustments under this section, the trustee may consider, but is not limited to, 
any of the following: 

(1) The nature, purpose, and expected duration of the trust; 

(2) The intent of the settlor; 

(3) The identity and circumstances of the beneficiaries; 

(4) The needs for liquidity, regularity of income, and preservation and 
appreciation of capital; 

(5) The assets held in the trust; the extent to which they consist of 
financial assets, interests in closely held enterprises, tangible and intangible 
personal property, or real property; the extent to which an asset is used by 
a beneficiary; and whether an asset was purchased by the trustee or received 
from the settlor; 

(6) The net amount allocated to income under the other sections of this 
chapter and the increase or decrease in the value of the principal assets, 
which the trustee may estimate as to assets for which market values are not © 
readily available; 

(7) Whether and to what extent the terms of the trust give the trustee the 
power to invade principal or accumulate income or prohibit the trustee from 
invading principal or accumulating income, and the extent to which the 
trustee has exercised a power from time to time to invade principal or 
accumulate income; 

(8) The actual and anticipated effect of economic conditions on principal 
and income and effects of inflation and deflation; and 

(9) The anticipated tax consequences of an adjustment. 

(c) A trustee may not make an adjustment: 

(1) That disqualifies the trust for an estate tax or gift tax marital or 
charitable deduction that would be allowed, in whole or in part, if the trustee 
did not have the power to make the adjustment; 

(2) That reduces the actuarial value of the income interest in a trust to 
which a person transfers property with the intent to qualify for a gift tax 
exclusion; 

(3) That changes the amount payable to a beneficiary as a fixed annuity or 
a fixed fraction of the value of the trust assets; 

(4) From any amount that is permanently set aside for charitable pur- 
poses under a will or the terms of a trust unless both income and principal 
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are so set aside; 
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(5) If possessing or exercising the power to make an adjustment causes an 
individual to be treated as the owner of all or part of the trust for income tax 
purposes, and the individual would not be treated as the owner if the trustee 
did not possess the power to make an adjustment; 

(6) If possessing or exercising the power to make an adjustment causes all 
or part of the trust assets to be included for estate tax purposes in the estate 
of an individual who has the power to remove a trustee or appoint a trustee, 
or both, and the assets would not be included in the estate of the individual 
if the trustee did not possess the power to make an adjustment; 

(7) If the trustee is a beneficiary of the trust; or 

(8) Ifthe trustee is not a beneficiary, but the adjustment would benefit the 


trustee directly or indirectly. 


(d) If subdivision (c)(5), (c)(6), (c)(7), or (c)(8) applies to a trustee and there 
is more than one (1) trustee, a cotrustee to whom the provision does not apply 
may make the adjustment unless the exercise of the power by the remaining 
trustee or trustees is not permitted by the terms of the trust. 

(e) A trustee may release the entire power conferred by subsection (a) or 
may release only the power to adjust from income to principal or the power to 
adjust from principal to income if the trustee is uncertain about whether 
possessing or exercising the power will cause a result described in subdivision 


-(c)(1)-(6) or (c)(8), or if the trustee determines that possessing or exercising the 


power will or may deprive the trust of a tax benefit or impose a tax burden not 


described in subsection (c). The release may be permanent or for a specified 
period, including a period measured by the life of an individual. 


(f) Terms of a trust that limit the power of a trustee to make an adjustment 


between principal and income do not affect the application of this section 
unless it is clear from the terms of the trust that the terms are intended to 
deny the trustee the power of adjustment conferred by subsection (a). 


(g) Nothing in this section or in this chapter is intended to create or imply 
a duty to make an adjustment, and a trustee is not liable for not considering 
whether to make an adjustment or for choosing not to make an adjustment. 


History. 


Acts 2000, ch. 829, § 1; 2004, ch. 866, § 7. 


Law Reviews. 


Where There’s a Will: “Total return trusts” 


come to Tennessee (Dan W. Holbrook), 37 No. 
12 Tenn. B.J. 33 (2001). 


COMMENTS TO OFFICIAL TEXT 


Purpose and Scope of Provision. 

The purpose of Section 104 [§ 35-6-104] is to 
enable a trustee to select investments using the 
standards of a prudent investor without having 
to realize a particular portion of the portfolio’s 
total return in the form of traditional trust 
accounting income such as interest, dividends, 


and rents. Section 104(a) [§ 35-6-104(a)] autho- 
rizes a trustee to make adjustments between 
| principal and income if three conditions are 


’ met: (1) the trustee must be managing the trust 


assets under the prudent investor rule; (2) the 
terms of the trust must express the income 
beneficiary's distribution rights in terms of the 
right to receive “income” in the sense of tradi- 
tional trust accounting income; and (3) the 
trustee must determine, after applying the 
rules in Section 103(a) [§ 35-6-103(a)], that he 
is unable to comply with Section 103(b) [§ 35- 
6-103(b)]. In deciding whether and to what 
extent to exercise the power to adjust, the 
trustee is required to consider the factors de- 
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scribed in Section 104(b) [§ 35-6-104(b)], but 
the trustee may not make an adjustment in 
circumstances described in Section 104(c) 
[§ 35-6-104(c)]. 

Section 104 [§ 35-6-104] does not empower a 
trustee to increase or decrease the degree of 
beneficial enjoyment to which a beneficiary is 
entitled under the terms of the trust; rather, it 
authorizes the trustee to make adjustments 
between principal and income that may be 
necessary if the income component of a portfo- 
lio’s total return is too small or too large be- 
cause of investment decisions made by the 
trustee under the prudent investor rule. The 
paramount consideration in applying Section 
104(a) [§ 35-6-104(a)] is the requirement in 
Section 103(b) [§ 35-6-103(b)] that “a fiduciary 
must administer a trust or estate impartially, 
based on what is fair and reasonable to all of 
the beneficiaries, except to the extent that the 
terms of the trust or the will clearly manifest 
an intention that the fiduciary shall or may 
favor one or more of the beneficiaries.” The 
power to adjust is subject to control by the court 
to prevent an abuse of discretion. Restatement 
(Second) of Trusts § 187 (1959). See also id. 
§§ 183, 232, 233, Comment p (1959). 

Section 104 [§ 35-6-104] will be important 
for trusts that are irrevocable when a State 
adopts the prudent investor rule by statute or 
judicial approval of the rule in Restatement of 
Trusts 3d: Prudent Investor Rule. Wills and 
trust instruments executed after the rule is 
adopted can be drafted to describe a beneficia- 
rys distribution rights in terms that do not 
depend upon the amount of trust accounting 
income, but to the extent that drafters of trust 
documents continue to describe an income ben- 
eficiary’s distribution rights by referring to 
trust accounting income, Section 104 [§ 35-6- 
104] will be an important tool in trust admin- 
istration. 


Power to Adjust. 

The exercise of the power to adjust is gov- 
erned by a trustee’s duty of impartiality, which 
requires the trustee to strike an appropriate 
balance between the interests of the income 
and remainder beneficiaries. Section 103(b) 
[§ 35-6-103(b)] expresses this duty by requir- 
ing the trustee to “administer a trust or estate 
impartially, based on what is fair and reason- 
able to all of the beneficiaries, except to the 
extent that the terms of the trust or the will 
clearly manifest an intention that the fiduciary 
shall or may favor one or more of the beneficia- 
ries.” Because this involves the exercise of 
judgment in circumstances rarely capable of 
perfect resolution, trustees are not expected to 
achieve perfection; they are, however, required 
to make conscious decisions in good faith and 
with proper motives. 

In seeking the proper balance between the 
interests of the beneficiaries in matters involv- 
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ing principal and income, a trustee’s traditional 
approach has been to determine the settlor’s 
objectives from the terms of the trust, gather 
the information needed to ascertain the finan- 
cial circumstances of the beneficiaries, deter- 
mine the extent to which the settlor’s objectives 
can be achieved with the resources available in 
the trust, and then allocate the trust’s assets 
between stocks and fixed-income securities in a 
way that will produce a particular level or 
range of income for the income beneficiary. The 
key element in this process has been to deter- 
mine the appropriate level or range of income 
for the income beneficiary, and that will con- 
tinue to be the key element in deciding whether 
and to what extent to exercise the discretionary 
power conferred by Section 104(a) [§ 35-6- 
104(a)]. If it becomes necessary for a court to 
determine whether an abuse of the discretion- 
ary power to adjust between principal and 
income has occurred, the criteria should be the 
same as those that courts have used in the past 
to determine whether a trustee has abused its 
discretion in allocating the trust’s assets be- 
tween stocks and fixed-income securities. 

A fiduciary has broad latitude in choosing the 
methods and criteria to use in deciding whether 
and to what extent to exercise the power to 
adjust in order to achieve impartiality between 
income beneficiaries and remainder beneficia- 
ries or the degree of partiality for one or the 
other that is provided for by the terms of the 
trust or the will. For example, in deciding what 
the appropriate level or range of income should 
be for the income beneficiary and whether to 
exercise the power, a trustee may use the 
methods employed prior to the adoption of the 
1997 Act in deciding how to allocate trust 
assets between stocks and fixed-income securi- 
ties; or may consider the amount that would be 
distributed each year based on a percentage of 
the portfolio’s value at the beginning or end of 
an accounting period, portfolio orthe average 
portfolio value for several accounting periods, 
in a manner similar to a unitrust, and may 
select a percentage that the trustee believes is 
appropriate for this purpose and use the same 
percentage or different percentages in subse- 
quent years. The trustee may also use hypo- 
thetical portfolios of marketable securities to 
determine an appropriate level or range of 
income within which a distribution might fall. 

An adjustment may be made prospectively at 
the beginning of an accounting period, based on 
a projected return or range of returns for a 
trust’s portfolio, or retrospectively after the 
fiduciary knows the total realized or unrealized 
return for the period; and instead of an annual 
adjustment, the trustee may distribute a fixed 
dollar amount for several years, in a manner 
similar to an annuity, and may change the fixed 
dollar amount periodically. No inference of 
abuse is to be drawn if a fiduciary uses different 
methods or criteria for the same trust from 
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time to time, or uses different methods or 
criteria for different trusts for the same ac- 
counting period. 

While a trustee must consider the portfolio as 
a whole in deciding whether and to what extent 
to exercise the power to adjust, a trustee may 
apply different criteria in considering the por- 
tion of the portfolio that is composed of market- 
able securities and the portion whose market 
value cannot be determined readily, and may 
take into account a beneficiary’s use or posses- 
sion of a trust asset. 

Under the prudent investor rule, a trustee is 
to incur costs that are appropriate and reason- 
able in relation to the assets and the purposes 
of the trust, and the same consideration applies 
in determining whether and to what extent to 
exercise the power to adjust. In making invest- 
ment decisions under the prudent investor rule, 
the trustee will have considered the purposes, 
terms, distribution requirements, and other 
circumstances of the trust for the purpose of 
adopting an overall investment strategy having 
risk and return objectives reasonably suited to 
the trust. A trustee is not required to duplicate 
that work for principal and income purposes, 
and in many cases the decision about whether 
and to what extent to exercise the power to 
adjust may be made at the same time as the 
investment decisions. To help achieve the objec- 
tive of reasonable investment costs, a trustee 
may also adopt policies that apply to all trusts 
or to individual trusts or classes of trusts, based 
on their size or other criteria, stating whether 
and under what circumstances the power to 
adjust will be exercised and the method of 
making adjustments; no inference of abuse is to 
be drawn if a trustee adopts such policies. 


Three conditions to the exercise of the 
power to adjust. 

The first of the three conditions that must be 
met before a trustee can exercise the power to 
adjust — that the trustee invest and manage 
trust assets as a prudent investor — is ex- 
pressed in this Act by language derived from 
the Uniform Prudent Investor Act, but the 
condition will be met whether the prudent 
investor rule applies because the Uniform Act 
or other prudent investor legislation has been 
enacted, the prudent investor rule has been 
approved by the courts, or the terms of the trust 
require it. Even if a State’s legislature or courts 
have not formally adopted the rule, the Re- 
statement establishes the prudent investor rule 
as an authoritative interpretation of the com- 
mon law prudent man rule, referring to the 
prudent investor rule as a “modest reformula- 
tion of the Harvard College dictum and the 
basic rule of prior Restatements.” Restatement 
of Trusts 3d: Prudent Investor Rule, Introduc- 
tion, at 5. As a result, there is a basis for 
concluding that the first condition is satisfied in 
virtually all States except those in which a 
trustee is permitted to invest only in assets set 
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forth in a statutory “legal list.” 

The second condition will be met when the 
terms of the trust require all of the “income” to 
be distributed at regular intervals; or when the 
terms of the trust require a trustee to distribute 
all of the income, but permit the trustee to 
decide how much to distribute to each member 
of a class of beneficiaries; or when the terms of 
a trust provide that the beneficiary shall re- 
ceive the greater of the trust accounting income 
and a fixed dollar amount (an annuity), or of 
trust accounting income and a fractional share 
of the value of the trust assets (a unitrust 
amount). If the trust authorizes the trustee in 
its discretion to distribute the trust’s income to 
the beneficiary or to accumulate some or all of 
the income, the condition will be met because 
the terms of the trust do not permit the trustee 
to distribute more than the trust accounting 
income. 

To meet the third condition, the trustee must 
first meet the requirements of Section 103(a) 
I$ 35-6-103(a)], i.e., she must apply the terms 
of the trust, decide whether to exercise the 
discretionary powers given to the trustee under 
the terms of the trust, and must apply the 
provisions of the Act if the terms of the trust do 
not contain a different provision or give the 
trustee discretion. Second, the trustee must 
determine the extent to which the terms of the 
trust clearly manifest an intention by the set- 
tlor that the trustee may or must favor one or 
more of the beneficiaries. To the extent that the 
terms of the trust do not require partiality, the 
trustee must conclude that she is unable to 
comply with the duty to administer the trust 
impartially. To the extent that the terms of the 
trust do require or permit the trustee to favor 
the income beneficiary or the remainder benefi- 
ciary, the trustee must conclude that she is 
unable to achieve the degree of partiality re- 
quired or permitted. If the trustee comes to 
either conclusion — that she is unable to ad- 
minister the trust impartially or that she is 
unable to achieve the degree of partiality re- 
quired or permitted — she may exercise the 
power to adjust under Section 104(a) [§ 35-6- 
104]. 


Impartiality and productivity of income. 
The duty of impartiality between income and 
remainder beneficiaries is linked to the trust- 
ee’s duty to make the portfolio productive of 
trust accounting income whenever the distribu- 
tion requirements are expressed in terms of 
distributing the trust’s “income.” The 1962 Act 
implies that the duty to produce income applies 
on an asset by asset basis because the right of 
an income beneficiary to receive “delayed in- 
come” from the sale proceeds of underproduc- 
tive property under Section 12 of that Act arises 
if “any part of principal ... has not produced an 
average net income of a least 1% per year of its 
inventory value for more than a year ....” Under 
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the prudent investor rule, “[tlo whatever extent 
a requirement of income productivity exists,... 
the requirement applies not investment by in- 
vestment but to the portfolio as a whole.” Re- 
statement of Trusts 3d: Prudent Investor Rule 
§ 227, Comment i, at 34. The power to adjust 
under Section 104(a) [§ 35-6-104] is also to be 
exercised by considering net income from the 
portfolio as a whole and not investment by 
investment. Section 413(b) of this Act [§ 35-6- 
413(b)] eliminates the underproductive prop- 
erty rule in all cases other than trusts for which 
a marital deduction is allowed, and it applies to 
a marital deduction trust if the trust’s assets 
“consist substantially of property that does not 
provide the surviving spouse with sufficient 
income from or use of the trust assets ...” — in 
other words, the section applies by reference to 
the portfolio as a whole. 

While the purpose of the power to adjust in 
Section 104(a) [§ 35-6-104(a)] is to eliminate 
the need for a trustee who operates under the 
prudent investor rule to be concerned about the 
income component of the portfolio’s total re- 
turn, the trustee must still determine the ex- 
tent to which a distribution must be made to an 
income beneficiary and the adequacy of the 
portfolio’s liquidity as a whole to make that 
distribution. 

For a discussion of investment considerations 
involving specific investments and techniques 
under the prudent investor rule, see Restate- 
ment of Trusts 3d: Prudent Investor Rule 
§ 227, Comments k-p. 


Factors to consider in exercising the 
power to adjust. 

Section 104(b) [§ 35-6-104(b)] requires a 
trustee to consider factors relevant to the trust 
and its beneficiaries in deciding whether and to 
what extent the power to adjust should be 
exercised. Section 2(c) of the Uniform Prudent 
Investor Act sets forth circumstances that a 
trustee is to consider in investing and manag- 
ing trust assets. The circumstances in Section 
2(c) of the Uniform Prudent Investor Act are 
the source of the factors in paragraphs (3) 
through (6) and (8) of Section 104(b) [§ 35-6- 
104(b)(3)-(6), (8)] (modified where necessary to 
adapt them to the purposes of this Act) so that, 
to the extent possible, comparable factors will 
apply to investment decisions and decisions 
involving the power to adjust. If a trustee who 
is operating under the prudent investor rule 
decides that the portfolio should be composed of 
financial assets whose total return will result 
primarily from capital appreciation rather than 
dividends, interest, and rents, the trustee can 
decide at the same time the extent to which an 
adjustment from principal to income may be 
necessary under Section 104 [§ 35-6-104]. On 
the other hand, if a trustee decides that the risk 
and return objectives for the trust are best 
achieved by a portfolio whose total return in- 
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cludes interest and dividend income that is 
sufficient to provide the income beneficiary 
with the beneficial interest to which the benefi- 
ciary is entitled under the terms of the trust, 
the trustee can decide that it is unnecessary to 
exercise the power to adjust. 


Assets received from the settlor. 

Section 3 of the Uniform Prudent Investor 
Act provides that “[a] trustee shall diversify the 
investments of the trust unless the trustee 
reasonably determines that, because of special 
circumstances, the purposes of the trust are 
better served without diversifying.” The special 
circumstances may include the wish to retain a 
family business, the benefit derived from defer- 
ring liquidation of the asset in order to defer 
payment of income taxes, or the anticipated 
capital appreciation from retaining an asset 
such as undeveloped real estate for a long 
period. To the extent the trustee retains assets 
received from the settlor because of special 
circumstances that overcome the duty to diver- 
sify, the trustee may take these circumstances 
into account in determining whether and to 
what extent the power to adjust should be 
exercised to change the results produced by 
other provisions of this Act that apply to the 
retained assets. See Section 104(b)(5) [§ 35-6- 
104(b)(5)]; Uniform Prudent Investor Act § 3, 
Comment, 7B U.L.A. 18, at 25-26 (Supp. 1997); 
Restatement of Trusts 3d: Prudent Investor 
Rule § 229 and Comments a-e. 


Limitations on the power to adjust. 

The purpose of subsections (c)(1) through (4) 
is to preserve tax benefits that may have been 
an important purpose for creating the trust. 
Subsections (c)(5), (6), and (8) deny the power to 
adjust in the circumstances described in those 
subsections in order to prevent adverse tax 
consequences, and subsection (c)(7) denies the 
power to adjust to any beneficiary, whether or 
not possession of the power may have adverse 
tax consequences. 

Under subsection (c)(1), a trustee cannot 
make an adjustment that diminishes the in- 
come interest in a trust that requires all of the 
income to be paid at least annually to a surviv- 
ing spouse and for which an estate tax or gift 
tax marital deduction is allowed; but this sub- 
section does not prevent the trustee from mak- 
ing an adjustment that increases the amount of 
income paid from a marital deduction trust to 
the surviving spouse. Subsection (c)(1) applies 
to a trust that qualifies for the marital deduc- 
tion because the surviving spouse has a general 
power of appointment over the trust, but it 
applies to a qualified terminable interest prop- 
erty (QTIP) trust only if and to the extent that 
the fiduciary makes the election required to 
obtain the tax deduction. Subsection (c)(1) does 
not apply to a so-called “estate” trust. This type 
of trust qualifies for the marital deduction 
because the terms of the trust require the 
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principal and undistributed income to be paid 
to the surviving spouse’s estate when the 
spouse dies; it is not necessary for the terms of 
an estate trust to require the income to be 
distributed annually. Reg. 
§ 20.2056(c)-2(b)(1)(ii1). 

Subsection (c)(3) applies to annuity trusts 
and unitrusts with no charitable beneficiaries 
as well as to trusts with charitable income or 
remainder beneficiaries; its purpose is to make 
it clear that a beneficiary’s right to receive a 
fixed annuity or a fixed fraction of the value of 
a trust’s assets is not subject to adjustment 
under Section 104(a) [§ 35-6-104(a)]. Subsec- 
tion (c)(3) does not apply to any additional 
amount to which the beneficiary may be en- 
titled that is expressed in terms of a right to 
receive income from the trust. For example, if a 
beneficiary is to receive a fixed annuity or the 
trust’s income, whichever is greater, subsection 
(c)(3) does not prevent a trustee from making 
an adjustment under Section 104(a) [§ 35-6- 
104(a)] in determining the amount of the trust’s 
income. 

If subsection (c)(5), (6), (7), or (8), prevents a 
trustee from exercising the power to adjust, 
subsection (d) permits a cotrustee who is not 
subject to the provision to exercise the power 
unless the terms of the trust do not permit the 
cotrustee to do so. 


Release of the power to adjust. 

Section 104(e) [§ 35-6-104(e)] permits a 
trustee to release all or part of the power to 
adjust in circumstances in which the possession 
or exercise of the power might deprive the trust 
of a tax benefit or impose a tax burden. For 
example, if possessing the power would dimin- 
ish the actuarial value of the income interest in 
a trust for which the income beneficiary’s estate 
may be eligible to claim a credit for property 
previously taxed if the beneficiary dies within 
ten years after the death of the person creating 
the trust, the trustee is permitted under sub- 
section (e) to release just the power to adjust 
from income to principal. 


Trust terms that limit a power to adjust. 
Section 104(f) [§ 35-6-104(f)] applies to trust 
provisions that limit a trustee’s power to ad- 
just. Since the power is intended to enable 
trustees to employ the prudent investor rule 
without being constrained by traditional prin- 
cipal and income rules, an instrument executed 
before the adoption of this Act whose terms 
describe the amount that may or must be 
distributed to a beneficiary by referring to the 
trust’s income or that prohibit the invasion of 
principal or that prohibit equitable adjust- 
ments in general should not be construed as 
forbidding the use of the power to adjust under 
Section 104(a) [§ 35-6-104(a)] if the need for 
adjustment arises because the trustee is oper- 
ating under the prudent investor rule. Instru- 
ments containing such provisions that are ex- 
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ecuted after the adoption of this Act should 
specifically refer to the power to adjust if the 
settlor intends to forbid its use. See generally, 
Joel C. Dobris, Limits on the Doctrine of Equi- 
table Adjustment in Sophisticated Postmortem 
Tax Planning, 66 Iowa L. Rev. 273 (1981). 


Examples. 

The following examples illustrate the appli- 
cation of Section 104 [§ 35-6-104]: 

Example (1) — T is the successor trustee of a 
trust that provides income to A for life, remain- 
der to B. T has received from the prior trustee a 
portfolio of financial assets invested 20% in 
stocks and 80% in bonds. Following the prudent 
investor rule, T determines that a strategy of 
investing the portfolio 50% in stocks and 50% in 
bonds has risk and return objectives that are 
reasonably suited to the trust, but T also deter- 
mines that adopting this approach will cause 
the trust to receive a smaller amount of divi- 
dend and interest income. After considering the 
factors in Section 104(b) [§ 35-6-104(b)], T may 
transfer cash from principal to income to the 
extent T considers it necessary to increase the 
amount distributed to the income beneficiary. 

Example (2) — T is the trustee of a trust that 
requires the income to be paid to the settlor’s 
son C for life, remainder to C’s daughter D. Ina 
period of very high inflation, T purchases bonds 
that pay double-digit interest and determines 
that a portion of the interest, which is allocated 
to income under Section 406 of this Act [§ 35- 
6-406], is a return of capital. In consideration of 
the loss of value of principal due to inflation 
and other factors that T considers relevant, T 
may transfer part of the interest to principal. 

Example (3) — T is the trustee of a trust that 
requires the income to be paid to the settlor’s 
sister E for life, remainder to charity F. E is a 
retired schoolteacher who is single and has no 
children. E’s income from her social security, 
pension, and savings exceeds the amount re- 
quired to provide for her accustomed standard 
of living. The terms of the trust permit T to 
invade principal to provide for E’s health and to 
support her in her accustomed manner of liv- 
ing, but do not otherwise indicate that T should 
favor E or F. Applying the prudent investor 
rule, T determines that the trust assets should 
be invested entirely in growth stocks that pro- 
duce very little dividend income. Even though 
it is not necessary to invade principal to main- 
tain E’s accustomed standard of living, she is 
entitled to receive from the trust the degree of 
beneficial enjoyment normally accorded a per- 
son who is the sole income beneficiary of a 
trust, and T may transfer cash from principal to 
income to provide her with that degree of 
enjoyment. 

Example (4) — T is the trustee of a trust that 
is governed by the law of State X. The trust 
became irrevocable before State X adopted the 
prudent investor rule. The terms of the trust 
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require all of the income to be paid to G for life, 
remainder to H, and also give T the power to 
invade principal for the benefit of G for “dire 
emergencies only.” The terms of the trust limit 
the aggregate amount that T can distribute to 
G from principal during G’s life to 6% of the 
trust’s value at its inception. The trust’s port- 
folio is invested initially 50% in stocks and 50% 
in bonds, but after State X adopts the prudent 
investor rule T determines that, to achieve 
suitable risk and return objectives for the trust, 
the assets should be invested 90% in stocks and 
10% in bonds. This change increases the total 
return from the portfolio and decreases the 
dividend and interest income. Thereafter, even 
though G does not experience a dire emergency, 
T may exercise the power to adjust under 
Section 104(a) to the extent that T determines 
that the adjustment is from only the capital 
appreciation resulting from the change in the 
portfolio’s asset allocation. If T is unable to 
determine the extent to which capital apprecia- 
tion resulted from the change in asset alloca- 
tion or is unable to maintain adequate records 
to determine the extent to which principal 
distributions to G for dire emergencies do not 
exceed the 6% limitation, T may not exercise 
the power to adjust. See Joel C. Dobris, Limits 
on the Doctrine of Equitable Adjustment in 
Sophisticated Postmortem Tax Planning, 66 
Iowa L. Rev. 273 (1981). 
Example (5) — T is the trustee of a trust for 
the settlor’s child. The trust owns a diversified 
portfolio of marketable financial assets with a 
value of $600,000, and is also the sole benefi- 
ciary of the settlor’s IRA, which holds a diver- 
sified portfolio of marketable financial assets 
with a value of $900,000. The trust receives a 
distribution from the IRA that is the minimum 
amount required to be distributed under the 
Internal Revenue Code, and T allocates 10% of 
the distribution to income under Section 409(c) 
of this Act [§ 35-6-409(c)]. The total return on 
the IRA’s assets exceeds the amount distrib- 
uted to the trust, and the value of the IRA at 
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the end of the year is more than its value at the 
beginning of the year. Relevant factors that T 
may consider in determining whether to exer- 
cise the power to adjust and the extent to which 
an adjustment should be made to comply with 
Section 103(b) [§ 35-6-103(b)] include the total 
return from all of the trust’s assets, those 
owned directly as well as its interest in the IRA, 
the extent to which the trust will be subject to 
income tax on the portion of the IRA distribu- 
tion that is allocated to principal, and the 
extent to which the income beneficiary will be 
subject to income tax on the amount that T 
distributes to the income beneficiary. 

Example (6) — T is the trustee of a trust 
whose portfolio includes a large parcel of unde- 
veloped real estate. T pays real property taxes 
on the undeveloped parcel from income each 
year pursuant to Section 501(3) [§ 35-6- 
501(3)]. After considering the return from the 
trust’s portfolio as a whole and other relevant 
factors described in Section 104(b) [§ 35-6- 
104(b)], T may exercise the power to adjust 
under Section 104(a) [§ 35-6-104(a)] to transfer 
cash from principal to income in order to dis- 
tribute to the income beneficiary an amount 
that T considers necessary to comply with Sec- 
tion 103(b) [§ 35-6-103(b)]. 

Example (7) — T is the trustee of a trust 
whose portfolio includes an interest in a mutual 
fund that is sponsored by T. As the manager of 
the mutual fund, T charges the fund a manage- 
ment fee that reduces the amount available to 
distribute to the trust by $2,000. If the fee had 
been paid directly by the trust, one-half of the 
fee would have been paid from income under 
Section 501(1) [§ 35-6-501(1)] and the other 
one-half would have been paid from principal 
under Section 502(a)(1) [§ 35-6-502(a)(1)]. Af 
ter considering the total return from the port- 
folio as a whole and other relevant factors 
described in Section 104(b) [§ 35-6-104(b)], T 
may exercise its power to adjust under Section 
104(a) [§ 35-6-104(a)] by transferring $1,000, 
or half of the trust’s proportionate share of the 
fee, from principal to income. 


(a) A trustee may, but is not required to, give a notice of proposed action 
regarding a matter governed by this chapter as provided in this section. For 
the purpose of this section, a proposed action includes: 


(1) An individual action; 
(2) A course of action; or 
(3) A decision not to take action. 


(b) If the trustee decides to give notice, the trustee shall mail notice of the 
proposed action to all adult beneficiaries who are receiving, or are entitled to 
receive, income under the trust or to receive a distribution of principal if the 
trust were terminated at the time the notice is given. 

(c) Notice of proposed action need not be given to any person who consents 
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in writing to the proposed action. The consent may be executed at any time 
before or after the proposed action is taken. 

(d) The notice of proposed action shall state that it is given pursuant to this 
section and shall state all of the following: 

(1) The name and mailing address of the trustee; 

(2) The name and telephone number of a person who may be contacted for 
additional information; 

(3) A description of the action proposed to be taken and an explanation of 
the reasons for the action; 

(4) The time within which objections to the proposed action can be made, 
which shall be at least sixty (60) days from the mailing of the notice of 
proposed action; and 

(5) The date on or after which the proposed action may be taken or is effective. 
(e) A beneficiary may object to the proposed action by mailing a written 

objection to the trustee at the address stated in the notice of proposed action 
within the time period specified in the notice of proposed action. 

(f) A trustee is not liable to a beneficiary for an action regarding a matter 
governed by this chapter if the trustee does not receive a written objection to 
the proposed action from the beneficiary within the applicable period and the 
other requirements of this section are satisfied. If no beneficiary entitled to 
notice objects under this section, the trustee is not liable to any current or 
future beneficiary with respect to the proposed action. 

(g) If the trustee receives a written objection within the applicable period, 
either the trustee or a beneficiary may petition the court to have the proposed 
action taken as proposed, taken with modifications, or denied. In the proceed- 
ing, a beneficiary objecting to the proposed action has the burden of proving 
that the trustee’s proposed action should not be taken. A beneficiary who has 
not objected is not estopped from opposing the proposed action in the 
proceeding. If the trustee decides not to implement the proposed action, the 
trustee shall notify the beneficiaries of the decision not to take the action and 
the reasons for the decision, and the trustee’s decision not to implement the 
proposed action does not itself give rise to liability to any current or future 
beneficiary. A beneficiary may petition the court to have the action taken, and 
has the burden of proving that it should be taken. 


History. 
Acts 2000, ch. 829, § 1. 


35-6-106. Remedy. 


With respect to a trustee’s exercise or nonexercise of the power to make an 
adjustment under § 35-5-104, the sole remedy is to direct, deny, or revise an 
adjustment between principal and income. 


History. Stock Dividends and Trusts Created Prior to 
Acts 2000, ch. 829, § 1. March 1, 1955: Should the Uniform Principal 
And Income Act Apply?, 39 Tenn. L. Rev. 688 


_Law Reviews. 

Conversions of Nonprofit Hospitals to For- 
Profit Status: The Tennessee Experience, 28 U. 
Mem. L. Rev. 1077 (1998). 


(1971). 
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35-6-107. Records. 


A trustee who elects to exercise any power or not to exercise any power under 
this chapter shall maintain only such records that may be necessary or 
appropriate in the discretion of the trustee to support such determination at 
the time the determination is made and shall not be required to maintain 
records not necessary for the administration of the trust. 


History. 
Acts 2000, ch. 829, § 1. 


35-6-108. Total return unitrusts. 


(a) In this section: 

(1) “Disinterested person” means a person who is not a “related or 
subordinate party,” as defined in 26 U.S.C. § 672(c), with respect to the 
person then acting as trustee of the trust and excludes the trustor of the 
trust and any interested trustee; 

(2) “Income trust” means a trust, created by either an inter vivos or a 
testamentary instrument, which directs or permits the trustee to distribute 
the net income of the trust to one (1) or more persons, either in fixed 
proportions or in amounts or proportions determined by the trustee and 
regardless of whether the trust directs or permits the trustee to distribute 
the principal of the trust to one (1) or more such persons; 

(3) “Interested distributee” means a person to whom distributions of 
income or principal can currently be made who has the power to remove the 
existing trustee and designate as successor a person who may be a “related 
or subordinate party,” as defined in 26 U.S.C. § 672(c), with respect to such 
distributee; 

(4) “Interested trustee” means an individual trustee who is a qualified 
beneficiary or any trustee who may be removed and replaced by an 
interested distributee, or an individual trustee whose legal obligation to 
support a beneficiary may be satisfied by distributions of income and 
principal of the trust; 

(5) “Internal Revenue Code” refers to the Internal Revenue Code of 1986, 
as amended from time to time, and any references to a section of such shall 
include any successor, substituted, or amended section of the Internal 
Revenue Code; 

(6) “Qualified beneficiaries” means those beneficiaries of a trust specified 
in § 35-15-103(24); 

(7) “Total return unitrust” means an income trust that has been converted | 
under this section or the laws of any other jurisdiction that permits an 
income trust to be converted to a trust in which a unitrust amount is treated 
as the net income of the trust; 

(8) “Trustee” means all persons acting as trustee of the trust, except 
where expressly noted otherwise, whether acting in their discretion or on the 
direction of one (1) or more persons acting in a fiduciary capacity; 
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(9) “Trustor” means an individual who created an inter vivos or a 
testamentary trust; and 

(10) “Unitrust amount” means an amount computed as a percentage of 
the fair market value of the trust. 

(b) A trustee, other than an interested trustee, or where two (2) or more 
persons are acting as trustee, a majority of the trustees who are not an 
interested trustee, in either case hereafter “trustee”, may, in its sole discretion 
and without court approval: 

(1) Convert an income trust to a total return unitrust; 

(2) In the case of a total return unitrust converted under this section or 
the laws of any other jurisdiction, reconvert a total return unitrust to an 
income trust; or 

(3) In the case of a total return unitrust converted under this section or 
the laws of any other jurisdiction, change the percentage used to calculate 
the unitrust amount or the method used to determine the fair market value 
of the trust if all of the following apply: 

(A) The trustee adopts a written policy for the trust providing: 

(i) In the case of a trust being administered as an income trust, that 
future distributions from the trust will be unitrust amounts rather than 
net income; 

(ii) In the case of a trust being administered as a total return 
unitrust, that future distributions from the trust will be net income 
rather than unitrust amounts; or 

(iii) That the percentage used to calculate the unitrust amount or the 
method used to determine the fair market value of the trust will be 
changed as stated in the policy; 

(B) The trustee sends written notice of its intention to take such action, 
along with copies of such written policy and this section, to the trustor of 
the trust, if living, and to all qualified beneficiaries of the trust; 

(C) At least one (1) person receiving notice under subdivision (b)(3)(B) is 
legally competent; and 

(D) No person receiving such notice objects, by written instrument 
delivered to the trustee, to the proposed action of the trustee within thirty 
(30) days of receipt of such notice. 

(c) If there is no trustee of the trust other than an interested trustee, the 
interested trustee or, where two (2) or more persons are acting as trustee and 
are interested trustees, a majority of such interested trustees may, in its sole 
discretion and without court approval: 

(1) Convert an income trust to a total return unitrust; 

(2) Reconvert a total return unitrust to an income trust; or 

(3) Change the percentage used to calculate the unitrust amount or the 
method used to determine the fair market value of the trust if all of the 
following apply: 

(A) The trustee adopts a written policy for the trust providing: 

(i) In the case of a trust being administered as an income trust, that 
future distributions from the trust will be unitrust amounts rather than 
net income; 

(ii) In the case of a trust being administered as a total return 
unitrust, that future distributions from the trust will be net income 
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rather than unitrust amounts; or 

(iii) That the percentage used to calculate the unitrust amount or the 
method used to determine the fair market value of the trust will be 
changed as stated in the policy; 

(B) The trustee appoints a disinterested person who, in its sole discre- 
tion but acting in a fiduciary capacity, determines for the trustee: 

(i) The percentage to be used to calculate the unitrust amount; 

(ii) The method to be used in determining the fair market value of the 
trust; and 

(111) Which assets, if any, are to be excluded in determining the 
unitrust amount; 

(C) The trustee sends written notice of its intention to take such action, 
along with copies of such written policy and this section, and the 
determinations of the disinterested person to the trustor of the trust, if 
living, and to all qualified beneficiaries of the trust; 

(D) At least one (1) person receiving notice under subdivision (c)(3)(C), 
of this section is legally competent; and 

(EZ) No person receiving such notice objects, by written instrument 
delivered to the trustee, to the proposed action or the determinations of 
the disinterested person within thirty (30) days of receipt of such notice. 

(d) If any trustee desires to convert an income trust to a total return 
unitrust, reconvert a total return unitrust to an income trust, or change the 
percentage used to calculate the unitrust amount or the method used to 
determine the fair market value of the trust but does not have the ability to or 
elects not to do it under subsection (b) or (c), the trustee may petition the court 
for such order as the trustee deems appropriate. In the event, however, there 
is only one (1) trustee of such trust and such trustee is an interested trustee or 
in the event there are two (2) or more trustees of such trust and a majority of 
them are interested trustees, the court, in its own discretion or on the petition 
of such trustee or trustees or any person interested in the trust, may appoint 
a disinterested person who, acting in a fiduciary capacity, shall present such 
information to the court as shall be necessary to enable the court to make its 
determinations hereunder. 

(e) The fair market value of the trust shall be determined at least annually, 
using such valuation date or dates or averages of valuation dates as are 
deemed appropriate. Assets for which a fair market value cannot be readily 
ascertained shall be valued using such valuation methods as are deemed 
reasonable and appropriate. Assets used by a trust beneficiary, such as a 
residence property or tangible personal property, may be excluded from fair 
market value for computing the unitrust amount. 

(f) The percentage to be used in determining the unitrust amount shall be a 
reasonable current return from the trust, in any event not less than three 
percent (3%) nor more than five percent (5%), taking into account the 
intentions of the trustor of the trust as expressed in the governing instrument, 
the needs of the beneficiaries, general economic conditions, projected current 
earnings and appreciation for the trust, and projected inflation and its impact 
on the trust. 

(g) Following the conversion of an income trust to a total return unitrust, 







1173 UNIFORM PRINCIPAL AND INCOME ACT 35-6-108 
\ the trustee: 

(1) Shall consider the unitrust amount as paid from net accounting 
income determined as if the trust were not a unitrust; 

(2) Shall then consider the unitrust amount as paid from ordinary income 
not allocable to net accounting income; 

(3) After calculating the trust’s capital gain net income described in 26 
U.S.C. § 1222(9), may consider the unitrust amount as paid from net 
short-term capital gain described in 26 U.S.C. § 1222(5) and then from net 
long-term capital gain described in 26 U.S.C. § 1222(7); and 

(4) Shall then consider the unitrust amount as coming from the principal 
of the trust. 

/ (h) In administering a total return unitrust, the trustee may, in its sole 
| discretion but subject to the governing instrument, determine: 

(1) The effective date of the conversion; 

(2) The timing of distributions, including, but not limited to, provisions for 
prorating a distribution for a short year in which a beneficiary’s right to 
payments commences or ceases; 

(3) Whether distributions are to be made in cash or in kind or partly in 
cash and partly in kind; 

(4) If the trust is reconverted to an income trust, the effective date of such 
reconversion; and 

(5) Such other administrative issues as may be necessary or appropriate 
to carry out the purposes of this section. 

(i) Conversion to a total return unitrust under this section shall not affect 
jiany other provision of the governing instrument, if any, regarding distribu- 
|’ tions of principal. 

| G) In the case of a trust for which a marital deduction has been taken for 
\ federal tax purposes under 26 U.S.C. § 2056 or § 2523, the spouse otherwise 
entitled to receive the net income of the trust shall have the right, by written 
| instrument delivered to the trustee, to compel the reconversion during that 
spouse’s lifetime of the trust from a total return unitrust to an income trust, 
| notwithstanding anything in this section to the contrary. 

(k)(1) This section shall be construed as pertaining to the administration of 
a trust and shall be available to any trust including a trust initially 
converted to a total return unitrust under the laws of another jurisdiction 
that is administered in Tennessee under Tennessee law or to any trust, 
regardless of its place of administration, whose governing instrument 
provides that Tennessee law governs matters of construction or administra- 
tion unless: 

(A) The governing instrument reflects an intention that the current 
beneficiary or beneficiaries are to receive an amount other than a 
reasonable current return from the trust; 

(B) The trust is a pooled income fund described in 26 U.S.C. § 642(c)(5) 
or a charitable-remainder trust described in 26 U.S.C. § 664(d); and 

(C) The governing instrument expressly prohibits use of this section by 
specific reference to the section or expressly states the trustor’s intent that 
net income not be calculated as a unitrust amount. 

(2) Any of the following statements in the governing instrument, or words 
similar to such statements, shall be sufficient to preclude the use of this 
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section: 
The provisions of § 35-6-109, as amended, or any corresponding provi- 
sion of future law, shall not be used in the administration of this trust; or 
My trustee shall not determine the distributions to the income benefi- 
clary as a unitrust amount. 

(1) Any trustee or disinterested person who in good faith takes or fails to 
take any action under this section shall not be liable to any person affected by 
such action or inaction, regardless of whether such person received written 
notice as provided in this section and regardless of whether such person was 
under a legal disability at the time of the delivery of such notice. Such person’s 
exclusive remedy shall be to obtain an order of the court directing the trustee 
to convert an income trust to a total return unitrust, to reconvert from a total 
return unitrust to an income trust or to change the percentage used to 
calculate the unitrust amount. 

(m) This section shall be available to trusts in existence on July 1, 2010, or 
created thereafter. 


History. 
Acts 2010, ch. 725, § 21; 2018, ch. 887, § 1; 
2019, ch. 197,83. 


Committee of the Tennessee Bankers Associa- 
tion, as authorized by Acts of 2010, ch. 725, 
§ 24, it was recommended that the enactments 


by Acts 2010, ch. 725, § 21 be enacted as 


Code Commission Notes. Acts 2010, ch. $§ 35-6/108 and 35-6-109 respectively 


725, § 21 purported to enact §§ 35-17-101 and 
35-17-102. In comments jointly proposed by the 
Estate and Probate Section of the Tennessee 
Bar Association, the Probate Study Committee 
of the Tennessee Bar Association, and the Trust 


Compiler’s Notes. 
The Internal Revenue Code, referred to in 
this section, is compiled in title 26 U.S.C. 


COMMENTS TO OFFICIAL TEXT 


This section, which was added in 2010, al- 
lows a trustee to convert a mandatory income 
trust to a unitrust with an annual payment 


between 3% and 5% of the value of the trust — 
corpus. 


35-6-109. Express total return unitrusts. 


(a) This section shall apply to a trust that, by its governing instrument, 
requires or permits the distribution, at least annually, of a unitrust amount 
equal to a fixed percentage of not less than three percent (3%) nor more than 
five percent (5%) per year of the fair market value of the trust’s assets, valued 
at least annually, such trust to be referred to in this section as an “express total 
return unitrust”. 

(b) The unitrust amount for an express total return unitrust may be 
determined by reference to the fair market value of the trust’s assets in one (1) 
year or more than one (1) year. 

(c) Distribution of such a fixed percentage unitrust amount is considered a 
distribution of all of the income of the express total return unitrust. 

(d) An express total return unitrust may or may not provide a mechanism 
for changing the unitrust percentage similar to the mechanism provided under 
§ 35-6-108, based upon the factors noted therein, and may or may not provide 
for a conversion from a unitrust to an income trust and/or a reconversion of an 
income trust to a unitrust similar to the mechanism under § 35-6-108. 

(e) If an express total return unitrust does not specifically or by reference to 
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| § 35-6-108 deny a power to change the unitrust percentage or to convert to an 
‘income trust, then the trustee shall have such power and the express total 
\ return unitrust shall be deemed to be a “total return unitrust” within the 
|) meaning of § 35-6-108 for purposes of applying § 35-6-108 to the trust. 

| | (f) The distribution of a fixed percentage of not less than three percent (3%) 
nor more than five percent (5%) reasonably apportions the total return of an 
| express total return unitrust. 

| (g) The trust instrument may grant discretion to the trustee to adopt a 
| consistent practice of treating capital gains as part of the unitrust distribution, 
| to the extent that the unitrust distribution exceeds the net accounting income, 
| or it may specify the ordering of such classes of income. 

| (h) Unless the terms of the trust specifically provide otherwise, a distribu- 
|} tion of the unitrust amount from an express total return unitrust shall be 
| considered to have been made from the following sources in order of priority: 
: (1) From net accounting income determined as if the trust were not a 
unitrust; 

(2) From ordinary income not allocable to net accounting income; 

(3) After calculating the trust’s capital gain net income as described in 26 
U.S.C. § 1222(9), from net realized short-term capital gain as described in 
26 U.S.C. § 1222(5) and then from net realized long-term capital gain 
described in 26 U.S.C. § 1222(7); and 

(4) From the principal of the trust. 

(i) The trust instrument may provide that assets: 

(1) For which a fair market value cannot be readily ascertained shall be 
valued using such valuation methods as are deemed reasonable and appro- 
priate; and 

(2) Used by a trust beneficiary, such as a residence property or tangible 
personal property, may be excluded from the net fair market value for 
computing the unitrust amount. 
| () In this section, “Internal Revenue Code” refers to the Internal Revenue 
| Code of 1986 (U.S.C. title 26), and any references to a section thereof shall 








| ‘History. 







\'725, § 21 purported to enact §§ 35-17-101 and 
'|/35-17-102. In comments jointly proposed by the 
| Zstate and Probate Section of the Tennessee 


\'\3ar Association, the Probate Study Committee 


|} This section, which was added in 2010, al- 
| Ows a new trust to be established as a unitrust 


of the Tennessee Bar Association, and the Trust 
Committee of the Tennessee Bankers Associa- 
tion, as authorized by Acts of 2010, ch. 725, 
§ 24, it was recommended that the enactments 
by Acts 2010, ch. 725, § 21 be enacted as 
§§ 35-6-108 and 35-6-109, respectively. 


COMMENTS TO OFFICIAL TEXT 


with an annual payment between 3% and 5% of 


the value of the trust corpus. 
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PART 2 


DECEDENT’S ESTATE OR TERMINATING INCOME 
INTEREST 


35-6-201. Determination and distribution of net income. 


After a decedent dies, in the case of an estate, or after an income interest in 
a trust ends, the following rules apply: 

(1) A fiduciary of an estate or of a terminating income interest shall 
determine the amount of net income and net principal receipts received from 
property specifically given to a beneficiary under the rules in parts 3-5 of this 
chapter which apply to trustees and the rules in subdivision (5). The 
fiduciary shall distribute the net income and net principal receipts to the 
beneficiary who is to receive the specific property; 

(2) A fiduciary shall determine the remaining net income of a decedent’s 
estate or a terminating income interest under the rules in parts 3-5 of this 
chapter which apply to trustees and by: 

(A) Including in net income all income from property used to discharge 
habilities; 

(B) Paying from income or principal, in the fiduciary’s discretion, fees of 
attorneys, accountants, and fiduciaries; court costs and other expenses of 
administration; and interest on death taxes; but the fiduciary may pay 
those expenses from income of property passing to a trust for which the 
fiduciary claims an estate tax marital or charitable deduction only to the 
extent that the payment of those expenses from income will not cause the 
reduction or loss of the deduction; and 

(C) Paying from principal all other disbursements made or incurred in 
connection with the settlement of a decedent’s estate or the winding up of 
a terminating income interest, including debts, funeral expenses, disposi- 
tion of remains, family allowances, and death taxes and related penalties 
that are apportioned to the estate or terminating income interest by the 
will, the terms of the trust, or applicable law; 

(3) A fiduciary shall distribute to a beneficiary who receives a pecuniary 
amount outright the interest or any other amount provided by the will, the 
terms of the trust, or applicable law from net income determined under 
subdivision (2) or from principal to the extent that net income is insufficient. 
If a beneficiary is to receive a pecuniary amount outright from a trust after 
an income interest ends and no interest or other amount is provided for by 
the terms of the trust or applicable law, the fiduciary shall distribute the 
interest or other amount to which the beneficiary would be entitled under 
applicable law if the pecuniary amount were required to be paid under a will; 

(4) A fiduciary shall distribute the net income remaining after distribu- 
tions required by subdivision (3) of this section in the manner described in 
§ 35-6-202 to all other beneficiaries, including a beneficiary who receives a 
pecuniary amount in trust, even if the beneficiary holds an unqualified 
power to withdraw assets from the trust or other presently exercisable 
general power of appointment over the trust; 

(5) A fiduciary may not reduce principal or income receipts from property 
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uted. 



















| History. 
Acts 2000, ch. 829, § 1. 


| Law Reviews. 
| The Case of the Disappearing Inheritance 


| Terminating income interests and succes- 
| sive income interests. 
A trust that provides for a single income 
|) beneficiary and an outright distribution of the 
|) remainder ends when the income interest ends. 
}.A more complex trust may have a number of 
!\income interests, either concurrent or succes- 
} sive, and the trust will not necessarily end 
}) when one of the income interests ends. For that 
j(reason, the Act speaks in terms of income 
}interests ending and beginning rather than 
| trusts ending and beginning. When an income 
|/mnterest in a trust ends, the trustee’s powers 
}| continue during the winding up period required 
\\to complete its administration. A terminating 
} income interest is one that has ended but 
|'whose administration is not complete. 
| If two or more people are given the right to 
| receive specified percentages or fractions of the 
|/income from a trust concurrently and one of the 
| concurrent interests ends, e.g., when a benefi- 
| clary dies, the beneficiary’s income interest 
|vends but the trust does not. Similarly, when a 
| trust with only one income beneficiary ends 
| upon the beneficiary’s death, the trust instru- 
| ment may provide that part or all of the trust 
j\assets shall continue in trust for another in- 
|\come beneficiary. While it is common to think 
| and speak of this (and even to characterize it in 
\\a trust instrument) as a “new” trust, it is a 
|‘continuation of the original trust for a remain- 
| der beneficiary who has an income interest in 
| the trust assets instead of the right to receive 
|\them outright. For purposes of this Act, this is 
ik successive income interest in the same trust. 
‘The fact that a trust may or may not end when 
ian income interest ends is not significant for 
| ourposes of this Act. 
| Ifthe assets that are subject to a terminating 
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described in subdivision (1) of this section because of a payment described in 
§§ 35-6-501 or 35-6-502 to the extent that the will, the terms of the trust, or 
applicable law requires the fiduciary to make the payment from assets other 
than the property or to the extent that the fiduciary recovers or expects to 
recover the payment from a third party. The net income and principal 
receipts from the property are determined by including all of the amounts 
the fiduciary receives or pays with respect to the property, whether those 
amounts accrued or became due before, on, or after the date of a decedent’s 
death or an income interest’s terminating event, and by making a reasonable 
provision for amounts that the fiduciary believes the estate or terminating 
income interest may become obligated to pay after the property is distrib- 


Tax (Dan W. Holbrook), 36 No. 12 Tenn. B.J. 22 
(2000). 


COMMENTS TO OFFICIAL TEXT 


income interest pass to another trust because 
the income beneficiary exercises a general 
power of appointment over the trust assets, the 
recipient trust would be a new trust; and if they 
pass to another trust because the beneficiary 
exercises a nongeneral power of appointment 
over the trust assets, the recipient trust might 
be a new trust in some States (see 5A Austin W. 
Scott & William F. Fratcher, The Law of Trusts 
§ 640, at 483 (4th ed. 1989)); but for purposes 
of this Act a new trust created in these circum- 
stances is also a successive income interest. 


Gift of a pecuniary amount. 

Section 201(3) and (4) [§ 35-6-201(3) and (4)] 
provide different rules for an outright gift of a 
pecuniary amount and a gift in trust of a 
pecuniary amount; this is the same approach 
used in Section 5(b)(2) of the 1962 Act. 


Interest on pecuniary amounts. 

Section 201(3) [§ 35-6-201(3)] provides that 
the beneficiary of an outright pecuniary 
amount is to receive the interest or other 
amount provided by applicable law if there is 
no provision in the will or the terms of the trust. 
Many States have no applicable law that pro- 
vides for interest or some other amount to be 
paid on an outright pecuniary gift under an 
inter vivos trust; this section provides that in 
such a case the interest or other amount to be 
paid shall be the same as the interest or other 
amount required to be paid on testamentary 
pecuniary gifts. This provision is intended to 
accord gifts under inter vivos instruments the 
same treatment as testamentary gifts. The 
various state authorities that provide for the 
amount that a beneficiary of an outright pecu- 
niary amount is entitled to receive are collected 


35-6-202 


in Richard B. Covey, Marital Deduction and 
Credit Shelter Dispositions and the Use of 
Formula Provisions, App. B (Supp. 1997). 


Administration expenses and interest on 
death taxes. 

Under Section 201(2)(B) [§ 35-6-201(2)(B)] a 
fiduciary may pay administration expenses and 
interest on death taxes from either income or 
principal. An advantage of permitting the fidu- 
ciary to choose the source of the payment is 
that, if the fiduciary’s decision is consistent 
with the decision to deduct these expenses for 
income tax purposes or estate tax purposes, it 
eliminates the need to adjust between principal 
and income that may arise when, for example, 
an expense that is paid from principal is de- 
ducted for income tax purposes or an expense 
that is paid from income is deducted for estate 
tax purposes. 

The United States Supreme Court has con- 
sidered the question of whether an estate tax 
marital deduction or charitable deduction 
should be reduced when administration ex- 
penses are paid from income produced by prop- 
erty passing in trust for a surviving spouse or 
for charity and deducted for income tax pur- 
poses. The Court rejected the IRS position that 
administration expenses properly paid from 
income under the terms of the trust or state law 
must reduce the amount of a marital or chari- 
table transfer, and held that the value of the 
transferred property is not reduced for estate 
tax purposes unless the administration ex- 
penses are material in light of the income the 
trust corpus could have been expected to gen- 
erate. Commissioner v. Estate of Otis C. Hu- 
bert, 117 S.Ct. 1124 (1997). The provision in 
Section 201(2)(B) [§ 35-6-201(2)(B)] permits a 
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fiduciary to pay and deduct administration ex- 
penses from income only to the extent that it 
will not cause the reduction or loss of an estate 
tax marital or charitable contributions deduc- 
tion, which means that the limit on the amount 
payable from income will be established even- 
tually by Treasury Regulations. 


Interest on estate taxes. 

The IRS agrees that interest on estate and 
inheritance taxes may be deducted for income 
tax purposes without having to reduce the 
estate tax deduction for amounts passing to a 
charity or surviving spouse, whether the inter- 
est is paid from principal or income. Rev. Rul. 
93-48, 93-2 C.B. 270. For estates of persons who 
died before 1998, a fiduciary may not want to 
deduct for income tax purposes interest on 
estate tax that is deferred under Section 6166 
or 6163 because deducting that interest for 
estate tax purposes may produce more benefi- 
cial results, especially if the estate has little or 
no income or the income tax bracket is signifi- © 
cantly lower than the estate tax bracket. For 
estates of persons who die after 1997, no estate 
tax or income tax deduction will be allowed for 
interest paid on estate tax that is deferred 
under Section 6166. However, interest on es- 
tate tax deferred under Section 6163 will con- 
tinue to be deductible for both purposes, and 
interest on estate tax deficiencies will continue 
to be deductible for estate tax purposes if an 
election under Section 6166 is not in effect. 

Under the 1962 Act, Section 13(c)(5) charges 
interest on estate and inheritance taxes to 
principal. The 1931 Act has no provision. Sec- 
tion 501(8) of this Act [§ 35-6-501(3)] provides 
that, except to the extent provided in Section 
201(2)(B) or (C) [§ 35-6-201(2)(B), (C)], all in- 
terest must be paid from income. 


35-6-202. Distribution to residuary and remainder beneficiaries. 


(a) Each beneficiary described in § 35-6-201(4) is entitled to receive a 
portion of the net income equal to the beneficiary’s fractional interest in 
undistributed principal assets, using values as of the distribution date. If a 
fiduciary makes more than one (1) distribution of assets to beneficiaries to 
whom this section applies, each beneficiary, including one who does not receive 
part of the distribution, is entitled, as of each distribution date, to the net 
income the fiduciary has received after the date of death or terminating event 
or earlier distribution date but has not distributed as of the current distribu- 
tion date. 

(b) In determining a beneficiary’s share of net income, the following rules 
apply: | 

(1) The beneficiary is entitled to receive a portion of the net income equal | 
to the beneficiary’s fractional interest in the undistributed principal assets 
immediately before the distribution date, including assets that later may be 
sold to meet principal obligations; ; 
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(2) The beneficiary’s fractional interest in the undistributed principal 
assets must be calculated without regard to property specifically given to a 
beneficiary and property required to pay pecuniary amounts not in trust; 

(3) The beneficiary’s fractional interest in the undistributed principal 
assets must be calculated on the basis of the aggregate value of those assets 
as of the distribution date without reducing the value by any unpaid 


principal obligation; 


(4) The distribution date for purposes of this section may be the date as of 
which the fiduciary calculates the value of the assets if that date is 
reasonably near the date on which assets are actually distributed. 

(c) Ifa fiduciary does not distribute all of the collected but undistributed net 


| income to each person as of a distribution date, the fiduciary shall maintain 


_appropriate records showing the interest of each beneficiary in that net 


1 


{ 
} 


income. 


_ (d) A fiduciary may apply the rules in this section, to the extent that the 
| fiduciary considers it appropriate, to net gain or loss realized after the date of 
| death or terminating event or earlier distribution date from the disposition of 
a principal asset if this section applies to the income from the asset. 


: | History. 


: 
| 
i 
} 












| 
| 





Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Relationship to prior Acts. Section 202 
[§ 35-6-202] retains the concept in Section 
5(b)(2) of the 1962 Act that the residuary lega- 
tees of estates are to receive net income earned 
during the period of administration on the 


‘basis of their proportionate interests in the 


‘undistributed assets when distributions are 


made. It changes the basis for determining 


their proportionate interests by using asset 
values as of a date reasonably near the time of 
distribution instead of inventory values; it ex- 


| tends the application of these rules to distribu- 


tions from terminating trusts; and it extends 
these rules to gain or loss realized from the 
disposition of assets during administration, an 
omission in the 1962 Act that has been noted by 
several commentators. See, e.g., Richard B. 
Covey, Marital Deduction and Credit Shelter 
Dispositions and the Use of Formula Provisions 
80 (1984 & Supp. 1997); Thomas H. Cantrill, 
Fractional or Percentage Residuary Bequests: 
Allocation of Postmortem Income, Gain and 
Unrealized Appreciation, 10 Prob. Notes 322, 
327 (1985). 


PART 3 


APPORTIONMENT AT BEGINNING AND END OF 
INCOME INTEREST 


|'35-6-301. When right to income begins and ends. 


(a) An income beneficiary is entitled to net income from the date on which 


| the income interest begins. An income interest begins on the date specified in 
| the terms of the trust or, if no date is specified, on the date an asset becomes 


‘subject to a trust or successive income interest. 
(b) An asset becomes subject to a trust: 
(1) On the date it is transferred to the trust in the case of an asset that is 
transferred to a trust during the transferor’s life; 
(2) On the date of a testator’s death in the case of an asset that becomes 
subject to a trust by reason of a will, even if there is an intervening period 


35-6-302 
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of administration of the testator’s estate; or 
(3) On the date of an individual’s death in the case of an asset that is 
transferred to a fiduciary by a third party because of the individual’s death. 
(c) An asset becomes subject to a successive income interest on the day after 
the preceding income interest ends, as determined under subsection (d), even 
if there is an intervening period of administration to wind up the preceding 


income interest. 


(d) An income interest ends on the day before an income beneficiary dies or — 
another terminating event occurs, or on the last day of a period during which 
there is no beneficiary to whom a trustee may distribute income. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Period during which there is no benefi- 
ciary. The purpose of the second part of sub- 
section (d) is to provide that, at the end of a 
period during which there is no beneficiary to 
whom a trustee may distribute income, the 
trustee must apply the same apportionment 
rules that apply when a mandatory income 
interest ends. This provision would apply, for 
example, if a settlor creates a trust for grand- 


children before any grandchildren are born. 
When the first grandchild is born, the period 
preceding the date of birth is treated as having 
ended, followed by a successive income interest, 
and the apportionment rules in Sections 302 
and 308 [§§ 35-6-302 and 35-6-303] apply ac- 
cordingly if the terms of the trust do not contain 
different provisions. 


35-6-302. Apportionment of receipts and disbursements when dece- 
dent dies or income interest begins. 


(a) A trustee shall allocate an income receipt or disbursement other than 
one to which § 35-6-201(1) applies to principal if its due date occurs before a 
decedent dies in the case of an estate or before an income interest begins in the - 
case of a trust or successive income interest. 

(b) A trustee shall allocate an income receipt or disbursement to income if 
its due date occurs on or after the date on which a decedent dies or an income 
interest begins and it is a periodic due date. An income receipt or disbursement 
must be treated as accruing from day to day if its due date is not periodic or it 
has no due date. The portion of the receipt or disbursement accruing before the 
date on which a decedent dies or an income interest begins must be allocated 
to principal and the balance must be allocated to income. 

(c) An item of income or an obligation is due on the date the payer is 
required to make a payment. If a payment date is not stated, there is no due 
date for the purposes of this chapter. Distributions to shareholders or other 
owners from an entity to which § 35-6-401 applies are deemed to be due on the 
date fixed by the entity for determining who is entitled to receive the 
distribution or, if no date is fixed, on the declaration date for the distribution. 
A due date is periodic for receipts or disbursements that must be paid at 
regular intervals under a lease or an obligation to pay interest or if an entity 
customarily makes distributions at regular intervals. 


History. 
Acts 2000, ch. 829, § 1. 
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COMMENTS TO OFFICIAL TEXT 


Prior Acts. 

Professor Bogert stated that “Section 4 of the 
[1962] Act makes a change with respect to the 
apportionment of the income of trust property 
not due until after the trust began but which 
accrued in part before the commencement of 
the trust. It treats such income as to be credited 
entirely to the income account in the case of a 
living trust, but to be apportioned between 
capital and income in the case of a testamen- 
tary trust. The [1931] Act apportions such in- 
come in the case of both types of trusts, except 
in the case of corporate dividends.” George G. 
Bogert, The Revised Uniform Principal and 
Income Act, 38 Notre Dame Law. 50, 52 (1962). 
The 1962 Act also provides that an asset pass- 
ing to an inter vivos trust by a bequest in the 
settlor’s will is governed by the rule that ap- 
plies to a testamentary trust, so that different 
rules apply to assets passing to an inter vivos 
trust depending upon whether they were trans- 
ferred to the trust during the settlor’s life or by 
his will. 

Having several different rules that apply to 
similar transactions is confusing. In order to 
simplify administration, Section 302 [§ 35-6- 
302] applies the same rule to inter vivos trusts 
(revocable and irrevocable), testamentary 
trusts, and assets that become subject to an 
inter vivos trust by a testamentary bequest. 


_ Periodic payments. 

Under Section 302 [§ 35-6-302], a periodic 
_ payment is principal if it is due but unpaid 
before a decedent dies or before an asset be- 
comes subject to a trust, but the next payment 
is allocated entirely to income and is not appor- 


tioned. Thus, periodic receipts such as rents, 
dividends, interest, and annuities, and dis- 
bursements such as the interest portion of a 
mortgage payment, are not apportioned. This is 
the original common law rule. Edwin A. Howes, 
Jr., The American Law Relating to Income and 
Principal 70 (1905). In trusts in which a sur- 
viving spouse is dependent upon a regular flow 
of cash from the decedent’s securities portfolio, 
this rule will help to maintain payments to the 
spouse at the same level as before the settlor’s 
death. Under the 1962 Act, the pre-death por- 
tion of the first periodic payment due after 
death is apportioned to principal in the case of 
a testamentary trust or securities bequeathed 
by will to an inter vivos trust. 


Nonperiodic payments. 

Under the second sentence of Section 302(b) 
[§ 35-6-302(b)], interest on an obligation that 
does not provide a due date for the interest 
payment, such as interest on an income tax 
refund, would be apportioned to principal to the 
extent it accrues before a person dies or an 
income interest begins unless the obligation is 
specifically given to a devisee or remainder 
beneficiary, in which case all of the accrued 
interest passes under Section 201(1) [§ 35-6- 
201(1)] to the person who receives the obliga- 
tion. The same rule applies to interest on an 
obligation that has a due date but does not 
provide for periodic payments. If there is no 
stated interest on the obligation, such as a zero 
coupon bond, and the proceeds from the obliga- 
tion are received more than one year after it is 
purchased or acquired by the trustee, the entire 
amount received is principal under Section 406 
[§ 35-6-406]. 


-35-6-303. Apportionment when income interest ends. 


(a) In this section, “undistributed income” means net income received before 

the date on which an income interest ends. Undistributed income does not 
include an item of income or expense that is due or accrued or net income that 
has been added or is required to be added to principal under the terms of the 
- trust. 

(b) When a mandatory income interest ends, the trustee shall pay to a 
mandatory income beneficiary who survives that date, or the estate of a 
deceased mandatory income beneficiary whose death causes the interest to 
- end, the beneficiary’s share of the undistributed income that is not disposed of 
under the terms of the trust unless the beneficiary has an unqualified power to 
‘revoke more than five percent (5%) of the trust immediately before the income 
interest ends. In the latter case, the undistributed income from the portion of 
the trust that may be revoked must be added to principal. 


35-6-303 
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(c) When a trustee’s obligation to pay a fixed annuity or a fixed fraction of 
the value of the trust’s assets ends, the trustee shall prorate the final payment 
if and to the extent required by applicable law to accomplish a purpose of the 
trust or its settlor relating to income, gift, estate, or other tax requirements. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Prior Acts. 

Both the 1931 Act (Section 4) and the 1962 
Act (Section 4(d)) provide that a deceased in- 
come beneficiary’s estate is entitled to the un- 
distributed income. The Drafting Committee 
concluded that this is probably not what most 
settlors would want, and that, with respect to 
undistributed income, most settlors would fa- 
vor the income beneficiary first, the remainder 
beneficiaries second, and the income beneficia- 
ry’s heirs last, if at all. However, it decided not 
to eliminate this provision to avoid causing 
disputes about whether the trustee should have 
distributed collected cash before the income 
beneficiary died. 


Accrued periodic payments. 

Under the prior Acts, an income beneficiary 
or his estate is entitled to receive a portion of 
any payments, other than dividends, that are 
due or that have accrued when the income 
interest terminates. The last sentence of sub- 
section (a) changes that rule by providing that 
such items are not included in undistributed 
income. The items affected include periodic 
payments of interest, rent, and dividends, as 
well as items of income that accrue over a 
longer period of time; the rule also applies to 
expenses that are due or accrued. 

Example — accrued periodic payments. The 
rules in Section 302 [§ 35-6-302] and Section 
303 [§ 35-6-303] work in the following manner: 
Assume that a periodic payment of rent that is 
due on July 20 has not been paid when an 
income interest ends on July 30; the successive 
income interest begins on July 31, and the rent 
payment that was due on July 20 is paid on 
August 3. Under Section 302(a) [§ 35-6-302(a)], 
the July 20 payment is added to the principal of 
the successive income interest when received. 
Under Section 302(b) [§ 35-6-302(b)], the en- 
tire periodic payment of rent that is due on 
August 20 is income when received by the 


successive income interest. Under Section 303 
[$ 35-6-303], neither the income beneficiary of 
the terminated income interest nor the benefi- 
ciary’s estate is entitled to any part of either the 
July 20 or the August 20 payments because 
neither one was received before the income 
interest ended on July 30. The same principles 
apply to expenses of the trust. 


Beneficiary with an unqualified power to 
revoke. 

The requirement in subsection (b) to pay 
undistributed income to a mandatory income 
beneficiary or her estate does not apply to the 
extent the beneficiary has an unqualified power 
to revoke more than five percent of the trust 
immediately before the income interest ends. 
Without this exception, subsection (b) would 
apply to a revocable living trust whose settlor is 
the mandatory income beneficiary during her 
lifetime, even if her will provides that all of the 
assets in the probate estate are to be distrib- 
uted to the trust. 

If a trust permits the beneficiary to withdraw 
all or a part of the trust principal after attain- 
ing a specified age and the beneficiary attains 
that age but fails to withdraw all of the princi- 
pal that she is permitted to withdraw, a trustee 
is not required to pay her or her estate the 
undistributed income attributable to the por- 
tion of the principal that she left in the trust. 
The assumption underlying this rule is that the 
beneficiary has either provided for the disposi- 
tion of the trust assets (including the undistrib- 
uted income) by exercising a power of appoint- 
ment that she has been given or has not 
withdrawn the assets because she is willing to 
have the principal and undistributed income be 
distributed under the terms of the trust. If the 
beneficiary has the power to withdraw 25% of 
the trust principal, the trustee must pay to her 
or her estate the undistributed income from the 
75% that she cannot withdraw. 
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PART 4 


ALLOCATION OF RECEIPTS DURING 
ADMINISTRATION OF TRUST 


A. RECEIPTS FROM ENTITIES 


35-6-401. Character of receipts. 


(a) In this section, “entity” means a corporation, partnership, limited 
hability company, regulated investment company, real estate investment trust, 
common trust fund, or any other organization in which a trustee has an 
interest other than a trust or estate to which § 35-6-402 applies, a business or 
activity to which § 35-6-403 applies, or an asset-backed security to which 
§ 35-6-415 applies. 

(b) Except as otherwise provided in this section, a trustee shall allocate to 
income money received from an entity. 

(c) Atrustee shall allocate the following receipts from an entity to principal: 

(1) Property other than money; 

(2) Money received in one (1) distribution or a series of related distribu- 
tions in exchange for part or all of a trust’s interest in the entity; 

(3) Money received in total or partial liquidation of the entity; and 

(4) Money received from an entity that is a regulated investment company 
or a real estate investment trust if the money distributed is a capital gain 
dividend for federal income tax purposes. 

(d) Money is received in partial liquidation: 

(1) To the extent that the entity, at or near the time of a distribution, 
indicates that it is a distribution in partial liquidation; or 

(2) If the total amount of money and property received in a distribution or 
series of related distributions is’ greater than twenty percent (20%) of the 
entity’s gross assets, as shown by the entity’s year-end financial statements 
or by an attestation by an officer of the entity’s gross assets immediately 
preceding the initial receipt. If the total amount of money and property 
received in a distribution or series of related distributions is equal to or less 
than twenty percent (20%) of an entity’s gross assets, then it is not a partial 
liquidation. 

(e) Money is not received in partial liquidation, nor may it be taken into 
account under subdivision (d)(2), to the extent that it does not exceed the 
amount of income tax that a trustee or beneficiary must pay on taxable income 
of the entity that distributes the money. 

(f) Atrustee may rely upon a statement made by an entity about the source 
or character of a distribution if the statement is made at or near the time of 
distribution by the entity’s board of directors or other person or group of 
persons authorized to exercise powers to pay money or transfer property 
comparable to those of a corporation’s board of directors. 


35-6-401 


History. 
Acts 2000, ch. 829, § 1; 2021, ch. 420, § 1. 


Compiler’s Notes. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


Amendments. 

The 2021 amendment substituted “or by an 
attestation by an officer of the entity’s gross 
assets immediately preceding the initial re- 
ceipt. If the total amount of money and prop- 
erty received in a distribution or series of 
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related distributions is equal to or less than 
twenty percent (20%) of an entity’s gross assets, 
then it is not a partial liquidation.” for “imme- 
diately preceding the initial receipt.” at the end 
of (d)(2). 


Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


Law Reviews. 

Got Microsoft? Trustees Should Expect a 
Fight (Dan W. Holbrook), 41 No. 4 Tenn. B.J. 36 
(2005). 


COMMENTS TO OFFICIAL TEXT 


Entities to which Section 401 [§ 35-6-401] 
applies. 

The reference to partnerships in Section 
401(a) [§ 35-6-401(a)] is intended to include all 
forms of partnerships, including limited part- 
nerships, limited liability partnerships, and 
variants that have slightly different names and 
characteristics from State to State. The section 
does not apply, however, to receipts from an 
interest in property that a trust owns as a 
tenant in common with one or more co-owners, 
nor would it apply to an interest in a joint 
venture if, under applicable law, the trust’s 
interest is regarded as that of a tenant in 
common. . 


Capital gain dividends. 

Under the Internal Revenue Code and the 
Income Tax Regulations, a “capital gain divi- 
dend” from a mutual fund or real estate invest- 
ment trust is the excess of the fund’s or trust’s 
net long-term capital gain over its net short- 
term capital loss. As a result, a capital gain 
dividend does not include any net short-term 
capital gain, and cash received by a trust be- 
cause of a net short-term capital gain is income 
under this Act. 


Reinvested dividends. 

If a trustee elects (or continues an election 
made by its predecessor) to reinvest dividends 
in shares of stock of a distributing corporation 
or fund, whether evidenced by new certificates 
or entries on the books of the distributing 
entity, the new shares would be principal, but 
the trustee may determine, after considering 
the return from the portfolio as a whole, 
whether an adjustment under Section 104 
[§ 35-6-104] is necessary as a result. 


Distribution of property. 

The 1962 Act describes a number of types of 
property that would be principal if distributed 
by a corporation. This becomes unwieldy in a 
section that applies to both corporations and all 
other entities. By stating that principal in- 


cludes the distribution of any property other 
than money, Section 401 [§ 35-6-401] embraces 
all of the items enumerated in Section 6 of the 
1962 Act as well as any other form of nonmon- 
etary distribution not specifically mentioned in 
that Act. 


Partial liquidations. 

Under subsection (d)(1), any distribution des- 
ignated by the entity as a partial liquidating 
distribution is principal regardless of the per- 
centage of total assets that it represents. Addi- 
tionally, if a distribution exceeds 20% of the 
entity’s gross assets as shown on the entity’s 
year-end financial statements or by an attesta- 
tion by an official of the entity, the entire 
distribution is a partial liquidation under sub- 
section (d)(2) whether or not the entity de- 
scribes it as a partial liquidation. 


Other large distributions. 

A cash distribution may be quite large (for 
example, more than 10% but not more than 
20% of the entity’s gross assets) and have 
characteristics that suggest it should be treated 
as principal rather than income. For example, 
an entity may have received cash from a source 
other than the conduct of its normal business 
operations because it sold an investment asset; 
or because it sold a business asset other than 
one held for sale to customers in the normal 
course of its business and did not replace it; or 
it borrowed a large sum of money and secured 
the repayment of the loan with a substantial 
asset; or a principal source of its cash was from 
assets such as mineral interests, 90% of which 
would have been allocated to principal if the 
trust had owned the assets directly. In such a 
case the trustee, after considering the total 
return from the portfolio as a whole and the 
income component of that return, may decide to 
exercise the power under Section 104(a) [§ 35- 
6-104(a)] to make an adjustment between in- 
come and principal, subject to the limitations in 
Section 104(c) [§ 35-6-104(c)]. 
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35-6-402. Distribution from trust or estate. 


A trustee shall allocate to income an amount received as a distribution of 
income from a trust or an estate in which the trust has an interest other than 
a purchased interest, and shall allocate to principal an amount received as a 
distribution of principal from such a trust or estate. If a trustee purchases an 
interest in a trust that is an investment entity, or a decedent or donor transfers 
an interest in such a trust to a trustee, § 35-6-401 or § 35-6-415 applies to a 


receipt from the trust. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Terms of the distributing trust or estate. 
Under Section 103(a) [§ 35-6-103(a)], a 
trustee is to allocate receipts in accordance 
with the terms of the recipient trust or, if there 
is no provision, in accordance with this Act. 
However, in determining whether a distribu- 
tion from another trust or an estate is income or 
principal, the trustee should also determine 
what the terms of the distributing trust or 
estate say about the distribution — for ex- 
ample, whether they direct that the distribu- 
tion, even though made from the income of the 
distributing trust or estate, is to be added to 
principal of the recipient trust. Such a provi- 
sion should override the terms of this Act, but if 
the terms of the recipient trust contain a pro- 


cated to income, the trustee may have to obtain 
a judicial resolution of the conflict between the 
terms of the two documents. 


Investment trusts. 

An investment entity to which the second 
sentence of this section applies includes a mu- 
tual fund, a common trust fund, a business 
trust or other entity organized as a trust for the 
purpose of receiving capital contributed by in- 
vestors, investing that capital, and managing 
investment assets, including asset-backed se- 
curity arrangements to which Section 415 
[§ 35-6-415] applies. See John H. Langbein, 
The Secret Life of the Trust: The Trust as an 
Instrument of Commerce, 107 Yale L.J. 165 


vision requiring such a distribution to be allo- (1997). 


35-6-403. Business and other activities conducted by trustee. 


(a) If a trustee who conducts a business or other activity determines that it 
is in the best interest of all the beneficiaries to account separately for the 
business or activity instead of accounting for it as part of the trust’s general 
accounting records, the trustee may maintain separate accounting records for 
its transactions, whether or not its assets are segregated from other trust 
assets. 

(b) A trustee who accounts separately for a business or other activity may 
determine the extent to which its net cash receipts must be retained for 
working capital, the acquisition or replacement of fixed assets, and other 
reasonably foreseeable needs of the business or activity, and the extent to 
which the remaining net cash receipts are accounted for as principal or income 
in the trust’s general accounting records. If a trustee sells assets of the 
business or other activity, other than in the ordinary course of the business or 
activity, the trustee shall account for the net amount received as principal in 
the trust’s general accounting records to the extent the trustee determines that 
the amount received is no longer required in the conduct of the business. 

(c) Activities for which a trustee may maintain separate accounting records 
include: 

(1) Retail, 
activities; 


manufacturing, service, and other traditional business 
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(2) Farming; 
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(3) Raising and selling livestock and other animals; 
(4) Management of rental properties; 
(5) Extraction of minerals and other natural resources; 


(6) Timber operations; and 


(7) Activities to which § 35-6-414 applies. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Purpose and scope. 

The provisions in Section 403 [§ 35-6-403] 
are intended to give greater flexibility to a 
trustee who operates a business or other activ- 
ity in proprietorship form rather than in a 
wholly-owned corporation (or, where permitted 
by state law, a single-member limited liability 
company), and to facilitate the trustee’s ability 
to decide the extent to which the net receipts 
from the activity should be allocated to income, 
just as the board of directors of a corporation 
owned entirely by the trust would decide the 
amount of the annual dividend to be paid to the 
trust. It permits a trustee to account for farm- 
ing or livestock operations, rental properties, 
oil and gas properties, timber operations, and 
activities in derivatives and options as though 
they were held by a separate entity. It is not 
intended, however, to permit a trustee to ac- 
count separately for a traditional securities 
portfolio to avoid the provisions of this Act that 
apply to such securities. 

Section 403 [§ 35-6-403] permits the trustee 
to account separately for each business or ac- 
tivity for which the trustee determines sepa- 
rate accounting is appropriate. A trustee with a 
computerized accounting system may account 
for these activities in a “subtrust”; an indi- 
vidual trustee may continue to use the business 
and record-keeping methods employed by the 
decedent or transferor who may have con- 


ducted the business under an assumed name. 
The intent of this section is to give the trustee 
broad authority to select business record-keep- 
ing methods that best suit the activity in which 
the trustee is engaged. 

If a fiduciary liquidates a sole proprietorship 
or other activity to which Section 403 [§ 35-6- 
403] applies, the proceeds would be added to 
principal, even though derived from the liqui- 
dation of accounts receivable, because the pro- 
ceeds would no longer be needed in the conduct 
of the business. If the liquidation occurs during 
probate or during an income interest’s winding 
up period, none of the proceeds would be in- 
come for purposes of Section 201 [§ 35-6-201]. 


Separate accounts. 

A trustee may or may not maintain separate 
bank accounts for business activities that are 
accounted for under Section 403 [§ 35-6-403].A 
professional trustee may decide not to maintain 
separate bank accounts, but an individual 
trustee, especially one who has continued a 
decedent’s business practices, may continue the 
same banking arrangements that were used 
during the decedent’s lifetime. In either case, 
the trustee is authorized to decide to what 
extent cash is to be retained as part of the 
business assets and to what extent it is to be 
transferred to the trust’s general accounts, ei- 
ther as income or principal. 


B. RECEIPTS NOT NORMALLY APPORTIONED 


35-6-404. Principal receipts. 


A trustee shall allocate to principal: 


(1) To the extent not allocated to income under this chapter, assets 
received from a transferor during the transferor’s lifetime, a decedent’s 
estate, a trust with a terminating income interest, or a payer under a 
contract naming the trust or its trustee as beneficiary; 

(2) Money or other property received from the sale, exchange, liquidation, 
or change in form of a principal asset, including realized profit, subject to 


this chapter; 
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(3) Amounts recovered from third parties to reimburse the trust because 
of disbursements described in § 35-6-502(a)(7) or for other reasons to the 
extent not based on the loss of income; 

(4) Proceeds of property taken by eminent domain, but a separate award 
made for the loss of income with respect to an accounting period during 
which a current income beneficiary had a mandatory income interest is 


income; 


(5) Net income received in an accounting period during which there is no 
beneficiary to whom a trustee may or must distribute income; and 
(6) Other receipts as provided in Part 4C, §§ 35-6-408 — 35-6-415. 


History. 
Acts 2000, ch. 829, § 1. 


NOTES TO DECISIONS 


1. Allocation of Capital Gains to Princi- 
pal. 

In a trust dispute between a beneficiary and 
trustees, the trustees were entitled to summary 
judgment because, inter alia, the meaning of 
“net income” was a legal issue under T.C.A. 
§ 35-6-103(a)(3), allocating capital gains to 


principal, under T.C.A. § 35-6-404, in the trust- 
ees’ discretion, not a fact issue. Cartwright v. 
Jackson Capital Partners, Ltd. P’ship, 478 
S.W.3d 596, 2015 Tenn. App. LEXIS 361 (Tenn. 
Ct. App. May 21, 2015), appeal denied, — 
S.W.3d —, 2015 Tenn. LEXIS 884 (Tenn. Oct. 
16, 2015). 


COMMENTS TO OFFICIAL TEXT 


Eminent domain awards. Even though the 
award in an eminent domain proceeding may 
include an amount for the loss of future rent on 


35-6-405. Rental property. 


a lease, if that amount is not separately stated 
the entire award is principal. The rule is the 
same in the 1931 and 1962 Acts. 


To the extent that a trustee accounts for receipts from rental property 
pursuant to this section, the trustee shall allocate to income an amount 
received as rent of real or personal property, including an amount received for 
cancellation or renewal of a lease. An amount received as a refundable deposit, 
including a security deposit or a deposit that is to be applied as rent for future 
periods, must be added to principal and held subject to the terms of the lease 
and is not available for distribution to a beneficiary until the trustee’s 


contractual obligations have been satisfied with respect to that amount. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Application of Section 403 [§ 35-6-403]. 

This section applies to the extent that the 
trustee does not account separately under Sec- 
tion 403 [§ 35-6-403] for the management of 
rental properties owned by the trust. 


Receipts that are capital in nature. 

A portion of the payment under a lease may 
_be a reimbursement of principal expenditures 
for improvements to the leased property that is 


characterized as rent for purposes of invoking 
contractual or statutory remedies for nonpay- 
ment. If the trustee is accounting for rental 
income under Section 405 [§ 35-6-405], a trans- 
fer from income to reimburse principal may be 
appropriate under Section 504 [§ 35-6-405] to 
the extent that some of the “rent” is really a 
reimbursement for improvements. This set of 
facts could also be a relevant factor for a trustee 
to consider under Section 104(b) [§ 35-6- 
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104(b)] in deciding whether and to what extent 
to make an adjustment between principal and 
income under Section 104(a) [§ 35-6-104(a)] 


after considering the return from the portfolio 
as a whole. 


35-6-406. Obligation to pay money. 


(a) An amount received as interest, whether determined at a fixed, variable, 
or floating rate, on an obligation to pay money to the trustee, including an 
amount received as consideration for prepaying principal, must be allocated to 
income without any provision for amortization of premium. 

(b) A trustee shall allocate to principal an amount received from the sale, 
redemption, or other disposition of an obligation to pay money to the trustee 
more than one (1) year after it is purchased or acquired by the trustee, 
including an obligation whose purchase price or value when it is acquired is 
less than its value at maturity. If the obligation matures within one (1) year 
after it is purchased or acquired by the trustee, an amount received in excess 
of its purchase price or its value when acquired by the trust must be allocated 
to income. 

(c) This section does not apply to an obligation to which § 35-6-409, 


§ 35-6-410, § 35-6-411, § 35-6-412, § 35-6-414, or § 35-6-415 applies. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Variable or floating interest rates. 

The reference in subsection (a) to variable or 
floating interest rate obligations is intended to 
clarify that, even though an obligation’s inter- 
est rate may change from time to time based 
upon changes in an index or other market 
indicator, an obligation to pay money contain- 
ing a variable or floating rate provision is 
subject to this section and is not to be treated as 
a derivative financial instrument under Section 
414 [§ 35-6-414]. 


Discount obligations. 

Subsection (b) applies to all obligations ac- 
quired at a discount, including short-term obli- 
gations such as U.S. Treasury Bills, long-term 
obligations such as U.S. Savings Bonds, zero- 
coupon bonds, and discount bonds that pay 
interest during part, but not all, of the period 
before maturity. Under subsection (b), the en- 
tire increase in value of these obligations is 
principal when the trustee receives the pro- 
ceeds from the disposition unless the obliga- 
tion, when acquired, has a maturity of less than 


one year. In order to have one rule that applies 
to all discount obligations, the Act eliminates 
the provision in the 1962 Act for the payment 
from principal of an amount equal to the in- 
crease in the value of U.S. Series E bonds. The 
provision for bonds that mature within one 
year after acquisition by the trustee is derived 
from the Illinois act. 760 ILCS 15/8 (1996). 

Subsection (b) also applies to inflation-in- 
dexed bonds — any increase in principal due to 
inflation after issuance is principal upon re- 
demption if the bond matures more than one 
year after the trustee acquires it; if it matures 
within one year, all of the increase, including 
any attributable to an inflation adjustment, is 
income. 


Effect of Section 104 [§ 35-6-104]. 

In deciding whether and to what extent to 
exercise the power to adjust between principal 
and income granted by Section 104(a) [§ 35-6- 
104(a)], a relevant factor for the trustee to 
consider is the effect on the portfolio as a whole 
of having a portion of the assets invested in 
bonds that do not pay interest currently. 


35-6-407. Insurance policies and similar contracts. 


(a) Except as otherwise provided in subsection (b), a trustee shall allocate to 
principal the proceeds of a life insurance policy or other contract in which the 
trust or its trustee is named as beneficiary, including a contract that insures 
the trust or its trustee against loss for damage to, destruction of, or loss of title 
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to a trust asset. The trustee shall allocate dividends on an insurance policy to 
income if the premiums on the policy are paid from income, and to principal if 
the premiums are paid from principal. 

(b) Atrustee shall allocate to income proceeds of a contract that insures the 
trustee against loss of occupancy or other use by an income beneficiary, loss of 
income, or, subject to § 35-6-403, loss of profits from a business. 


(c) This section does not apply to a contract to which § 35-6-409 applies. 


History. 
Acts 2000, ch. 829, § 1. 


C. RECEIPTS NORMALLY APPORTIONED 


35-6-408. Insubstantial allocations not required. 


If a trustee determines that an allocation between principal and income 
required by § 35-6-409, § 35-6-410, § 35-6-411, § 35-6-412, or § 35-6-415 is 
insubstantial, the trustee may allocate the entire amount to principal unless 
one (1) of the circumstances described in § 35-6-104(c) applies to the alloca- 
tion. This power may be exercised by a cotrustee in the circumstances 
described in § 35-6-104(d) and may be released for the reasons and in the 
manner described in § 35-6-104(e). An allocation is presumed to be insubstan- 


tial if: 


(1) The amount of the allocation would increase or decrease net income in 
an accounting period, as determined before the allocation, by less than ten 


percent (10%); or 


(2) The value of the asset producing the receipt for which the allocation 
would be made is less than ten percent (10%) of the total value of the trust’s 
assets at the beginning of the accounting period. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


This section is intended to relieve a trustee 
from making relatively small allocations while 
preserving the trustee’s right to do so if an 
allocation is large in terms of absolute dollars. 

For example, assume that a trust’s assets, 
which include a working interest in an oil well, 
have a value of $1,000,000; the net income from 
the assets other than the working interest is 
$40,000; and the net receipts from the working 
interest are $400. The trustee may allocate all 
of the net receipts from the working interest to 
principal instead of allocating 10%, or $40, to 
income under Section 411 [§ 35-6-411]. If the 
net receipts from the working interest are 
$35,000, so that the amount allocated to income 
under Section 411 [§ 35-6-411] would be 
$3,500, the trustee may decide that this 


amount is sufficiently significant to the income 
beneficiary that the allocation provided for by 
Section 411 [§ 35-6-411] should be made, even 
though the trustee is still permitted under 
Section 408 [§ 35-6-408] to allocate all of the 
net receipts to principal because the $3,500 
would increase the net income of $40,000, as 
determined before making an allocation under 
Section 411 [§ 35-6-411], by less than 10%. 
Section 408 [§ 35-6-408] will also relieve a 
trustee from having to allocate net receipts 
from the sale of trees in a small woodlot be- 
tween principal and income. 

While the allocation to principal of small 
amounts under this section should not be a 
cause for concern for tax purposes, allocations 
are not permitted under this section in circum- 
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stances described in Section 104(c) [§ 35-6- 
104(c)] to eliminate claims that the power in 
this section has adverse tax consequences. 


35-6-409. Deferred compensation, annuities, and similar payments. 


(a) In this section: 

(1) “Payment” means a payment that a trustee may receive over a fixed 
number of years or during the life of one (1) or more individuals because of 
services rendered or property transferred to the payer in exchange for future 
payments. The term includes a payment made in money or property from the 
payer’s general assets or from a separate fund created by the payer. For 
purposes of subsections (d), (e), (f), and (g), the term also includes any — 
payment from any separate fund, regardless of the reason for the payment; 
and 

(2) “Separate fund” includes, without limitation, a private or commercial 
annuity, an individual retirement account, and a pension, profit-sharing, 
stock-bonus, or stock-ownership plan. 

(b) To the extent that a payment is characterized as interest, a dividend, or 
a payment made in lieu of interest or a dividend, a trustee shall allocate the 
payment to income. The trustee shall allocate to principal the balance of the 
payment and any other payment received in the same accounting period that 
is not characterized as interest, a dividend, or an equivalent payment. 

(c) If no part of a payment is characterized as interest, a dividend, or an 
equivalent payment, and all or part of the payment is required to be made, a 
trustee shall allocate to income ten percent (10%) of the part that is required 
to be made during the accounting period and the balance to principal. If no part 
of a payment is required to be made or the payment received is the entire 
amount to which the trustee is entitled, the trustee shall allocate the entire 
payment to principal. For purposes of this subsection (c), a payment is not 
“required to be made” to the extent that it is made because the trustee 
exercises a right of withdrawal. 

(d) Except as otherwise provided in subsection (e), subsections (f) and (g) 
apply, and subsections (b) and (c) do not apply, in determining the allocation of 
a payment made from a separate fund to: 

(1) Atrust to which an election to qualify for a marital deduction under 26 
U.S.C. § 2056(b)(7) or § 67-8-315(a)(6); or 

(2) A trust that qualifies for the marital deduction under 26 U.S.C. 
§ 2056(b)(5). 

(e) Subsections (d), (f), and (g) do not apply if and to the extent that the 
series of payments would, without the application of subsection (d), qualify for 
the marital deduction under 26 U.S.C. § 2056(b)(7)(C). 

(f) A trustee shall determine the internal income, without regard to its 
receipt by the trustee, of each separate fund for the accounting period as if the 
separate fund were a trust subject to this chapter. Upon request of the 
surviving spouse, the trustee shall demand that the person administering the 
separate fund distribute the internal income to the trust. The trustee shall 
allocate a payment from the separate fund to income to the extent of the 
internal income of the separate fund and distribute that amount to the 
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surviving spouse. The trustee shall allocate the balance of the payment to 
principal. Upon request of the surviving spouse, the trustee shall allocate 
principal to income to the extent the internal income of the separate fund 
exceeds payments made from the separate fund to the trust during the 
accounting period. 

(g) Ifa trustee cannot determine the internal income of a separate fund but 
can determine the value of the separate fund, the internal income of the 
separate fund is deemed to equal at least three percent (3%) of the fund’s value, 
according to the most recent statement of value preceding the beginning of the 
accounting period. If the trustee can determine neither the internal income of 
the separate fund nor the fund’s value, the internal income of the fund is 
deemed to equal the product of the interest rate and the present value of the 
expected future payments, as determined under 26 U.S.C. § 7520, for the 
month preceding the accounting period for which the computation is made. 

(h) This section does not apply to a payment to which § 35-6-410 applies. 


History. 
Acts 2000, ch. 829, § 1; 2010, ch. 725, § 1. 


COMMENTS TO OFFICIAL TEXT 


Scope. 


Section 409 [T.C.A. § 35-6-409] applies to 
amounts received under contractual arrange- 
ments that provide for payments to a third 
party beneficiary as a result of services ren- 
dered or property transferred to the payer. 


' While the right to receive such payments is a 


liquidating asset of the kind described in Sec- 
tion 410 [T.C.A. § 35-6-410] (ie., “an asset 
whose value will diminish or terminate because 
the asset is expected to produce receipts for a 
period of limited duration”), these payment 
rights are covered separately in Section 409 
[T.C.A. § 35-6-409] because of their special 
characteristics. 

Section 409 [T.C.A. § 35-6-409] applies to 
receipts from all forms of annuities and de- 
ferred compensation arrangements, whether 
the payment will be received by the trust in a 
lump sum or in installments over a period of 
years. It applies to bonuses that may be re- 


' ceived over two or three years and payments 


that may last for much longer periods, includ- 
ing payments from an individual retirement 
account (IRA), deferred compensation plan 


| (whether qualified or not qualified for special 


federal income tax treatment), and insurance 
renewal commissions. It applies to a retirement 
plan to which the settlor has made contribu- 
tions, just as it applies to an annuity policy that 
the settlor may have purchased individually, 
and it applies to variable annuities, deferred 
annuities, annuities issued by commercial in- 
Surance companies, and “private annuities” 


arising from the sale of property to another 


‘individual or entity in exchange for payments 
‘that are to be made for the life of one or more 


individuals. The section applies whether the 
payments begin when the payment right be- 
comes subject to the trust or are deferred until 
a future date, and it applies whether payments 
are made in cash or in kind, such as employer 
stock (in-kind payments usually will be made 
in a single distribution that will be allocated to 
principal under the second sentence of subsec- 
tion (c)). 


The 1962 Act. 

Under Section 12 of the 1962 Act, receipts 
from “rights to receive payments on a contract 
for deferred compensation” are allocated to in- 
come each year in an amount “not in excess of 
5% per year” of the property’s inventory value. 
While “not in excess of 5%” suggests that the 
annual allocation may range from zero to 5% of 
the inventory value, in practice the rule is 
usually treated as prescribing a 5% allocation. 
The inventory value is usually the present 
value of all the future payments, and since the 
inventory value is determined as of the date on 
which the payment right becomes subject to the 
trust, the inventory value, and thus the amount 
of the annual income allocation, depends sig- 
nificantly on the applicable interest rate on the 
decedent’s date of death. That rate may be 
much higher or lower than the average long- 
term interest rate. The amount determined 
under the 5% formula tends to become fixed 
and remain unchanged even though the 
amount received by the trust increases or de- 
creases. . 


Allocations Under Section 409(b) [T.C.A. 
§ 35-6-409(b)]. 

Section 409(b) [T.C.A. § 35-6-409(b)] applies 

to plans whose terms characterize payments 
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made under the plan as dividends, interest, or 
payments in leu of dividends or interest. For 
example, some deferred compensation plans 
that hold debt obligations or stock of the plan’s 
sponsor in an account for future delivery to the 
person rendering the services provide for the 
annual payment to that person of dividends 
received on the stock or interest received on the 
debt obligations. Other plans provide that the 
account of the person rendering the services 
shall be credited with “phantom” shares of 
stock and require an annual payment that is 
equivalent to the dividends that would be re- 
ceived on that number of shares if they were 
actually issued; or a plan may entitle the per- 
son rendering the services to receive a fixed 
dollar amount in the future and provide for the 
annual payment of interest on the deferred 
amount during the period prior to its payment. 
Under Section 409(b) [T.C.A. § 35-6-409(b)], 
payments of dividends, interest or payments in 
lieu of dividends or interest under plans of this 
type are allocated to income; all other pay- 
ments received under these plans are allocated 
to principal. 

Section 409(b) [T.C.A. § 35-6-409(b)] does not 
apply to an IRA or an arrangement with pay- 
ment provisions similar to an IRA. IRAs and 
similar arrangements are subject to the provi- 
sions in Section 409(c) [T.C.A. § 35-6-409(c)]. 


Allocations Under Section 409(c) [T.C.A. 
§ 35-6-409(c)]. 

The focus of Section 409 [T.C.A. § 35-6-409], 
for purposes of allocating payments received by 
a trust to or between principal and income, is 
on the payment right rather than on assets that 
may be held in a fund from which the payments 
are made. Thus, if an IRA holds a portfolio of 
marketable stocks and bonds, the amount re- 
ceived by the IRA as dividends and interest is 
not taken into account in determining the prin- 
cipal and income allocation except to the extent 
that the Internal Revenue Service may require 
them to be taken into account when the pay- 
ment is received by a trust that qualifies for the 
estate tax marital deduction (a situation that is 
provided for in Section 409(d) [T.C.A. § 35-6- 
409(d)]). An IRA is subject to federal income tax 
rules that require payments to begin by a 
particular date and be made over a specific 
number of years or a period measured by the 
lives of one or more persons. The payment right 
of a trust that is named as a beneficiary of an 
IRA is not a right to receive particular items 
that are paid to the IRA, but is instead the right 
to receive an amount determined by dividing 
the value of the IRA by the remaining number 
of years in the payment period. This payment 
right is similar to the right to receive a unitrust 
amount, which is normally expressed as an 
amount equal to a percentage of the value of the 
unitrust assets without regard to dividends or 
interest that may be received by the unitrust. 

An amount received from an IRA or a plan 
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with a payment provision similar to that of an 
IRA is allocated under Section 409(c) [T.C.A. 
§ 35-6-409(c)], which differentiates between 
payments that are required to be made and all 
other payments. To the extent that a payment 
is required to be made (either under federal 
income tax rules or, in the case of a plan that is 
not subject to those rules, under the terms of 
the plan), 10% of the amount received is allo- 
cated to income and the balance is allocated to 
principal. All other payments are allocated to 
principal because they represent a change in 
the form of a principal asset; Section 409 
[T.C.A. § 35-6-409] follows the rule in Section 
404(2) [T.C.A. § 35-6-404(2)], which provides 
that money or property received from a change 
in the form of a principal asset be allocated to 
principal. 

Section 409(c) [T.C.A. § 35-6-409(c)] pro- 
duces an allocation to income that is similar to 
the allocation under the 1962 Act formula if the 
annual payments are the same throughout the 
payment period, and it is simpler to administer. 
The amount allocated to income under Section 
409 [T.C.A. § 35-6-409] is not dependent upon 
the interest rate that is used for valuation 
purposes when the decedent dies, and if the 
payments received by the trust increase or 
decrease from year to year because the fund 
from which the payment is made increases or 
decreases in value, the amount allocated to 
income will also increase or decrease. 


Marital deduction requirements. 

When an IRA or other retirement arrange- 
ment (a “plan”) is payable to a marital deduc- 
tion trust, the IRS treats the plan as a separate 
property interest that itself must qualify for the 
marital deduction. IRS Revenue Ruling 
2006-26 said that, as written, Section 409 does 
not cause a trust to qualify for the IRS’ safe 
harbors. Revenue Ruling 2006-26 was limited 
in scope to certain situations involving IRAs 
and defined contribution retirement plans. 
Without necessarily agreeing with the IRS’ 
position in that ruling, the revision to this 
section is designed to satisfy the IRS’ safe 
harbor and to address concerns that might be 
raised for similar assets. No IRS pronounce- 
ments have addressed the scope of Code 
§ 2056(b)(7)(C). 

Subsection (f) requires the trustee to demand 
certain distributions if the surviving spouse so 
requests. The safe harbor of Revenue Ruling 
2006-26 requires that the surviving spouse be 
separately entitled to demand the fund’s in- 
come (without regard to the income from the 
trust’s other assets) and the income from the 
other assets (without regard to the fund’s in- 
come). In any event, the surviving spouse is not 
required to demand that the trustee distribute 
all of the fund’s income from the fund or from 
other trust assets. Treas. Reg. 
§ 20.2056(b)-5(£)(8). 

Subsection (f) also recognizes that the trustee 
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might not control the payments that the trustee 
receives and provides a remedy to the surviving 
spouse if the distributions under subsection 
(d)(1) are insufficient. 

Subsection (g) addresses situations where, 
due to lack of information provided by the 
fund’s administrator, the trustee is unable to 
determine the fund’s actual income. The brack- 
eted language is the range approved for uni- 
trust payments by Treas. Reg. § 1.643(b)-1. In 
determining the value for purposes of applying 
the unitrust percentage, the trustee would seek 
to obtain the value of the assets as of the most 
recent statement of value immediately preced- 
ing the beginning of the year. For example, 
suppose a trust’s accounting period is January 
1 through December 31. If a retirement plan 
administrator furnishes information annually 
each September 30 and declines to provide 
information as of December 31, then the 
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trustee may rely on the September 30 value to 
determine the distribution for the following 
year. For funds whose values are not readily 
available, subsection (g) relies on Code section 
7520 valuation methods because many funds 
described in Section 409 are annuities, and one 
consistent set of valuation principles should 
apply whether or not the fund is, in fact, an 
annuity. 


Application of Section 104 [T.C.A. § 35-6- 
104]. 

Section 104(a) [T.C.A. § 35-6-104(a)] of this 
Act gives a trustee who is acting under the 
prudent investor rule the power to adjust from 
principal to income if, considering the portfolio 
as a whole and not just receipts from deferred 
compensation, the trustee determines that an 
adjustment is necessary. See Example (5) in the 
Comment following Section 104 [T.C.A. § 35-6- 
104]. 


(a) In this section, “liquidating asset” means an asset whose value will 
diminish or terminate because the asset is expected to produce receipts for a 
period of limited duration. Liquidating asset includes a leasehold, patent, 
copyright, royalty right, and right to receive payments during a period of more 
than one (1) year under an arrangement that does not provide for the payment 
of interest on the unpaid balance. Liquidating asset does not include a 
payment subject to § 35-6-409, resources subject to § 35-6-411, timber subject 
to § 35-6-412, an activity subject to § 35-6-414, an asset subject to § 35-6-415, 
or any asset for which the trustee establishes a reserve for depreciation under 
§ 35-6-503. 

(b) A trustee shall allocate to income ten percent (10%) of the receipts from 


a liquidating asset and the balance to principal. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Prior Acts. 

Section 11 of the 1962 Act allocates receipts 
from “property subject to depletion” to income 
in an amount “not in excess of 5%” of the asset’s 
inventory value. The 1931 Act has a similar 5% 
rule that applies when the trustee is under a 
duty to change the form of the investment. The 
5% rule imposes on a trust the obligation to pay 
a fixed annuity to the income beneficiary until 
the asset is exhausted. Under both the 1931 
and 1962 Acts the balance of each year’s re- 
ceipts is added to principal. A fixed payment 
can produce unfair results. The remainder ben- 
eficiary receives all of the receipts from unex- 
pected growth in the asset, e.g., if royalties on a 
patent or copyright increase significantly. Con- 
versely, if the receipts diminish more rapidly 


than expected, most of the amount received by 
the trust will be allocated to income and little to 
principal. Moreover, if the annual payments 
remain the same for the life of the asset, the 
amount allocated to principal will usually be 
less than the original inventory value. For 
these reasons, Section 410 [§ 35-6-410] aban- 
dons the annuity approach under the 5% rule. 


Lottery payments. 

The reference in subsection (a) to rights to 
receive payments under an arrangement that 
does not provide for the payment of interest 
includes state lottery prizes and similar fixed 
amounts payable over time that are not de- 
ferred compensation arrangements covered by 
Section 409 [§ 35-6-409]. 
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35-6-411. Minerals, water, and other natural resources. 


(a) To the extent that a trustee accounts for receipts from an interest in 
minerals or other natural resources pursuant to this section, the trustee shall 
allocate them as follows: 

(1) If received as nominal delay rental or nominal annual rent on a lease, 
a receipt must be allocated to income; 

(2) If received from a production payment, a receipt must be allocated to 
income if and to the extent that the agreement creating the production 
payment provides a factor for interest or its equivalent. The balance must be 
allocated to principal; 

(3) If an amount received as a royalty, shut-in-well payment, take-or-pay 
payment, bonus, or delay rental is more than nominal, ninety percent (90%) 
must be allocated to principal and the balance to income; and 

(4) If an amount is received from a working interest or any other interest 
not provided for in subdivision (1), (2), or (3), ninety percent (90%) of the net 
amount received must be allocated to principal and the balance to income. 
(b) An amount received on account of an interest in water that is renewable 

must be allocated to income. If the water is not renewable, ninety percent 
(90%) of the amount must be allocated to principal and the balance to income. 

(c) This chapter applies whether or not a decedent or donor was extracting 
minerals, water, or other natural resources before the interest became subject 
to the trust. 

(d) Ifa trust owns an interest in minerals, water, or other natural resources 
on June 30, 1999, the trustee may allocate receipts from the interest as 
provided in this chapter or in the manner used by the trustee before July 1, 
1999. If the trust acquires an interest in minerals, water, or other natural 
resources on or after July 1, 1999, the trustee shall allocate receipts from the 


interest as provided in this chapter. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Prior Acts. 

The 1962 Act allocates to principal as a 
depletion allowance, 27-%% of the gross re- 
ceipts, but not more than 50% of the net re- 
ceipts after paying expenses. The Internal Rev- 
enue Code no longer provides for a 27-%2% 
depletion allowance, although the major oil- 
producing States have retained the 27-12% pro- 
vision in their principal and income acts (Texas 
amended its Act in 1993, but did not change the 
depletion provision). Section 9 of the 1931 Act 
allocates all of the net proceeds received as 
consideration for the “permanent severance of 
natural resources from the lands” to principal. 

Section 411 [§ 35-6-411] allocates 90% of the 
net receipts to principal and 10% to income. A 
depletion provision that is tied to past or pres- 
ent Code provisions is undesirable because it 
causes a large portion of the oil and gas receipts 
to be paid out as income. As wells are depleted, 


the amount received by the income beneficiary 
falls drastically. Allocating a larger portion of 
the receipts to principal enables the trustee to 
acquire other income producing assets that will 
continue to produce income when the mineral 
reserves are exhausted. 


Application of Sections 403 and 408 [§§ 35- 
6-403 and 35-6-408]. 

This section applies to the extent that the 
trustee does not account separately for receipts 
from minerals and other natural resources un- 
der Section 403 [§ 35-6-403] or allocate all of 
the receipts to principal under Section 408 
[$ 35-6-408]. 


Open mine doctrine. 

The purpose of Section 411(c) [§ 35-6-411(c)] 
is to abolish the “open mine doctrine” as it may 
apply to the rights of an income beneficiary and 
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a remainder beneficiary in receipts from the 
production of minerals from land owned or 
leased by a trust. Instead, such receipts are to 
be allocated to or between principal and income 
in accordance with the provisions of this Act. 
For a discussion of the open mine doctrine, see 
generally 3A Austin W. Scott & William F. 
Fratcher, The Law of Trusts § 239.3 (4th ed. 
1988), and Nutter v. Stockton, 626 P.2d 861 
(Okla. 1981). 


Effective date provision. 

Section 9(b) of the 1962 Act provides that the 
natural resources provision does not apply to 
property interests held by the trust on the 
effective date of the Act, which reflects concerns 
about the constitutionality of applying a retro- 
active administrative provision to interests in 
real estate, based on the opinion in the Okla- 
homa case of Franklin v. Margay Oil Corpora- 
tion, 153 P.2d 486, 501 (Okla. 1944). Section 
411(d) [§ 35-6-411(d)] permits a trustee to use 
either the method provided for in this Act or the 
method used before the Act takes effect. Law- 
yers in jurisdictions other than Oklahoma may 
conclude that retroactivity is not a problem as 
to property situated in their States, and this 
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provision permits trustees to decide, based on 
advice from counsel in States whose law may be 
different from that of Oklahoma, whether they 
may apply this provision retroactively if they 
conclude that to do so is in the best interests of 
the beneficiaries. 

If the property is in a State other than the 
State where the trust is administered, the 
trustee must be aware that the law of the 
property’s situs may control this question. The 
outcome turns on a variety of questions: 
whether the terms of the trust specify that the 
law of a State other than the situs of the 
property shall govern the administration of the 
trust, and whether the courts will follow the 
terms of the trust; whether the trust’s asset is 
the land itself or a leasehold interest in the 
land (as it frequently is with oil and gas prop- 
erty); whether a leasehold interest or its pro- 
ceeds should be classified as real property or 
personal property, and if as personal property, 
whether applicable state law treats it as a 
movable or an immovable for conflict of laws 
purposes. See 5A Austin W. Scott & William F. 
Fratcher, The Law of Trusts §§ 648, at 531, 
533-534; § 657, at 600 (4th ed. 1989). 


(a) To the extent that a trustee accounts for receipts from the sale of timber 
and related products pursuant to this section, the trustee shall allocate the net 


receipts to: 


(1) Income to the extent that the amount of timber removed from the land 
does not exceed the rate of growth of the timber during the accounting 
periods in which a beneficiary has a mandatory income interest; 

(2) Principal to the extent that the amount of timber removed from the 
land exceeds the rate of growth of the timber or the net receipts are from the 


sale of standing timber; 


(3) Between income and principal if the net receipts are from the lease of 
timberland or from a contract to cut timber from land owned by a trust, by 
determining the amount of timber removed from the land under the lease or 
contract and applying the rules in subdivisions (1) and (2); or 

(4) Principal to the extent that advance payments, bonuses, and other 
payments are not allocated pursuant to subdivision (1), (2), or (3). 


(b) In determining net receipts to be allocated pursuant to subsection (a), a 
trustee shall deduct and transfer to principal a reasonable amount for 
depletion. 

(c) This chapter applies whether or not a decedent or transferor was 
harvesting timber from the property before it became subject to the trust. 

(d) If a trust owns an interest in timberland on June 30, 1999, the trustee 
may allocate net receipts from the sale of timber and related products as 
provided in this chapter or in the manner used by the trustee before July 1, 
1999. If the trust acquires an interest in timberland on or after July 1, 1999, 
the trustee shall allocate net receipts from the sale of timber and related 
products as provided in this chapter. 


35-6-413 


History. 
Acts 2000, ch. 829, § 1. 
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COMMENTS TO OFFICIAL TEXT 


Scope of section. 

The rules in Section 412 [§ 35-6-412] are 
intended to apply to net receipts from the sale 
of trees and by-products from harvesting and 
processing trees without regard to the kind of 
trees that are cut or whether the trees are cut 
before or after a particular number of years of 
growth. The rules apply to the sale of trees that 
are expected to produce lumber for building 
purposes, trees sold as pulpwood, and Christ- 
mas and other ornamental trees. Subsection (a) 
applies to net receipts from property owned by 
the trustee and property leased by the trustee. 
The Act is not intended to prevent a tenant in 
possession of the property from using wood that 
he cuts on the property for personal, noncom- 
mercial purposes, such as a Christmas tree, 
firewood, mending old fences or building new 
fences, or making repairs to structures on the 
property. 

Under subsection (a), the amount of net re- 
ceipts allocated to income depends upon 
whether the amount of timber removed is more 
or less than the rate of growth. The method of 


determining the amount of timber removed and 
the rate of growth is up to the trustee, based on 
methods customarily used for the kind of tim- 
ber involved. 


Application of Sections 403 and 408 [§§ 35- 
6-403 and 35-6-408]. 

This section applies to the extent that the 
trustee does not account separately for net 
receipts from the sale of timber and related 
products under Section 403 [§ 35-6-403] or 
allocate all of the receipts to principal under 
Section 408 [§ 35-6-408]. The option to account 
for net receipts separately under Section 403 
[$ 35-6-403] takes into consideration the possi- 
bility that timber harvesting operations may 
have been conducted before the timber property 
became subject to the trust, and that it may 
make sense to continue using accounting meth- 
ods previously established for the property. It 
also permits a trustee to use customary ac- 
counting practices for timber operations even if 
no harvesting occurred on the property before it 
became subject to the trust. 


35-6-413. Property not productive of income. 


(a) If a marital deduction is allowed for all or part of a trust whose assets 
consist substantially of property that does not provide the spouse with 
sufficient income from or use of the trust assets, and if the amounts that the 
trustee transfers from principal to income under § 35-6-104 and distributes to 
the spouse from principal pursuant to the terms of the trust are insufficient to 
provide the spouse with the beneficial enjoyment required to obtain the 
marital deduction, the spouse may require the trustee to make property 
productive of income, convert property within a reasonable time, or exercise 
the power conferred by § 35-6-104(a). The trustee may decide which action or 
combination of actions to take. 

(b) In cases not governed by subsection (a), proceeds from the sale or other 
disposition of an asset are principal without regard to the amount of income 
the asset produces during any accounting period. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Prior Acts’ Conflict with Uniform Prudent The underproductive property provisions in 


Investor Act. 

Section 2(b) of the Uniform Prudent Investor 
Act provides that “[a] trustee’s investment and 
management decisions respecting individual 
assets must be evaluated not in isolation but in 
the context of the trust portfolio as a whole ....” 


Section 12 of the 1962 Act and Section 11 of the 
1931 Act give the income beneficiary a right to 
receive a portion of the proceeds from the sale 
of underproductive property as “delayed in- 
come.” In each Act the provision applies on an 
asset by asset basis and not by taking into 
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consideration the trust portfolio as a whole, 
which conflicts with the basic precept in Section 
2(b) of the Prudent Investor Act. Moreover, in 
determining the amount of delayed income, the 
prior Acts do not permit a trustee to take into 
account the extent to which the trustee may 
have distributed principal to the income benefi- 
ciary, under principal invasion provisions in the 
terms of the trust, to compensate for insuffi- 
cient income from the unproductive asset. Un- 
der Section 104(b)(7) of this Act [§ 35-6- 
104(b)(7)], a trustee must consider prior 
distributions of principal to the income benefi- 
ciary in deciding whether and to what extent to 
exercise the power to adjust conferred by Sec- 
tion 104(a) [§ 35-6-104(a)]. 

Duty to make property productive of income. 
In order to implement the Uniform Prudent 
Investor Act, this Act abolishes the right to 
receive delayed income from the sale proceeds 
of an asset that produces little or no income, 
but it does not alter existing state law regard- 
ing the income beneficiary’s right to compel the 
trustee to make property productive of income. 
As the law continues to develop in this area, the 
duty to make property productive of current 
income in a particular situation should be de- 
termined by taking into consideration the per- 
formance of the portfolio as a whole and the 
extent to which a trustee makes principal dis- 
tributions to the income beneficiary under the 
terms of the trust and adjustments between 
principal and income under Section 104 of this 
Act [§ 35-6-104]. 

Trusts for which the value of the right to 
receive income is important for tax reasons 
may be affected by Reg. § 1.7520-3(b)(2)(v) 
Example (1), § 20.7520-3(b)(2)(v) Examples (1) 
and (2), and § 25.7520-3(b)(2)(v) Examples (1) 
and (2), which provide that if the income ben- 
eficiary does not have the right to compel the 
trustee to make the property productive, the 
income interest is considered unproductive and 
may not be valued actuarially under those 
sections. 


Marital deduction trusts. 
Subsection (a) draws on language in Reg. 
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§ 20.2056(b)-5(f)(4) and (5) to enable a trust for 
a surviving spouse to qualify for a marital 
deduction if applicable state law is unclear 
about the surviving spouse’s right to compel the 
trustee to make property productive of income. 
The trustee should also consider the applica- 
tion of Section 104 of this Act [§ 35-6-104] and 
the provisions of Restatement of Trusts 3d: 
Prudent Investor Rule § 240, at 186, app. 
§ 240, at 252 (1992). Example (6) in the Com- 
ment to Section 104 [§ 35-6-104] describes a 
situation involving the payment from income of 
carrying charges on unproductive real estate in 
which Section 104 [§ 35-6-104] may apply. 

Once the two conditions have occurred — 
insufficient beneficial enjoyment from the prop- 
erty and the spouse’s demand that the trustee 
take action under this section — the trustee 
must act; but instead of the formulaic approach 
of the 1962 Act, which is triggered only if the 
trustee sells the property, this Act permits the 
trustee to decide whether to make the property 
productive of income, convert it, transfer funds 
from principal to income, or to take some com- 
bination of those actions. The trustee may rely 
on the power conferred by Section 104(a) [§ 35- 
6-104(a)] to adjust from principal to income if 
the trustee decides that it is not feasible or 
appropriate to make the property productive of 
income or to convert the property. Given the 
purpose of Section 413 [§ 35-6-413], the power 
under Section 104(a) [§ 35-6-104(a)] would be 
exercised to transfer principal to income and 
not to transfer income to principal. 

Section 413 [§ 35-6-413] does not apply to a 
so-called “estate” trust, which will qualify for 
the marital deduction, even though the income 
may be accumulated for a term of years or for 
the life of the surviving spouse, if the terms of 
the trust require the principal and undistrib- 
uted income to be paid to the surviving spouse’s 
estate when the spouse dies. Reg. § 20.2056(c)- 
2(b)(1)(aii). 


35-6-414. Derivatives and options. 


(a) In this section, “derivative” means a contract or financial instrument or 
a combination of contracts and financial instruments which gives a trust the 
right or obligation to participate in some or all changes in the price of a 
tangible or intangible asset or group of assets, or changes in a rate, an index 
of prices or rates, or other market indicator for an asset or a group of assets. 

(b) To the extent that a trustee does not account under § 35-6-403 for 
transactions in derivatives, the trustee shall allocate to principal receipts from 
and disbursements made in connection with those transactions. 

(c) If a trustee grants an option to buy property from the trust, whether or 
not the trust owns the property when the option is granted, grants an option 
that permits another person to sell property to the trust, or acquires an option 


35-6-414 
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to buy property for the trust or an option to sell an asset owned by the trust, 
and the trustee or other owner of the asset is required to deliver the asset if the 
option is exercised, an amount received for granting the option must be 
allocated to principal. An amount paid to acquire the option must be paid from 
principal. A gain or loss realized upon the exercise of an option, including an 
option granted to a settlor of the trust for services rendered, must be allocated 


to principal. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Scope and application. 

It is difficult to predict how frequently and to 
what extent trustees will invest directly in 
derivative financial instruments rather than 
participating indirectly through investment en- 
tities that may utilize these instruments in 
varying degrees. If the trust participates in 
derivatives indirectly through an entity, an 
amount received from the entity will be allo- 
cated under Section 401 [§ 35-6-401] and not 
Section 414 [§ 35-6-414]. If a trustee invests 
directly in derivatives to a significant extent, 
the expectation is that receipts and disburse- 
ments related to derivatives will be accounted 
for under Section 403 [§ 35-6-403]; if a trustee 
chooses not to account under Section 403 [§ 35- 
6-403], Section 414(b) [§ 35-6-414(b)] provides 
the default rule. Certain types of option trans- 
actions in which trustees may engage are dealt 
with in subsection (c) to distinguish those 
transactions from ones involving options that 
are embedded in derivative financial instru- 
ments. 


Definition of “derivative.” 

“Derivative” is a difficult term to define be- 
cause new derivatives are invented daily as 
dealers tailor their terms to achieve specific 
financial objectives for particular clients. Since 
derivatives are typically contract-based, a de- 
rivative can probably be devised for almost any 
set of objectives if another party can be found 
who is willing to assume the obligations re- 
quired to meet those objectives. 

The most comprehensive definition of deriva- 
tive is in the Exposure Draft of a Proposed 
Statement of Financial Accounting Standards 
titled “Accounting for Derivative and Similar 
Financial Instruments and for Hedging Activi- 
ties,” which was released by the Financial Ac- 
counting Standards Board (FASB) on June 20, 
1996 (No. 162-B). The definition in Section 
414(a) [§ 35-6-414(a)] is derived in part from 
the FASB definition. The purpose of the defini- 
tion in subsection (a) is to implement the sub- 
stantive rule in subsection (b) that provides for 
all receipts and disbursements to be allocated 


to principal to the extent the trustee elects not 
to account for transactions in derivatives under 
Section 403 [§ 35-6-403]. As a result, it is much 
shorter than the FASB definition, which serves 
much more ambitious objectives. 

A derivative is frequently described as in- 
cluding futures, forwards, swaps and options, 
terms that also require definition, and the 
definition in this Act avoids these terms. FASB 
used the same approach, explaining in para- 
graph 65 of the Exposure Draft: 

The definition of derivative financial instru- 
ment in this Statement includes those financial 
instruments generally considered to be deriva- 
tives, such as forwards, futures, swaps, options, 
and similar instruments. The Board considered 
defining a derivative financial instrument by 
merely referencing those commonly understood 
instruments, similar to paragraph 5 of State- 
ment 119, which says that “... a derivative 
financial instrument is a futures, forward, 
swap, or option contract, or other financial 
instrument with similar characteristics.” How- 
ever, the continued development of financial 
markets and innovative financial instruments 
could ultimately render a definition based on 
examples inadequate and obsolete. The Board, 
therefore, decided to base the definition of a 
derivative financial instrument on a descrip- 
tion of the common characteristics of those 
instruments in order to accommodate the ac- 
counting for newly developed derivatives. 
(Footnote omitted.) 


Marking to market. 

A gain or loss that occurs because the trustee 
marks securities to market or to another value 
during an accounting period is not a transac- 
tion in a derivative financial instrument that is 
income or principal under the Act — only cash 
receipts and disbursements, and the receipt of 
property in exchange for a principal asset, 
affect a trust’s principal and income accounts. 


Receipt of property other than cash. 
If a trustee receives property other than cash 
upon the settlement of a derivatives transac- 
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tion, that property would be principal under 
Section 404(2) [§ 35-6-404(2)]. 


would also apply to a continuing and regular 
practice of selling call options on securities 
owned by the trust if the terms of the option 
require delivery of the securities. It does not 
apply if the consideration received or given for 
the option is something other than cash or 
property, such as cross-options granted in a 
buy-sell agreement between owners of an en- 
tity. 


Options. 

Options to which subsection (c) applies in- 
clude an option to purchase real estate owned 
by the trustee and a put option purchased by a 
trustee to guard against a drop in value of a 
large block of marketable stock that must be 
liquidated to pay estate taxes. Subsection (c) 


35-6-415. Asset-backed securities. 


(a) In this section, “asset-backed security” means an asset whose value is 
based upon the right it gives the owner to receive distributions from the 
proceeds of financial assets that provide collateral for the security. Asset- 
backed securities includes an asset that gives the owner the right to receive 
from the collateral financial assets only the interest or other current return or 
only the proceeds other than interest or current return. Asset-backed securi- 
ties does not include an asset to which § 35-6-401 or § 35-6-409 applies. 

(b) If a trust receives a payment from interest or other current return and 


from other proceeds of the collateral financial assets, the trustee shall allocate 


to income the portion of the payment which the payer identifies as being from 
interest or other current return and shall allocate the balance of the payment 


_ to principal. 


(c) If a trust receives one (1) or more payments in exchange for the trust’s 


_ entire interest in an asset-backed security in one (1) accounting period, the 


trustee shall allocate the payments to principal. If a payment is one (1) of a 


series of payments that will result in the liquidation of the trust’s interest in 
the security over more than one (1) accounting period, the trustee shall allocate 


ten percent (10%) of the payment to income and the balance to principal. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Scope of section. Typical asset-backed se- 
curities include arrangements in which debt 
obligations such as real estate mortgages, 
credit card receivables and auto loans are ac- 
quired by an investment trust and interests in 
the trust are sold to investors. The source for 


| payments to an investor is the money received 


from principal and interest payments on the 
underlying debt. An asset-backed security in- 
cludes an “interest only” or a “principal only” 


security that permits the investor to receive 


only the interest payments received from the 
bonds, mortgages or other assets that are the 
collateral for the asset-backed security, or only 
the principal payments made on those collat- 


» eral assets. An asset-backed security also in- 


cludes a security that permits the investor to 
_ participate in either the capital appreciation of 


an underlying security or in the interest or 
dividend return from such a security, such as 
the “Primes” and “Scores” issued by Americus 
Trust. An asset-backed security does not in- 
clude an interest in a corporation, partnership, 
or an investment trust described in the Com- 
ment to Section 402 [§ 35-6-402], whose assets 
consist significantly or entirely of investment 
assets. Receipts from an instrument that do not 
come within the scope of this section or any 
other section of the Act would be allocated 
entirely to principal under the rule in Section 
103(a)(4) [§ 35-6-103(a)(4)], and the trustee 
may then consider whether and to what extent 
to exercise the power to adjust in Section 104 
[§ 35-6-104], taking into account the return 
from the portfolio as whole and other relevant 
factors. 
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PART 5 


ALLOCATION OF DISBURSEMENTS DURING 
ADMINISTRATION OF TRUST 


35-6-501. Disbursements from income. 


A trustee shall make the following disbursements from income to the extent 
that they are not disbursements to which § 35-6-201(2)(B) or (C) applies: 

(1) One-half (4) of the regular compensation of the trustee and of any 
person providing investment advisory or custodial services to the trustee; 

(2) One-half (2) of all expenses for accountings, judicial proceedings, or 
other matters that involve both the income and remainder interests; 

(3) All of the other ordinary expenses incurred in connection with the 
administration, management, or preservation of trust property and the 
distribution of income, including interest, ordinary repairs, regularly recur- 
ring taxes assessed against principal, and expenses of a proceeding or other 


matter that concerns primarily the income interest; and 
(4) Recurring premiums on insurance covering the loss of a principal asset 
or the loss of income from or use of the asset. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Trustee fees. 

The regular compensation of a trustee or the 
trustee’s agent includes compensation based on 
a percentage of either principal or income or 
both. 


Insurance premiums. 

The reference in paragraph (4) to “recurring” 
premiums is intended to distinguish premiums 
paid annually for fire insurance from premiums 


b) 


on title insurance, each of which covers the loss 
of a principal asset. Title insurance premiums 
would be a principal disbursement under Sec- 
tion 502(a)(5) [§ 35-6-502(a)(5)I. 


Regularly recurring taxes. 

The reference to “regularly recurring taxes 
assessed against principal” includes all taxes 
regularly imposed on real property and tan- 
gible and intangible personal property. 


35-6-502. Disbursements from principal. 


(a) A trustee shall make the following disbursements from principal: 

(1) The remaining one-half ('2) of the disbursements described in § 35-6- 
501(1) and (2); however, if in the judgment of the trustee, the charging of a 
part or all of that portion of the compensation described under § 35-6-501(1) 
to principal is impracticable because of the lack of sufficient principal cash 
and readily marketable intangible personal property, or inadvisable because 
of the nature of the assets, then that part or all of the compensation must be 
paid out of income so long as the adjustment does not violate § 35-6-104(c). 
The decision of the trustee to pay a larger portion or all of the compensation 
out of income is conclusive, and the income of the trust is not entitled to 
reimbursement from principal at any subsequent time or times; 

(2) All of the trustee’s compensation calculated on principal as a fee for 
acceptance, distribution, or termination, and disbursements made to pre- 
pare property for sale; 
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(3) Payments on the principal of a trust debt; 

(4) Expenses of a proceeding that concerns primarily principal, including 
a proceeding to construe the trust or to protect the trust or its property; 

(5) Premiums paid on a policy of insurance not described in § 35-6-501(4) 
of which the trust is the owner and beneficiary; 

(6) Estate, inheritance, and other transfer taxes, including penalties, 
apportioned to the trust; and 

(7) Disbursements related to environmental matters, including reclama- 
tion, assessing environmental conditions, remedying and removing environ- 
mental contamination, monitoring remedial activities and the release of 
substances, preventing future releases of substances, collecting amounts 
from persons liable or potentially liable for the costs of those activities, 
penalties imposed under environmental laws or regulations and other 
payments made to comply with those laws or regulations, statutory or 
common law claims by third parties, and defending claims based on 
environmental matters. 
(b) If a principal asset is encumbered with an obligation that requires 


income from that asset to be paid directly to the creditor, the trustee shall 
transfer from principal to income an amount equal to the income paid to the 
creditor in reduction of the principal balance of the obligation. 


_ History. 


Acts 2000, ch. 829, § 1; 2021, ch. 420, § 18. 


Compiler’s Notes. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


| Amendments. 


The 2021 amendment in (a)(1), added “how- 
ever, if in the judgment of the trustee, the 
charging of a part or all of that portion of the 


compensation described under§ 35-6-501 (1) to 
principal is impracticable because of the lack of 
sufficient principal cash and readily market- 
able intangible personal property, or inadvis- 
able because of the nature of the assets, then 
that part or all of the compensation must be 
paid out of income so long as the adjustment 
does not violate § 35-6-104(c).” and the last 
sentence to the end of the paragraph. 


Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


COMMENTS TO OFFICIAL TEXT 


Section 502(a) provides flexibility for the 
trustee to pay certain expenses, in addition to 
compensation for the trustee and investment 
advisory or custodial services, out of income if 
there is insufficient liquidity in the principal or 
if, due to the specific circumstances, payment 
out of income is prudent. 


Environmental expenses. 

All environmental expenses are payable from 
principal, subject to the power of the trustee to 
transfer funds to principal from income under 


Section 504 [§ 35-6-504]. However, the Draft- 


ing Committee decided that it was not neces- 
sary to broaden this provision to cover other 
expenditures made under compulsion of gov- 
ernmental authority. See generally the annota- 


'tion at 43 A.L.R.4th 1012 (Duty as Between 
_ Life Tenant and Remainderman with Respect 
to Cost of Improvements or Repairs Made Un- 


der Compulsion of Governmental Authority). 


Environmental expenses paid by a trust are 
to be paid from principal under Section 
502(a)(7) [§ 35-6-502(a)(7)] on the assumption 
that they will usually be extraordinary in na- 
ture. Environmental expenses might be paid 
from income if the trustee is carrying on a 
business that uses or sells toxic substances, in 
which case environmental cleanup costs would 
be anormal cost of doing business and would be 
accounted for under Section 403 [§ 35-6-403]. 
In accounting under that Section, environmen- 
tal costs will be a factor in determining how 
much of the net receipts from the business is 
trust income. Paying all other environmental 
expenses from principal is consistent with this 
Act’s approach regarding receipts — when a 
receipt is not clearly a current return on a 
principal asset, it should be added to principal 
because over time both the income and remain- 
der beneficiaries benefit from this treatment. 
Here, allocating payments required by environ- 


35-6-503 


mental laws to principal imposes the detriment 
of those payments over time on both the income 
and remainder beneficiaries. 


Under Sections 504(a) and 504(b)(5) [§ 35-6-. 


504(a), (b)(5)], a trustee who makes or expects 
to make a principal disbursement for an envi- 
ronmental expense described in Section 
502(a)(7) [§ 35-6-502(a)(7)] is authorized to 
transfer an appropriate amount from income to 
principal to reimburse principal for disburse- 
ments made or to provide a reserve for future 
principal disbursements. 

The first part of Section 502(a)(7) [§ 35-6- 
502(a)(7)] is based upon the definition of an 
“environmental remediation trust” in Treas. 
Reg. § 301.7701-4(e) (as amended in 1996). 
This is not because the Act applies to an envi- 
ronmental remediation trust, but because the 
definition is a useful and thoroughly vetted 
description of the kinds of expenses that a 
trustee owning contaminated property might 
incur. Expenses incurred to comply with envi- 
ronmental laws include the cost of environmen- 
tal consultants, administrative proceedings 
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and burdens of every kind imposed as the result 
of an administrative or judicial proceeding, 
even though the burden is not formally charac- 
terized as a penalty. 


Title proceedings. 

Disbursements that are made to protect a 
trust’s property, referred to in Section 502(a)(4) 
[$§ 35-6-502(a)(4)], include an “action to assure 
title” that is mentioned in Section 13(c)(2) of the 
1962 Act. 


Insurance premiums. 

Insurance premiums referred to in Section 
502(a)(5) [§ 35-6-502(a)(5)] include title insur- 
ance premiums. They also include premiums on 
life insurance policies owned by the trust, 
which represent the trust’s periodic investment 
in the insurance policy. There is no provision in 
the 1962 Act for life insurance premiums. 


Taxes. 
Generation-skipping transfer taxes are pay- 
able from principal under subsection (a)(6). 


35-6-503. Transfers from income to principal for depreciation. 


(a) In this section, “depreciation” means a reduction in value due to wear, 
tear, decay, corrosion, or gradual obsolescence of a fixed asset having a useful 


life of more than one (1) year. 


(b) A trustee may transfer to principal a reasonable amount of the net cash 
receipts from a principal asset that is subject to depreciation, but may not 


transfer any amount for depreciation: 


(1) Of that portion of real property used or available for use by a 
beneficiary as a residence or of tangible personal property held or made 
available for the personal use or enjoyment of a beneficiary; 

(2) During the administration of a decedent’s estate; or 

(3) Under this section if the trustee is accounting under § 35-6-403 for the 
business or activity in which the asset is used. 

(c) An amount transferred to principal need not be held as a separate fund. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Prior Acts. The 1931 Act has no provision 
for depreciation. Section 13(a)(2) of the 1962 
Act provides that a charge shall be made 
against income for “... a reasonable allowance 
for depreciation on property subject to depre- 
ciation under generally accepted accounting 
principles ...”. That provision has been resisted 
by many trustees, who do not provide for any 
depreciation for a variety of reasons. One rea- 
son relied upon is that a charge for depreciation 
is not needed to protect the remainder benefi- 
ciaries if the value of the land is increasing; 
another is that generally accepted accounting 


principles may not require depreciation to be 
taken if the property is not part of a business. 
The Drafting Committee concluded that the 
decision to provide for depreciation should be 
discretionary with the trustee. The power to 
transfer funds from income to principal that is 
granted by this section is a discretionary power 
of administration referred to in Section 103(b) 
[§ 35-6-103(b)], and in exercising the power a 
trustee must comply with Section 103(b) 
[§ 35-6-103(b)]. 

One purpose served by transferring cash 
from income to principal for depreciation is to 


203 


provide funds to pay the principal of an indebt- 
edness secured by the depreciable property. 
Section 504(b)(4) [§ 35-6-504(b)(4)] permits the 
trustee to transfer additional cash from income 
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to principal for this purpose to the extent that 
the amount transferred from income to princi- 
pal for depreciation is less than the amount of 
the principal payments. 


35-6-504. Transfers from income to reimburse principal. 


(a) Ifa trustee makes or expects to make a principal disbursement described 
in this section, the trustee may transfer an appropriate amount from income to 
principal in one (1) or more accounting periods to reimburse principal or to 
provide a reserve for future principal disbursements. 

(b) Principal disbursements to which subsection (a) applies include the 
following, but only to the extent that the trustee has not been and does not 
expect to be reimbursed by a third party: 

(1) An amount chargeable to income but paid from principal because it is 
unusually large, including extraordinary repairs; 

(2) A capital improvement to a principal asset, whether in the form of 
changes to an existing asset or the construction of a new asset, including 


special assessments; 


(3) Disbursements made to prepare property for rental, including tenant 
allowances, leasehold improvements, and broker’s commissions; 

(4) Periodic payments on an obligation secured by a principal asset to the 
extent that the amount transferred from income to principal for depreciation 
is less than the periodic payments; and 

(5) Disbursements described in § 35-6-502(a)(7). 

(c) If the asset whose ownership gives rise to the disbursements becomes 
subject to a successive income interest after an income interest ends, a trustee 
may continue to transfer amounts from income to principal as provided in 


subsection (a). 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


Prior Acts. The sources of Section 504 [§ 35- 
6-504] are Section 13(b) of the 1962 Act, which 
permits a trustee to “regularize distributions,” 
if charges against income are unusually large, 
by using “reserves or other reasonable means” 
to withhold sums from income distributions; 
Section 13(c)(3) of the 1962 Act, which autho- 
rizes a trustee to establish an allowance for 
depreciation out of income if principal is used 
for extraordinary repairs, capital improve- 
ments and special assessments; and Section 


35-6-505. Income taxes. 


12(3) of the 1931 Act, which permits the trustee 
to spread income expenses of unusual amount 
“throughout a series of years.” Section 504 
[§ 35-6-504] contains a more detailed enu- 
meration of the circumstances in which this 
authority may be used, and includes in subsec- 
tion (b)(4) the express authority to use income 
to make principal payments on a mortgage if 
the depreciation charge against income is less 
than the principal payments on the mortgage. 


(a) A tax required to be paid by a trustee based on receipts allocated to 


income must be paid from income. 


(b) A tax required to be paid by a trustee based on receipts allocated to 
principal must be paid from principal, even if the tax is called an income tax by 


the taxing authority. 


359-6-505 
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(c) A tax required to be paid by a trustee on the trust’s share of an entity’s 


taxable income must be paid: 


(1) From income to the extent that receipts from the entity are allocated 


only to income; 


(2) From principal to the extent that receipts from the entity are allocated 


only to principal; 


(3) Proportionately from principal and income to the extent that receipts 
from the entity are allocated to both income and principal; and 
(4) From principal to the extent that the tax exceeds the total receipts 


from the entity. 


(d) After applying subsections (a)-(c), the trustee shall adjust income or 
principal receipts to the extent that the trust’s taxes are reduced because the 
trust receives a deduction for payments made to a beneficiary. 


History. 
Acts 2000, ch. 829, § 1; 2010, ch. 725, § 2. 


COMMENTS TO OFFICIAL TEXT 


Taxes on Undistributed Entity Taxable 
Income. When a trust owns an interest in a 
pass-through entity, such as a partnership or S 
corporation, it must report its share of the 
entity’s taxable income regardless of how much 
the entity distributes to the trust. Whether the 
entity distributes more or less than the trust’s 
tax on its share of the entity’s taxable income, 
the trust must pay the taxes and allocate them 
between income and principal. 

Subsection (c) requires the trust to pay the 
taxes on its share of an entity’s taxable income 
from income or principal receipts to the extent 
that receipts from the entity are allocable to 
each. This assures the trust a source of cash to 
pay some or all of the taxes on its share of the 
entity’s taxable income. Subsection (d) recog- 
nizes that, except in the case of an Electing 
Small Business Trust (ESBT), a trust normally 
receives a deduction for amounts distributed to 
a beneficiary. Accordingly, subsection (d) re- 
quires the trust to increase receipts payable to 
a beneficiary as determined under subsection 
(c) to the extent the trust’s taxes are reduced by 
distributing those receipts to the beneficiary. 

Because the trust’s taxes and amounts dis- 
tributed to a beneficiary are interrelated, the 
trust may be required to apply a formula to 
determine the correct amount payable to a 
beneficiary. This formula should take into ac- 
count that each time a distribution is made to a 
beneficiary, the trust taxes are reduced and 
amounts distributable to a beneficiary are in- 
creased. The formula assures that after deduct- 
ing distributions to a beneficiary, the trust has 
enough to satisfy its taxes on its share of the 
entity’s taxable income as reduced by distribu- 
tions to beneficiaries. 

Example (1) — Trust T receives a Schedule 
K-1 from Partnership P reflecting taxable in- 


come of $1 million. Partnership P distributes 
$100,000 to T, which allocates the receipts to 
income. Both Trust T and income Beneficiary B 
are in the 35 percent tax bracket. Trust T’s tax 
on $1 million of taxable income if $350,000. 
Under Subsection (c) T’s tax must be paid from 
income receipts because receipts from the en- 
tity are allocated only to income. Therefore, T 
must apply the entire $100,000 of income re- 
ceipts to pay its tax. In this case, Beneficiary B 
receives nothing. 

Example (2) — Trust T receives a Schedule 
K-1 from Partnership P reflecting taxable in- 
come of $1 million. Partnership P distributes 
$500,000 to T, which allocates the receipts to 
income. Both Trust T and income Beneficiary B 
are in the 35 percent tax bracket. Trust T’s tax 
on $1 million of taxable income is $350,000. 
Under Subsection (c), T’s tax must be paid from 
income receipts because receipts from P are 
allocated only to income. Therefore, T uses 
$350,000 of the $500,000 to pay its taxes and 
distributes the remaining $150,000 to B. The 
$150,000 payment to B reduces T’s taxes by 
$52,500, which it must pay to B. But the 
$52,500 further reduces T’s taxes by $18,375, 
which it also must pay to B. In fact, each time T 
makes a distribution to B, its taxes are further 
reduced, causing another payment to be due B. 

Alternatively, T can apply the following alge- 
braic formula to determine the amount payable 
to B: 

D = (C-R*K)/(1-R) 

D = Distribution to income beneficiary 
C = Cash paid by the entity to the trust 
R = tax rate on income 

K = entity’s K-1 taxable income 

Applying the formula to Example (2) above, 
Trust T must pay $230,769 to B so that after 
deducting the payment, T has exactly enough 
to pay its tax on the remaining taxable income 
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from P. 

Taxable Income per K-1 $1,000,000 

[1] 
Payment to beneficiary $230,769 
Trust Taxable Income $769,231 
35 percent tax $269,231 
Partnership Distribution $500,000 
Fiduciary’s Tax Liability (269,231) 
Payable to the Beneficiary $230,769 


In addition, B will report $230,769 on his or 
her own personal income tax return, paying 
taxes of $80,769. Because Trust T withheld 
$269,231 to pay its taxes and B paid $80,769 
taxes of its own, B bore the entire $350,000 tax 
burden on the $1 million of entity taxable 
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income, including the $500,000 that the entity 
retained that presumably increased the value 
of the trust’s investment entity. 

If a trustee determines that it is appropriate 
to do so, it should consider exercising the dis- 
cretion granted in T.C.A. Section 35-6-506 to 
adjust between income and principal. Alterna- 
tively, the trustee may exercise the power to 
adjust under T.C.A. Section 35-6-104 to the 
extent it is available and appropriate under the 
circumstances, including whether a future dis- 
tribution from the entity that would be allo- 
cated to principal should be reallocated to in- 
come because the income beneficiary already 
bore the burden of taxes on the reinvested 
income. In exercising the power, the trust 
should consider the impact that future distri- 
butions will have on any current adjustments. 





35-6-506. Adjustments between principal and income because of taxes. 


(a) A fiduciary may make adjustments between principal and income to 
offset the shifting of economic interests or tax benefits between income 
beneficiaries and remainder beneficiaries which arise from: 

(1) Elections and decisions, other than those described in subsection (b), 
that the fiduciary makes from time to time regarding tax matters; 
(2) An income tax or any other tax that is imposed upon the fiduciary or 

a beneficiary as a result of a transaction involving or a distribution from the 

estate or trust; or 

(3) The ownership by an estate or trust of an interest in an entity whose 
taxable income, whether or not distributed, is includable in the taxable 
income of the estate, trust, or a beneficiary. 

(b) If the amount of an estate tax marital deduction or charitable contribu- 
tion deduction is reduced because a fiduciary deducts an amount paid from 
principal for income tax purposes instead of deducting it for estate tax 

purposes, and as a result estate taxes paid from principal are increased and 
income taxes paid by an estate, trust, or beneficiary are decreased, each estate, 
trust, or beneficiary that benefits from the decrease in income tax shall 
reimburse the principal from which the increase in estate tax is paid. The total 
reimbursement must equal the increase in the estate tax to the extent that the 
principal used to pay the increase would have qualified for a marital deduction 
or charitable contribution deduction but for the payment. The proportionate 
share of the reimbursement for each estate, trust, or beneficiary whose income 

taxes are reduced must be the same as its proportionate share of the total 
decrease in income tax. An estate or trust shall reimburse principal from 
income. 


History. 
Acts 2000, ch. 829, § 1. 


COMMENTS TO OFFICIAL TEXT 


and principal because of tax law provisions. It 
would permit discretionary adjustments in 
situations like these: (1) A fiduciary elects to 


‘Discretionary adjustments. 
Section 506(a) [§ 35-6-506(a)] permits the 
fiduciary to make adjustments between income 
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deduct administration expenses that are paid 
from principal on an income tax return instead 
of on the estate tax return; (2) a distribution of 
a principal asset to a trust or other beneficiary 
causes the taxable income of an estate or trust 
to be carried out to the distributee and relieves 
the persons who receive the income of any 
obligation to pay income tax on the income; or 
(3) a trustee realizes a capital gain on the sale 
of a principal asset and pays a large state 
income tax on the gain, but under applicable 
federal income tax rules the trustee may not 
deduct the state income tax payment from the 
capital gain in calculating the trust’s federal 
capital gain tax, and the income beneficiary 
receives the benefit of the deduction for state 
income tax paid on the capital gain. See gener- 
ally Joel C. Dobris, Limits on the Doctrine of 
Equitable Adjustment in Sophisticated Post- 
mortem Tax Planning, 66 Iowa L. Rev. 273 
(1981). 

Section 506(a)(3) [§ 35-6-506(a)(3)] applies to 
a qualified Subchapter S trust (QSST) whose 
income beneficiary is required to include a pro 
rata share of the S corporation’s taxable income 
in his return. If the QSST does not receive a 
cash distribution from the corporation that is 
large enough to cover the income beneficiary’s 
tax liability, the trustee may distribute addi- 
tional cash from principal to the income benefi- 
ciary. In this case the retention of cash by the 
corporation benefits the trust principal. This 
situation could occur if the corporation’s tax- 
able income includes capital gain from the sale 
of a business asset and the sale proceeds are 
reinvested in the business instead of being 
distributed to shareholders. 


Mandatory adjustment. 

Subsection (b) provides for a mandatory ad- 
justment from income to principal to the extent 
needed to preserve an estate tax marital deduc- 
tion or charitable contributions deduction. It is 
derived from New York’s EPTL § 11-1.2 (A), 
which requires principal to be reimbursed by 
those who benefit when a fiduciary elects to 
deduct administration expenses on an income 
tax return instead of the estate tax return. 
Unlike the New York provision, subsection (b) 
limits a mandatory reimbursement to cases in 
which a marital deduction or a charitable con- 
tributions deduction is reduced by the payment 
of additional estate taxes because of the fidu- 
ciary’s income tax election. It is intended to 
preserve the result reached in Estate of Briten- 
stool v. Commissioner, 46 T.C. 711 (1966), in 
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which the Tax Court held that a reimburse- 
ment required by the predecessor of EPTL 
§ 11-1.2(A) resulted in the estate receiving the 
same charitable contributions deduction it 
would have received if the administration ex- 
penses had been deducted for estate tax pur- 
poses instead of for income tax purposes. Be- 
cause a fiduciary will elect to deduct 
administration expenses for income tax pur- 
poses only when the income tax reduction ex- 
ceeds the estate tax reduction, the effect of this 
adjustment is that the principal is placed in the 
same position it would have occupied if the 
fiduciary had deducted the expenses for estate 
tax purposes, but the income beneficiaries re- 
ceive an additional benefit. For example, if the 
income tax benefit from the deduction is 
$30,000 and the estate tax benefit would have 
been $20,000, principal will be reimbursed 
$20,000 and the net benefit to the income 
beneficiaries will be $10,000. 


Irrevocable grantor trusts. Under Sections 
671-679 of the Internal Revenue Code [26 
U.S.C. §§ 671-679] (the “grantor trust” provi- 
sions), a person who creates an irrevocable 
trust for the benefit of another person may be 
subject to tax on the trust’s income or capital 
gains, or both, even though the settlor is not 
entitled to receive any income or principal from 
the trust. Because this is now a well-known tax 
result, many trusts have been created to pro- 
duce this result, but there are also trusts that 
are unintentionally subject to this rule. The Act 
does not require or authorize a trustee to dis- 
tribute funds from the trust to the settlor in 
these cases because it is difficult to establish a 
rule that applies only to trusts where this tax 
result is unintended and does not apply to 
trusts where the tax result is intended. Settlors 
who intend this tax result rarely state it as an 
objective in the terms of the trust, but instead 
rely on the operation of the tax law to produce 
the desired result. As a result it may not be 
possible to determine from the terms of the 
trust if the result was intentional or uninten- 
tional. If the drafter of such a trust wants the 
trustee to have the authority to distribute prin- 
cipal or income to the settlor to reimburse the 
settlor for taxes paid on the trust’s income or 
capital gains, such a provision should be placed 
in the terms of the trust. In some situations the 
Internal Revenue Service may require that 
such a provision be placed in the terms of the — 
trust as a condition to issuing a private letter 
ruling. 
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PART 6 
MISCELLANEOUS PROVISIONS 


35-6-601. Application and construction of chapter 6. 


Section 35-15-1101 controls all application and construction of chapter 6. 


History. 
Acts 2000, ch. 829, § 1; 2013, ch. 390, § 1. 


Compiler’s Notes. 

Acts 20138, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 


sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2018, is not 
affected by the act. (c) If a right is acquired, 
extinguished, or barred upon the expiration of a 
prescribed period that has commenced to run 
under any other statute before July 1, 2018, 
that statute continues to apply to the right even 
if it has been repealed or superseded. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before such effective date, that 
statute continues to apply to the right even if it 
has been repealed or superseded. 


35-6-602. Application of act to existing trusts and estates. 


This act applies to every trust or decedent’s estate existing on or after July 
1, 2000, except as otherwise expressly provided in the will or terms of the trust 


or in this act. 


History. 
Acts 2000, ch. 829, § 1. 


CHAPTER 7 
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Section 

| 35-7-101. 
| 85-7-102. 
35-7-103. 
35-7-104. 
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35-7-109. 
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Scope and jurisdiction. 
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Other transfer by fiduciary. 
Transfer by obligor. 

Receipt for custodial property. 


custodian — Control. 

35-7-111. 
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[35-7-113. 
})35-7-114. 
35-7-115. 

135-7-116. 
'35-7-117. 


Validity and effect of transfer. 
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Use of custodial property. 


Transfer by gift or exercise of power of appointment. 


Manner of creating custodial property and effecting transfer — Designation of initial 


Transfers — Single and joint custodians. 


Custodian’s expenses, compensation, and bond. 
Exemption of third person from liability. 


30-7-101 


Section 
35-7-118. 
35-7-119. 


Liability to third persons. 


custodian. 
35-7-120. 
35-7-121. 
35-7-122. 
35-7-123. 
35-7-124. 
35-7-125. 
35-7-126. 


Termination of custodianship. 
Applicability. 
Effect on existing custodianships. 


Repeals prior act. 
Severability. 


35-7-101. Short title. 
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Renunciation, resignation, death, or removal of custodian — Designation of successor 


Accounting by and determination of liability of custodian. 


Uniformity of application and construction. 


This chapter shall be known and may be cited as the “Tennessee Uniform 


Transfers to Minors Act.” 


History. 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-201. 


Compiler’s Notes. 

Former part 1, 8§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 
612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 
1976; .ch, 393.:§ 1y 1983, .chv336,6e1;71G.A,, 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 


Cross-References. 

Gift tax, title 67, ch. 8, part 1. 

Persons 18 years of age or older have the 
same rights, duties and responsibilities as a 
person of 21 years of age or older, § 1-3-1138. 


35-7-102. Chapter definitions. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), 
§ 1026. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-614. 

Tennessee Jurisprudence. 18 Tenn. Juris., 
Minors, § 2. 


Law Reviews. 

Confused by tax reforms? Follow these 10 key 
rules for better estate planning in Tennessee 
(Dan W. Holbrook), 37 No. 8 Tenn. B.J. 12 
(2001). 

The Uniform Gifts to Minors Act: A Patent 
Ambiguity (Margaret M. Mahoney), 34 Vand. L. 
Rev. 495 (1981). 

Where There’s a Will: The 95% family-owned 
test for family limited partnerships (Dan Hol- 
brook), 37 No. 1 Tenn. B.J. 31 (2001). 


As used in this chapter, unless the context otherwise requires: 
(1) “Adult” means an individual who has attained twenty-one (21) years of 


age, 


(2) “Benefit plan” means an employer’s plan for the benefit of an employee 


or partner; 


(3) “Broker” means a person lawfully engaged in the business of effecting 
transactions in securities or commodities for the person’s own account or for 


the account of others; 


(4) “Court” means the chancery, probate and juvenile courts and other 
courts having probate jurisdiction, which shall have concurrent jurisdiction 


under this chapter; 
(5) “Custodial property” means: 


(A) Any interest in property transferred to a custodian under this 


chapter; and 


(B) The income from and proceeds of that interest in property; 
(6) “Custodian” means a person so designated, including a person desig- 
nated as a joint custodian pursuant to § 35-7-111, or a successor or 
substitute custodian designated according to this chapter; 
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(7) “Financial institution” means a bank, trust company, savings institu- 
tion, or credit union, chartered and supervised under state or federal law; 

(8) “Guardian” means a person appointed by or qualified in a court to act 
as a general, limited, or temporary guardian or conservator of a minor’s 
property or person or a person legally authorized to perform substantially 
the same functions; 

(9) “Legal representative” means an individual’s personal representative, 
guardian or conservator; 

(10) “Member of the minor’s family” means the minor’s parent, steppar- 
ent, spouse, grandparent, brother, sister, uncle, or aunt, whether of the 
whole or half blood or by adoption; 

(11) “Minor” means an individual who has not attained twenty-one (21) 
years of age, although the minor may already be of legal age; 

(12) “Person” means an individual, corporation, organization, or other 
legal entity; 

(13) “Personal representative” means an executor, administrator, succes- 
sor personal representative, or special administrator of a decedent’s estate 
or a person legally authorized to perform substantially the same functions; 

(14) “Qualified minor’s trust” means any trust, including a trust created 
by the custodian, that satisfies the requirements of federal Internal Revenue 
Code § 2503(c) (26 U.S.C. § 2503(c)), and the regulations implementing that 
section; 

(15) “State” includes any state of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico, and any territory or posses- 
sion subject to the legislative authority of the United States; 

(16) “Transfer” means a transaction that creates custodial property under 
this chapter; 

(17) “Transferor” means a person who makes a transfer under this 
chapter; and 

(18) “Trust company” means a financial institution, corporation, or other 
legal entity, authorized to exercise general trust powers. 


| History. 612,.$ 6;:1973, ch.190) 8 1;,:1975, ch. 294, $ 1; 
_ Acts 1992, ch. 664, § 1; 1996, ch. 593, § 1; 1976, ch. 393, § 1; 1983, ch. 336, § 1; T.C.A., 
T.C.A. § 35-7-202; Acts 2007, ch. 8, § 11. §§ 35-801 — 35-810), concerning the Uniform 


- Compiler’s Notes. Gifts to Minors Act, was repealed by Acts 1992, 

Former part 1, §§ 35-7-101 — 35-7-110 (Acts ch. 664, § 1 effective October 1, 1992. See 
1957, ch. 112, §§ 1-10; 1961, ch. 232,§ 1;:1963, Present § 35-7-125. For present law see this 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. chapter. 


_35-7-103. Scope and jurisdiction. 


(a) This chapter applies to a transfer made on or after October 1, 1992, that 
refers to this chapter in the designation by which the transfer is made, if at the 
time of the transfer, the transferor, the minor, or the custodian is a resident of 
this state or the custodial property is located in this state. The custodianship 
so created remains subject to this chapter despite a subsequent change in 
residence of a transferor, the minor, or the custodian, or the removal of 
custodial property from this state. 

(b) A person designated as custodian under this chapter is subject to 


35-7-104 FIDUCIARIES AND TRUST ESTATES 210 
personal jurisdiction in this state with respect to any matter relating to the 
custodianship. 

(c) Atransfer that purports to be made and that is valid under the Uniform 
Transfers to Minors Act, the Uniform Gifts to Minors Act, or substantially 
similar act, of another state is governed by the law of the designated state and 
may be executed and is enforceable in this state, if at the time of the transfer, 
the transferor, the minor, or the custodian is a resident of the designated state 
or the custodial property is located in the designated state. 

(d) This chapter shall not be construed as an exclusive method for making 


gifts or other transfers to minors. 


1976, ch: 393, § 1; 1983, ch. 386; § 1; "T.C:Ag 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 


History. 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-208. 


Compiler’s Notes. 

Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 
612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 


35-7-104. Nomination of custodian. 


(a) A person having the right to designate the recipient of property trans- 
ferable upon the occurrence of a future event may revocably nominate a 
custodian to receive the property for a minor beneficiary upon the occurrence 
of the event by naming the custodian followed in substance by the words “as 
custodian for (name of minor) under the Tennessee Uniform Trans- 
fers to Minors Act.” The nomination may name one (1) or more persons as 
substitute custodians to whom the property must be transferred, in the order 
named, if the first nominated custodian dies before the transfer or is unable, 
declines, or is ineligible to serve. The nomination may be made in a will, a 
trust, a deed, an instrument exercising a power of appointment, or in a writing 
designating a beneficiary of contractual rights which is registered with or 
delivered to the payor, issuer, or other obligor of the contractual rights. 

(b) A custodian nominated under this section must be a person to whom a 
transfer of property of that kind may be made under § 35-7-110(a). 

(c) The nomination of a custodian under this section does not create 
custodial property until the nominating instrument becomes irrevocable or a 
transfer to the nominated custodian is completed. Unless the nomination of a 
custodian has been revoked, upon the occurrence of the future event, the 
custodianship becomes effective and the custodian shall enforce a transfer of 
the custodial property pursuant to § 35-7-110. 


History. 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-204. 


612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 
1976, ch. 393, § 1; 1983, ch. 336; § 1; T.C.Ag 
§§ 35-801 — 35-810), concerning the Uniform 


Compiler’s Notes. Gifts to Minors Act, was repealed by Acts 1992, 


Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 


ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 
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35-7-105. Transfer by gift or exercise of power of appointment. 


A person may make a transfer by irrevocable gift to, or the irrevocable 
exercise of a power of appointment in favor of, a custodian for the benefit of a 
minor pursuant to § 35-7-110. 


History. 1976, ‘ch. 393, §° 1;°1983, ch: 336, §° 1; T'C.A., 

Acts 1992, ch. 664, § 1; T.C.A. § 35-7-205. §§ 35-801 — 35-810), concerning the Uniform 

eas Gifts to Minors Act, was repealed by Acts 1992, 
Compiler’s Notes. 


Former part 1, §§ 35-7-101 — 35-7-110 (Acts ch. 664, § 1 effective October 1, 1992. See 
1957, ch. 112, §§ 1-10; 1961, ch. 232,§ 1,1963, Present § 35-7-125. For present law see this 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. Chapter. 

612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 


35-7-106. Transfer authorized by will or trust. 


(a) A personal representative or trustee may make an irrevocable transfer 
pursuant to § 35-7-110, to a custodian for the benefit of a minor as authorized 
in the governing will or trust or by a judicial order. 

(b) If the testator or settlor has nominated a custodian under § 35-7-104, to 
receive the custodial property, the transfer must be made to that person. 

(c) If the testator or settlor has not nominated a custodian or all persons so 
nominated as custodian die before the transfer or are unable, decline, or are 
ineligible to serve, the personal representative or the trustee, as the case may 
be, shall designate the custodian from among those eligible to serve as 
custodian for property of that kind under § 35-7-110(a). 


History. 1976, ch. 393, § 1; 1983, ch. 336, § 1; T.C.A., 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-206. §§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 


* 9 
ene cat a6 35-7-101 — 35-7-110 (Acts ch. 664, § 1 effective October 1, 1992. See 


1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963 present § 35-7-125. For present law see this 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. chapter. 
612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 


35-7-107. Other transfer by fiduciary. 


(a) Subject to subsection (c), a personal representative or trustee may make 
an irrevocable transfer to another adult or trust company as custodian for the 
benefit of a minor pursuant to § 35-7-110, in the absence of a will or under a 
will or trust that does not contain an authorization to do so. 

(b) Subject to subsection (c), a guardian may make an irrevocable transfer to 
another adult or trust company as custodian for the benefit of the minor 
pursuant to § 35-7-110. 

(c) A transfer under subsection (a) or (b) may be made only if: 

(1) The personal representative, trustee, or guardian considers the trans- 
fer to be in the best interest of the minor; 

(2) The transfer is not prohibited by or inconsistent with provisions of the 
applicable will, trust agreement, or other governing instrument; and 

(3) The transfer is authorized by the court if it exceeds twenty-five 
thousand dollars ($25,000) in value. 
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History. 1976, ehiys8 93) +S. 1g 1983) chi /336, $91; ThCAL 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-207. §§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 


. 9 
re egee be 35-7-101 — 35-7-110 (Acts ch. 664, § 1 effective October 1, 1992. See 


1957, ch. 112, 8§ 1-10: 1961, ch. 232, § 1:1963, Present § 85-7-125. For present law see this 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. Chapter. 
612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 


35-7-108. Transfer by obligor. 


(a) Subject to subsections (b) and (c), a person not subject to § 35-7-106 or 
§ 35-7-107, who holds property of, or owes a liquidated debt or judgment to, a 
minor not having a guardian may make an irrevocable transfer to a custodian 
for the benefit of the minor pursuant to § 35-7-110. 

(b) If a person having the right to do so under § 35-7-104 has nominated a 
custodian under this chapter to receive the custodial property, the transfer 
must be made to that person. 

(c) If no custodian has been nominated, or all persons so nominated as 
custodian die before the transfer or are unable, decline, or are ineligible to 
serve, a transfer under this section may be made to an adult member of the 
minor’s family or to a trust company unless the property exceeds twenty-five 
thousand dollars ($25,000) in value. If the transfer exceeds twenty-five 
thousand dollars ($25,000) in value, it may be made only if it is authorized by 
the court. 


History. 1976, ch: 393,°$° 1; 1983; ch?3sa6, § 1; TC AR 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-208. §§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 


Compiler’s Notes. : 
Hormennared wes ca nnd Uh 35dmeld 0 (Aca ch. 664, § 1 effective October 1, 1992. See 


1957, ch. 112, §§ 1-10: 1961, ch. 232,§ 1:1963, Present § 35-7-125. For present law see this 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. Chapter. 
612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 


35-7-109. Receipt for custodial property. 


A written acknowledgment of delivery by a custodian constitutes a sufficient 
receipt and discharge for custodial property transferred to the custodian 
pursuant to this chapter. 


History. 1976, ch:/393,$ 15-1983; ch:-3386,.$: 1° TC Am 

Acts 1992, ch. 664, § 1; T.C.A. § 35-7-209. §§ 35-801 — 35-810), concerning the Uniform 

rorgay Gifts to Minors Act, was repealed by Acts 1992, 
Compiler’s Notes. 


Fornier part 1 §8156-7:1 0102 35e7-110 CAets ch. 664, § 1 effective October 1, 1992. See 


1957, ch. 112, §§ 1-10; 1961, ch. 232,§ 1;1963, Present § 35-7-125. For present law see this 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch, chapter. 
612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 


35-7-110. Manner of creating custodial property and effecting transfer 
— Designation of initial custodian — Control. 


(a) Custodial property is created and a transfer is made whenever: 
(1) An uncertificated security or a certificated security in registered form 
is either: 
(A) Registered in the name of the transferor, an adult other than the 
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transferor, or a trust company, followed in substance by the words “as 

custodian for (name of minor) under the Tennessee Uniform 

Transfers to Minors Act”; or 

(B) Delivered if in certificated form, or any document necessary for the 
transfer of an uncertificated security is delivered, together with any 
necessary endorsement to an adult other than the transferor or to a trust 
company as custodian, accompanied by an instrument in substantially the 
form set forth in subsection (b); 

(2) Money is paid or delivered, or a security held in the name of a broker, 
financial institution, or its nominee is transferred, to a broker or financial 
institution for credit to an account in the name of the transferor, an adult 
other than the transferor, or a trust company, followed in substance by the 
words: “as custodian for (name of minor) under the Tennessee 
Uniform Transfers to Minors Act”; 

(3) The ownership of a life or endowment insurance policy or annuity 
contract is either: 

(A) Registered with the issuer in the name of the transferor, an adult 
other than the transferor, or a trust company, followed in substance by the 
words: “as custodian for (name of minor) under the Tennessee 
Uniform Transfers to Minors Act”; or 

(B) Assigned in a writing delivered to an adult other than the transferor 
or to a trust company whose name in the assignment is followed in 
substance by the words: “as custodian for (name of minor) under 
the Tennessee Uniform Transfers to Minors Act”; 

(4) An irrevocable exercise of a power of appointment or an irrevocable 
present right to future payment under a contract is the subject of a written 
notification delivered to the payor, issuer, or other obligor that the right is 
transferred to the transferor, an adult other than the transferor, or a trust 
company, whose name in the notification is followed in substance by the 
words: “as custodian for (name of minor) under the Tennessee 
Uniform Transfers to Minors Act”; 

(5) A deed for an interest in real property is recorded in the name of the 
transferor, an adult other than the transferor, or a trust company, followed 
in substance by the words: “as custodian for (name of minor) under 
the Tennessee Uniform Transfers to Minors Act”; 

(6) A certificate of title issued by a department or agency of a state or of 
the United States which evidences title to tangible personal property is 
either: 

(A) Issued in the name of the transferor, an adult other than the 
transferor, or a trust company followed in substance by the words “as 
custodian for (name of minor) under the Tennessee Uniform 
Transfers to Minors Act”; or 

(B) Delivered to an adult other than the transferor or to a trust 
company, endorsed to that person followed in substance by the words “as 
custodian for (name of minor) under the Tennessee Uniform 
Transfers to Minors Act”; or 
(7) An interest in any property not described in subdivisions (a)(1)-(6) is 

transferred to an adult other than the transferor or to a trust company by a 
written instrument in substantially the form set forth in subsection (b). 
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(b) An instrument in the following form satisfies the requirements of 


subdivisions (a)(1)(B) and (7): 


TRANSFER UNDER THE TENNESSEE UNIFORM TRANSFERS TO 
MINORS ACT 


I, (name of transferor or name and representative capacity if 
a fiductary). hereby transter tOa. 2) ons ig 
(name of custodian) 
as custodian for re 0) Ge ON Ve Os leat, Me a eee ee 
(name of minor) 
under the Tennessee Uniform Transfers to Minors Act, the following: 


(insert a description of the custodial property sufficient to identify it). 
Dated 
(Signature) 

acknowledges receipt of the property described above as 
(name of custodian) 
custodian for the minor named above under the Tennessee Uniform Transfers 
to Minors Act. 
Dated tet Mat (AN AIR pa 

(Signature of Custodian) 

(c) As an alternative to the form of transfer set out in subdivisions (a)(1)-(6), 
custodial property may be registered, held, recorded or otherwise created in 
the name of the minor, followed in substance by the words “minor, by 

(name of custodian or custodians) under the Tennessee 
Uniform Transfers to Minors Act”. 

(d) Atransferor shall place the custodian in control of the custodial property 

as soon as practicable. 


History. 
Acts 1992, ch. 664, § 1; 1996, ch. 593, § 2; 
T.C.A. § 35-7-210. 


Compiler’s Notes. 

Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, 8§ 1-10; 1961, ch. 232, § 1; 1963, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 


612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 
1976, ch. 393, § 1; 1983, ch. 336, § 1; T.C.AQ@ 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 


35-7-111. Transfers — Single and joint custodians. 


A transfer may be made only for one (1) minor, and up to two (2) persons may 
be the custodians. All custodial property held under this chapter by the same 
custodian or custodians for the benefit of the same minor constitutes a single 
custodianship. If more than one (1) person is appointed a custodian, such 
persons shall act as joint custodians under this chapter and, unless specified in 
any document creating the custodial property, each joint custodian shall have 
full power and authority to act alone with respect to the custodial property. If 
either joint custodian resigns, dies, becomes incapacitated or is removed, then 
the remaining one (1) of them may serve as sole custodian without the 
necessity of appointing a successor joint custodian. 
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History. 
Acts 1992, ch. 664, § 1; 1996, ch. 593, § 3; 
T.C.A. § 35-7-211. 


Compiler’s Notes. 

Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 
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35-7-113 


612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 
1976,0ch, 393,,8. 1) 1983. ch. 336; $4ul) TCA. 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 


35-7-112. Validity and effect of transfer. 


(a) The validity of a transfer made in a manner prescribed in this chapter is 


not affected by: 


(1) Failure of the transferor to comply with sections hereof concerning 


possession and control; 


(2) Designation of an ineligible custodian, except designation of the 
transferor in the case of property for which the transferor is ineligible to 
serve as custodian under this chapter; or 

(3) Death or incapacity of a person nominated or designated as custodian 
or the written disclaimer of the office by that person. 

(b) A transfer made pursuant to this chapter is irrevocable, and the 


_ custodial property is indefeasibly vested in the minor, but the custodian has all 


the rights, powers, duties, and authority provided in this chapter, and neither 
the minor nor the minor’s legal representative has any right, power, duty, or 
authority with respect to the custodial property except as provided in this 


chapter. 


(c) By making a transfer, the transferor incorporates in the disposition all 


the provisions of this chapter and grants to the custodian, and to any third 
person dealing with a person designated as custodian, the respective powers, 


rights, and immunities provided in this chapter. 


History. 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-212. 


Compiler’s Notes. 

Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 


p12,§ 6; 1973, ch..190, § 1; 1975, ch. 294, § 1; 


19.76, ch.'393,'8 .1;°1983, ch:336,"$.1; T.C-A., 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 


35-7-113. Care of custodial property. 


(a) A custodian shall: 


(1) Take control of custodial property; 
(2) Register or record title to custodial property, except tangible personal 
property of a type for which registration or recording of title is not required 


under Tennessee law; and 


(3) Collect, hold, manage, invest, and reinvest custodial property. 
(b) In dealing with custodial property, a custodian shall observe the stan- 
dard of care that would be observed by a prudent person dealing with property 


- of another and is not limited by any other statute restricting investments by 


fiduciaries. If a custodian has a special skill or expertise or is named custodian 
on the basis of representations of a special skill or expertise, the custodian 
‘shall use that skill or expertise. However, a custodian, in the custodian’s 
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discretion and without liability to the minor or the minor’s estate, may retain 
any custodial property received from a transferor. 

(c) A custodian may invest in or pay premiums on life insurance or 
endowment policies on: 

(1) The life of the minor only if the minor or the minor’s estate is the sole 
beneficiary; or 
(2) The life of another person in whom the minor has an insurable 
interest; 
only to the extent that the minor, the minor’s estate, or the custodian in the 
capacity of custodian, is the irrevocable beneficiary. 

(d) A custodian at all times shall keep custodial property separate and 
distinct from all other property in a manner sufficient to identify it clearly as 
custodial property of the minor. Custodial property consisting of an undivided 
interest is so identified if the minor’s interest is held as a tenant in common 
and is fixed. Custodial property subject to recordation is so identified if it is 
recorded, and custodial property subject to registration is so identified if it is 
either registered or held in an account designated in the name of the custodian, 
followed in substance by the words “as a custodian for (name of minor) under 
the Tennessee Uniform Transfers to Minors Act.” 

(e) A custodian shall keep records of all transactions with respect to 
custodial property, including information necessary for the preparation of the 
minor’s tax returns, and shall make them available for inspection at reason- 
able intervals by a parent or legal representative of the minor or by the minor 
if the minor has attained fourteen (14) years of age. 


History. 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-213. 


Compiler’s Notes. 

Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 
612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 


35-7-114. Powers of custodian. 


1976, ch. 393, § 1; 1983, ch. 336, § 1; T.-C.A, 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 


(a) Acustodian, acting in a custodial capacity, has all the rights, powers, and 
authority over custodial property that unmarried adult owners have over their 
own property, but a custodian may exercise those rights, powers, and authority 


in that capacity only. 


(b) This section does not relieve a custodian from liability for breach of 


duties of care under § 35-7-1138. 


(c) The custodian is authorized to invest some or all of the custodial property 
in the Internal Revenue Code Section 529 plan, if the custodian determines the 
investment to be in the best interest of the minor. 


History. 
Acts 1992, ch. 664, § 1; 2005, ch. 99, § 7; 
T.C.A. § 35-7-214. 


Compiler’s Notes. 
Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963, 


ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 
612, § 6; 1973, ch..190, § 1; 1975, ch. 294. § aim 
1976, ch. 393, § 1; 1983, ch. 336, § 1; TCA 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
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present § 35-7-125. For present law see this Section 529, referred to in this section, is 26 
chapter. U.S.C. § 529. 
The full citation for Internal Revenue Code 


35-7-115. Use of custodial property. 


(a) A custodian may deliver or pay to the minor or expend for the minor’s 
benefit so much of the custodial property as the custodian considers advisable 
for the use and benefit of the minor, without court order and without regard to: 

(1) The duty or ability of the custodian personally or of any other person 
to support the minor; or 

(2) Any other income or property of the minor which may be applicable or 
available for that purpose. 

(b) On petition of an interested person or the minor, if the minor has 
attained fourteen (14) years of age, the court may order the custodian to deliver 
or pay to the minor or expend for the minor’s benefit so much of the custodial 
property as the court considers advisable for the use and benefit of the minor. 

(c) A delivery, payment, or expenditure under this section is in addition to, 
not in substitution for, and does not affect any obligation of a person to support 
the minor. 


History. 1976, ch. 393, § 1; 1983, ch. 336, § 1; T.C.A., 
Acts 1992, ch. 664, § 1;; T.C.A. § 35-7-215. §§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 


“4 4 
a apie 35-7-101 — 35-7-110 (Acts ch. 664, § 1 effective October 1, 1992. See 


1957, ch. 112, §§ 1-10: 1961, ch. 232, § 1:1963, Present § 35-7-125. For present law see this 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch, Chapter. 
(612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 


_35-7-116. Custodian’s expenses, compensation, and bond. 


(a) A custodian is entitled to reimbursement from custodial property for 
reasonable expenses incurred in the performance of the custodian’s duties. 

(b) Except for one who is a transferor under § 35-7-105, a custodian has a 
noncumulative election during each calendar year to charge reasonable 
compensation for services performed during that year. 

(c) Except as provided in § 35-7-119(f), a custodian need not give a bond. 


| History. 1976, ch. 393; § 1; 1983, ch. 336, § 1; T.C.A,, 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-216. §§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 


4 ee 
tet cnt es 35-7-101 — 35-7-110 (Acts ch. 664, § 1 effective October 1, 1992. See 
| 1957 ch. 112 gg) 1.10: 1961, ch. 232. § 1: 1963 present § 35-7-125. For present law see this 


ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. chapter. 
612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § -1; 


35-7-117. Exemption of third person from liability. 


A third person in good faith and without court order may act on the 
instructions of or otherwise deal with any person purporting to make a 
transfer or purporting to act in the capacity of a custodian and, in the absence 
of knowledge, is not responsible for determining: 

(1) The validity of the purported custodian’s designation; 
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(2) The propriety of, or the authority under this chapter for, any act of the 
purported custodian; 

(3) The validity or propriety under this chapter of any instrument or 
instructions executed or given either by the person purporting to make a 
transfer or by the purported custodian; or 

(4) The propriety of the application of any property of the minor delivered 


to the purported custodian. 


1976, ch. 393, § 1; 1988, ch. 336, § 1; T.C.A., 
$§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 


History. 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-217. 


Compiler’s Notes. 

Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963, 
ch. 65, §§ 1-9; 1968, ch. 600, 8§ 1-10; 1972, ch. 
612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 


35-7-118. Liability to third persons. 


(a) A claim based on: 

(1) A contract entered into by a custodian acting in a custodial capacity; 

(2) An obligation arising from the ownership or control of custodial 
property; or 

(3) A tort committed during the custodianship; 

may be asserted against the custodial property by proceeding against the 
custodian in the custodial capacity, whether or not the custodian or the minor 
is personally liable therefor. | 

(b) A custodian is not personally liable: 

(1) On a contract properly entered into in the custodial capacity unless 
the custodian fails to reveal that capacity and to identify the custodianship 
in the contract; or 

(2) For an obligation arising from control of custodial property or for a tort 
committed during the custodianship unless the custodian is personally at 
fault. 

(c) Aminor is not personally liable for an obligation arising from ownership 
of custodial property or for a tort committed during the custodianship unless 
the minor is personally at fault. 


1976, ch. 393, § 1; 1983, ch. 336, § 1; T.C._AG 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 


History. 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-218. 


Compiler’s Notes. 


Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 


ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. | 


612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 


35-7-119. Renunciation, resignation, death, or removal of custodian — 
Designation of successor custodian. 


(a) A person nominated under § 35-7-104, or designated under § 35-7-110, 
as custodian may decline to serve by delivering a written disclaimer to the 
person who made the nomination or to the transferor or the transferor’s legal 
representative. If the event giving rise to a transfer has not occurred and no © 
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substitute custodian able, willing and eligible to serve was nominated, the 
person who made the nomination may nominate a substitute custodian; 
otherwise, the transferor or the transferor’s legal representative shall desig- 
nate a substitute custodian at the time of the transfer, in either case from 
among the persons eligible to serve as custodian for that kind of property. The 
custodian so designated has the rights of a successor custodian. 

(b) Acustodian at any time may designate a trust company or an adult other 
than a transferor under this chapter as successor custodian by executing and 
dating an instrument of designation before a subscribing witness other than 
the successor. If the instrument of designation does not contain or is not 
accompanied by the resignation of the custodian, the designation of the 
successor does not take effect until the custodian resigns, dies, becomes 
incapacitated, or is removed. 

(c) A custodian may resign at any time by delivering written notice to the 
minor if the minor has attained fourteen (14) years of age and to the successor 
custodian and by delivering the custodial property to the successor custodian. 

(d) Ifa custodian is ineligible, dies, or becomes incapacitated without having 
effectively designated a successor and the minor has attained fourteen (14) 
years of age, the minor may designate as a successor custodian, in the manner 
prescribed in subsection (b), an adult member of the minor’s family, a guardian 
or conservator of the minor, or a trust company. If the minor has not attained 
fourteen (14) years of age or fails to act within sixty (60) days after the 
ineligibility, death, or incapacity, the guardian of the minor becomes successor 
custodian. If the minor has no guardian or the guardian declines to act, the 
transferor, the legal representative of the transferor or of the custodian, an 
adult member of the minor’s family, or any other interested person may 
petition the court to designate a successor custodian. 

(e) A custodian who declines to serve under subsection (a) or resigns under 
subsection (c), or the legal representative of a deceased or incapacitated 
custodian, as soon as practicable, shall put the custodial property and records 
in the possession and control of the successor custodian. The successor 
custodian by action may enforce the obligation to deliver custodial property 
and records and becomes responsible for each item as received. 

(f) A transferor, the legal representative of a transferor, an adult member of 
the minor’s family, a guardian or conservator of the person or property of the 
minor, or the minor if the minor has attained fourteen (14) years of age may 
petition the court to remove the custodian for cause and to designate a 
successor custodian other than a transferor under § 35-7-105, or to require the 
custodian to give appropriate bond. 


History. 612, § 6; 1973, ch. 190, § 1; 1975, ch, 294, § 1; 





Acts 1992, ch. 664, § 1; T.C.A. § 35-7-219. 1976, ch. 393, § 1; 1983, ch. 336, § 1; T.C.A., 

§§ 35-801 — 35-810), concerning the Uniform 
_Compiler’s Notes. Gifts to Minors Act, was repealed by Acts 1992, 
__ Former part 1, §§ 35-7-101 — 35-7-110 (Acts ch. 664, § 1 effective October 1, 1992. See 
1957, ch. 112, §§ 1-10; 1961, ch. 232,§ 1;1963, present § 35-7-125. For present law see this 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. chapter. 


35-7-120. Accounting by and determination of liability of custodian. 


(a) A minor who has attained fourteen (14) years of age, the minor’s 
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guardian or conservator of the person or legal representative, an adult member 
of the minor’s family, a transferor, or a transferor’s legal representative may 
petition the court: 
(1) For an accounting by the custodian or the custodian’s legal represen- 
tative; or 
(2) For a determination of responsibility, as between the custodial prop- 
erty and the custodian personally, for claims against the custodial property 

unless the responsibility has been adjudicated in an action under § 35-7- 

118, to which the minor or the minor’s legal representative was a party. 

(b) A successor custodian may petition the court for an accounting by the 
predecessor custodian. 

(c) The court, in a proceeding under this chapter or in any other proceeding, 
may require or permit the custodian or the custodian’s legal representative to 
account. 

(d) If a custodian is removed under § 35-7-119(f), the court shall require an 
accounting and order delivery of the custodial property and records to the 
successor custodian and the execution of all instruments required for transfer 
of the custodial property. 


1976, ch.'393,'$ 1; 1983..ch, 336) $ 1:.CO AS 
8§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 


History. 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-220. 


Compiler’s Notes. 

Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1968, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 
612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 


35-7-121. Termination of custodianship. 


(a) The custodian shall transfer in an appropriate manner the custodial 
property to the minor or to the minor’s estate upon the earlier of: 

(1) The minor’s attainment of twenty-one (21) years of age; provided, that 
this transfer can be withheld until the minor’s attainment of up to twenty- 
five (25) years of age if the instrument so provides, and if the gift is an inter 
vivos gift, the instrument further expressly states that deferring termina- 
tion of custodianship beyond the minor’s attainment of twenty-one (21) years 
of age will cause the transfer to be a gift of a future interest which may have 
adverse federal and state gift tax consequences; or 

(2) The minor’s death. 

(b) At any time a custodian may transfer part or all of the custodial property 
to a qualified minor’s trust without court order. The transfer terminates the 
custodianship to the extent of the transfer. 


History. 

Acts 1992, ch. 664, § 1; 1995, ch. 513, § 1; 
1999, ch. 491, § 8; T.C.A. § 35-7-221; Acts 
2007, ch. 8, § 12. 


Compiler’s Notes. 
Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963, 


ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 
612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 
1976,. ch. 393, §.1;,1983, ch..336, 9.1; Cam 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 
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35-7-122. Applicability. 


This chapter also applies to a transfer made on or after October 1, 1992, if: 

(1) The transfer purports to have been made under the Tennessee 
Uniform Gifts to Minors Act; or 

(2) The instrument by which the transfer purports to have been made 
uses in substance the designation “as custodian under the Uniform Gifts to 
Minors Act” or “as custodian under the Uniform Transfers to Minors Act” of 
any other state, and the application of this chapter is necessary to validate 
the transfer. 


History. 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-222. 


L976, ‘ch. 393, § 1;'1983, ch. 336, §:1;,T.C.A., 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 


Compiler’s Notes. 

Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 
fees O 1973, ch, 190, § 1; 1975, ch. 294,91; 


35-7-123. Effect on existing custodianships. 


(a) Any transfer of custodial property as now defined in this chapter, 
including transfers of real property, made before October 1, 1992, is validated, 
notwithstanding that there was no specific authority in the Tennessee Uniform 
Gifts to Minors Act for the coverage of custodial property of that kind or for a 
transfer from that source at the time the transfer was made. 

(b) This chapter applies to all transfers made before October 1, 1992, ina 
manner and form prescribed in the Tennessee Uniform Gifts to Minors Act, 
except insofar as the application impairs constitutionally vested rights or 
extends the duration of custodianships beyond eighteen (18) years of age of the 
minor which were in existence on October 1, 1992. 


1976, ch..393, § 1;.1988, ch.'336, § 1;'T:C.A., 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 


History. 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-223. 


Compiler’s Notes. 

Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 
mee 9'651973).chr 190) $°181975; ch 294.-$) 1: 


35-7-124. Uniformity of application and construction. 


This chapter shall be applied and construed to effectuate its general purpose 
to make uniform the law with respect to the subject of this chapter among 
states enacting it. 


612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 
1976, ch. 393, § 1; 1983, ch. 336, § 1; T.C.A., 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 


History. 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-224. 


Compiler’s Notes. 


Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1963, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 


ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 
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35-7-125. Repeals prior act. 


The Tennessee Uniform Gifts to Minors Act, formerly compiled in this 
chapter, is repealed. To the extent that this chapter, by virtue of § 35-7-123, 
does not apply to transfers made in a manner prescribed in the Tennessee 
Uniform Gifts to Minors Act or to the powers, duties and immunities conferred 
by transfers in that manner upon custodians and persons dealing with 
custodians, the repeal of the Tennessee Uniform Gifts to Minors Act does not 
affect those transfers or those powers, duties and immunities. 


1976, ch. 393, § 1; 1983, ch. 336, § 1; T.C.A., 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 


History. 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-225. 


Compiler’s Notes. 

Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1968, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 
612, § 6; 1973, ch. 190, § 1; 1975, ch. 294, § 1; 


35-7-126. Severability. 


If any provision of this chapter or its application to any person or circum- 
stance is held invalid, the invalidity does not affect other provisions or 
applications of this chapter that can be given effect without the invalid 
provision or application, and to this end the provisions of this chapter are 
severable. 


1976, ch. 393, § 1; 1983, ch. 336, § 1; T.C.A3 
§§ 35-801 — 35-810), concerning the Uniform 
Gifts to Minors Act, was repealed by Acts 1992, 
ch. 664, § 1 effective October 1, 1992. See 
present § 35-7-125. For present law see this 
chapter. 


History. 
Acts 1992, ch. 664, § 1; T.C.A. § 35-7-226. 


Compiler’s Notes. 

Former part 1, §§ 35-7-101 — 35-7-110 (Acts 
1957, ch. 112, §§ 1-10; 1961, ch. 232, § 1; 1968, 
ch. 65, §§ 1-9; 1968, ch. 600, §§ 1-10; 1972, ch. 
612, § 6;'1973, ch. 190)§ 1; 1975,:ch. 294,'§ 1; 
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Section 
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35-8-118. Electronic signatures — Global and National Commerce Act. 


35-8-101. Short title. 


This chapter shall be known and may be cited as the “Revised Uniform 


Fiduciary Access to Digital Assets Act.” 


History. 
Acts 2016, ch. 570, § 2. 


Code Commission Notes. Acts 2016, ch. 
570, § 1 enacted this chapter as chapter 51 of 
Title 35, but the chapter has been redesignated 
as chapter 8 by authority of the Code Commis- 
sion. 


35-8-102. Chapter definitions. 
In this chapter: 


Compiler’s Notes. 

Former chapter 8, §§ 35-8-101 — 35-8-111 
(Acts 1959, ch. 246, §§ 1-11; T.C.A., §§ 35-901 
— 35-911), the Uniform Act for Simplification of 
Fiduciary Security Transfers, was repealed by 
Acts 1997, ch. 79, § 20, effective January 1, 
1998. 


(1) “Account” means an arrangement under a terms-of-service agreement 
in which a custodian carries, maintains, processes, receives, or stores a 
digital asset of the user or provides goods or services to the user; 

(2) “Agent” means an attorney-in-fact granted authority under a durable 


or nondurable power of attorney; 


(3) “Carries” means engages in the transmission of an _ electronic 


communication; 


(4) “Catalogue of electronic communications” means information that 
identifies each person with which a user has had an electronic communica- 
tion, the time and date of the communication, and the electronic address of 


the person; 


(5) “Conservator” means a person appointed by a court to manage the 
estate of a person with a disability. “Conservator” includes a limited 


conservator; 


(6) “Content of an electronic communication” means information concern- 
ing the substance or meaning of the communication which: 

(A) Has been sent or received by a user; 

(B) Is in electronic storage by a custodian providing an electronic 
communication service to the public or is carried or maintained by a 
custodian providing a remote-computing service to the public; and 

(C) Is not readily accessible to the public; 

(7) “Court” means any court of record that has jurisdiction to hear matters 
concerning personal representatives, conservators, guardians, agents acting 
pursuant to a power of attorney, or trustees; 

(8) “Custodian” means a person who carries, maintains, processes, re- 
ceives, or stores a digital asset of a user; 

(9) “Designated recipient” means a person chosen by a user using an 
online tool to administer digital assets of the user; 

(10) “Digital asset” means an electronic record in which an individual has 
a right or interest. “Digital asset” does not include an underlying asset or 
liability unless the asset or liability is itself an electronic record; 

(11) “Electronic” means relating to technology having electrical, digital, 
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magnetic, wireless, optical, electromagnetic, or similar capabilities; 

(12) “Electronic communication” has the same meaning as defined in 18 
U.S.C. § 2510(12); 

(13) “Electronic communication service” means a custodian that provides 
to a user the ability to send or receive an electronic communication; 

(14) “Fiduciary” means an original, additional, or successor personal 
representative, conservator, guardian, agent, or trustee; 

(15) “Guardian” means a person appointed by a court to manage the 
estate of a minor. “Guardian” includes a limited guardian; 

(16) “Information” means data, text, images, videos, sounds, codes, com- 
puter programs, software, databases, or the like; 

(17) “Limited conservator” means a conservator with partial, restricted, 
or temporary powers; 

(18) “Limited guardian” means a guardian with partial, restricted, or 
temporary powers; 

(19) “Minor” means an unemancipated individual who has not attained 
eighteen (18) years of age and who has not otherwise been emancipated, and 
for whom a guardian has been appointed. “Minor” includes an individual for 
whom an application for the appointment of a guardian is pending; 

(20) “Online tool” means an electronic service provided by a custodian 
that allows the user, in an agreement distinct from the terms-of-service 
agreement between the custodian and user, to provide directions for disclo- 
sure or nondisclosure of digital assets to a third person; 

(21) “Person” means an individual, estate, business or nonprofit entity; 
public corporation; government or governmental subdivision, agency, or 
instrumentality; or other legal entity; 

(22) “Person with a disability” means an individual eighteen (18) years of 
age or older determined by a court to be in need of partial or full supervision, 
protection, and assistance by reason of mental illness, physical illness or 
injury, developmental disability, or other mental or physical incapacity, and 
for whom a conservator has been appointed. “Person with a disability” 
includes an individual for whom an application for the appointment of a 
conservator is pending; 

(23) “Personal representative” means an executor, administrator, special 
administrator, or person that performs substantially the same function 
under law of this state other than this chapter; 

(24) “Power of attorney” means an instrument that grants an agent 
authority to act in the place of a principal; 

(25) “Principal” means an individual who grants authority to an agent in 
a power of attorney; 

(26) “Record” means information that is inscribed on a tangible medium 
or that is stored in an electronic or other medium and is retrievable in 
perceivable form; 

(27) “Remote-computing service” means a custodian that provides to a 
user computer-processing services or the storage of digital assets by means 
of an electronic communications system, as defined in 18 U.S.C. § 2510(14); 

(28) “Terms-of-service agreement” means an agreement that controls the — 
relationship between a user and a custodian; 
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(29) “Trustee” means a fiduciary with legal title to property under an 
agreement or declaration that creates a beneficial interest in another. 
“Trustee” includes a successor trustee; 

(30) “User” means a person who has an account with a custodian; and 

(31) “Will” includes a codicil, testamentary instrument that only appoints 
an executor, and instrument that revokes or revises a testamentary instru- 
ment. 


History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 3. as chapter 8 by authority of the Code Commis- 


Code Commission Notes. Acts 2016, ch. ae 
570, § 1 enacted this chapter as chapter 51 of 


35-8-103. Applicability of chapter. 


(a) This chapter applies to: 
(1) A fiduciary or agent acting under a will or power of attorney executed 
before, on, or after July 1, 2016; 
(2) Apersonal representative acting for a decedent who died before, on, or 
after July 1, 2016; 
(3) A conservatorship or guardianship proceeding, whether pending in a 
court or commenced before, on, or after July 1, 2016; and 
(4) Atrustee acting under a trust created before, on, or after July 1, 2016. 
(b) This chapter applies to a custodian if the user resides in this state or 
resided in this state at the time of the user’s death. 
(c) This chapter does not apply to a digital asset of an employer used by an 
employee in the ordinary course of the employer’s business. 


History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 4. as chapter 8 by authority of the Code Commis- 


Code Commission Notes. Acts 2016, ch. er’ 
570, § 1 enacted this chapter as chapter 51 of 


_ 35-8-104. User direction for disclosure of digital assets. 


(a) A user may use an online tool to direct the custodian to disclose to a 
designated recipient or not to disclose some or all of the user’s digital assets, 
including the content of electronic communications. If the online tool allows 
the user to modify or delete a direction at all times, a direction regarding 
disclosure using an online tool overrides a contrary direction by the user in a 
will, trust, power of attorney, or other dispositive or nominative instrument. 

(b) Ifa user has not used an online tool to give direction under subsection (a) 
or if the custodian has not provided an online tool, the user may allow or 
prohibit in a will, trust, power of attorney, or other dispositive or nominative 
instrument, disclosure to a fiduciary of some or all of the user’s digital assets, 
including the content of electronic communications sent or received by the 
user. 

(c) A user’s direction under subsection (a) or (b) overrides a contrary 
provision in a terms-of-service agreement that does not require the user to act 
affirmatively and distinctly from the user’s assent to the terms of service. 
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History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 5. as chapter 8 by authority of the Code Commis- 


Code Commission Notes. Acts 2016, ch. ren 
570, § 1 enacted this chapter as chapter 51 of 


35-8-105. Rights of custodian or user. 


(a) This chapter does not change or impair a right of a custodian or a user 
under a terms-of-service agreement to access and use digital assets of the user. 

(b) This chapter does not give a fiduciary or designated recipient any new or 
expanded rights other than those held by the user for whom, or for whose 
estate, the fiduciary or designated recipient acts or represents. 

(c) A fiduciary’s or designated recipient’s access to digital assets may be 
modified or eliminated by a user, by federal law, or by a terms-of-service 
agreement if the user has not provided direction under § 35-8-104. 


History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 6. as chapter 8 by authority of the Code Commis- 


Code Commission Notes. Acts 2016, ch. ria 
570, § 1 enacted this chapter as chapter 51 of 


35-8-106. Disclosure of digital assets — Powers of custodian — Admin- 
istrative fee. 


(a) When disclosing digital assets of a user under this chapter, the custodian 
may at its sole discretion: 

(1) Grant a fiduciary or designated recipient full access to the user’s 
account; 

(2) Grant a fiduciary or designated recipient partial access to the user’s 
account sufficient to perform the tasks with which the fiduciary or desig- 
nated recipient is charged; or 

(3) Provide a fiduciary or designated recipient a copy in a record of any 
digital asset that, on the date the custodian received the request for 
disclosure, the user could have accessed if the user were alive and had full 
capacity and access to the account. 

(b) A custodian may assess a reasonable administrative charge for the cost 
of disclosing digital assets under this chapter. 

(c) A custodian need not disclose under this chapter a digital asset deleted 
by a user. 

(d) Ifa user directs or a fiduciary requests a custodian to disclose under this 
chapter some, but not all, of the user’s digital assets, the custodian need not 
disclose the assets if segregation of the assets would impose an undue burden 
on the custodian. If the custodian believes the direction or request imposes an 
undue burden, the custodian or fiduciary may seek an order from the court to 
disclose: 

(1) A subset limited by date of the user’s digital assets; 

(2) All of the user’s digital assets to the fiduciary or designated recipient; 

(3) None of the user’s digital assets; or 

(4) All of the user’s digital assets to the court for review in camera. 
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History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 7. as chapter 8 by authority of the Code Commis- 


Code Commission Notes. Acts 2016, ch. Ce 
570, § 1 enacted this chapter as chapter 51 of 


$5-8-107. Disclosure of content of electronic communications of de- 
ceased user. 


If a deceased user consented or a court directs disclosure of the contents of 
electronic communications of the user, the custodian shall disclose to the 
personal representative of the estate of the user the content of an electronic 
communication sent or received by the user if the representative gives the 
custodian: 

(1) A written request for disclosure in physical or electronic form; 

(2) A certified copy of the death certificate of the user; 

(3) Acertified copy of any of the following: the letters of administration or 
letters testamentary appointing the personal representative; a small-estate 
affidavit under title 30, chapter 4; or a court order; 

(4) Unless the user provided direction using an online tool, a copy of the 
user’s will, trust, power of attorney, or other dispositive or nominative 
instrument evidencing the user’s consent to disclosure of the content of 
electronic communications; and 

(5) If requested by the custodian: 

(A) Anumber, username, address, or other unique subscriber or account 
identifier assigned by the custodian to identify the user’s account; 

(B) Evidence linking the account to the user; or 

(C) A finding by the court that: 

(i) The user had a specific account with the custodian, identifiable by 
the information specified in subdivision (5)(A); 

(ii) Disclosure of the content of electronic communications of the user 
would not violate 18 U.S.C. §§ 2701 et seq., 47 U.S.C. § 222, or other 
applicable law; 

(iii) Unless the user provided direction using an online tool, the user 
consented to disclosure of the content of electronic communications; or 

(iv) Disclosure of the content of electronic communications of the user 
is reasonably necessary for administration of the estate. 


History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 8. as chapter 8 by authority of the Code Commis- 


Code Commission Notes. Acts 2016, ch. Gren: 
570, § 1 enacted this chapter as chapter 51 of 


35-8-108. Disclosure of other digital assets of deceased user. 


Unless the user prohibited disclosure of digital assets or the court directs 
otherwise, a custodian shall disclose to the personal representative of the 
estate of a deceased user a catalogue of electronic communications sent or 
received by the user and digital assets, other than the content of electronic 
- communications, of the user, if the representative gives the custodian: 

(1) A written request for disclosure in physical or electronic form; 
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(2) Acertified copy of the death certificate of the user; 

(3) Acertified copy of any of the following: the letters of administration or 
letters testamentary appointing the personal representative; a small-estate 
affidavit under title 30, chapter 4; or a court order; and 

(4) If requested by the custodian: 

(A) Anumber, username, address, or other unique subscriber or account 
identifier assigned by the custodian to identify the user’s account; 
(B) Evidence linking the account to the user; 
(C) An affidavit stating that disclosure of the user’s digital assets is 
reasonably necessary for administration of the estate; or 
(D) A finding by the court that: 
(i) The user had a specific account with the custodian, identifiable by 
the information specified in subdivision (4)(A); or 
(ii) Disclosure of the user’s digital assets is reasonably necessary for 
administration of the estate. 


History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 9. as chapter 8 by authority of the Code Commis- 


Code Commission Notes. Acts 2016, ch. ae 


570, § 1 enacted this chapter as chapter 51 of 


35-8-109. Disclosure of content of electronic communications to prin- 
cipal. 


To the extent a power of attorney expressly grants an agent authority over 
the content of electronic communications sent or received by the principal and 
unless directed otherwise by the principal or the court, a custodian shall 
disclose to the agent the content if the agent gives the custodian: 

(1) A written request for disclosure in physical or electronic form; 

(2) An original or a copy of the power of attorney expressly granting the 
agent authority over the content of electronic communications of the 
principal; 

(3) Acertification by the agent, under penalty of perjury, that the power of 
attorney is in effect; and 

(4) If requested by the custodian: 

(A) Anumber, username, address, or other unique subscriber or account 
identifier assigned by the custodian to identify the principal’s account; or 
(B) Evidence linking the account to the principal. 


History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 10. as chapter 8 by authority of the Code Commis- 


Code Commission Notes. Acts 2016, ch. ae 


570, § 1 enacted this chapter as chapter 51 of 


35-8-110. Disclosure of other digital assets of principal. 


Unless otherwise ordered by the court, directed by the principal, or provided 
by a power of attorney, a custodian shall disclose to an agent with specific 
authority over digital assets or general authority to act on behalf of a principal 
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a catalogue of electronic communications sent or received by the principal and 
digital assets, other than the content of electronic communications, of the 
principal if the agent gives the custodian: 

(1) A written request for disclosure in physical or electronic form; 

(2) An original or a copy of the power of attorney that gives the agent 
specific authority over digital assets or general authority to act on behalf of 
the principal; 

(3) Acertification by the agent, under penalty of perjury, that the power of 
attorney is in effect; and 

(4) If requested by the custodian: 

(A) Anumber, username, address, or other unique subscriber or account 
identifier assigned by the custodian to identify the principal’s account; or 
(B) Evidence linking the account to the principal. 


History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 11. as chapter 8 by authority of the Code Commis- 


Code Commission Notes. Acts 2016, ch. an 


570, § 1 enacted this chapter as chapter 51 of 


35-8-111. Disclosure of digital assets held in trust when trustee is 
original user. 


Unless otherwise ordered by the court or provided in a trust, a custodian 
shall disclose to a trustee that is an original user of an account any digital asset 
of the account held in trust, including a catalogue of electronic communications 
of the trustee and the content of electronic communications. 


History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 12. as chapter 8 by authority of the Code Commis- 


-Code Commission Notes. Acts 2016, ch. ents 
570, § 1 enacted this chapter as chapter 51 of 


_$5-8-112. Disclosure of digital assets held in trust when trustee is not 
original user. 


Unless otherwise ordered by the court, directed by the user, or provided in a 
trust, a custodian shall disclose to a trustee that is not an original user of an 
account the content of an electronic communication sent or received by an 
_ original or successor user and carried, maintained, processed, received, or 
stored by the custodian in the account of the trust if the trustee gives the 
- custodian: 

(1) A written request for disclosure in physical or electronic form; 

(2) A certified copy of the trust instrument or a certification of the trust 
under § 35-15-1013, that includes consent to disclosure of the content of 
electronic communications to the trustee; 

(3) A certification by the trustee, under penalty of perjury, that the trust 
exists and the trustee is a currently acting trustee of the trust; and 

(4) If requested by the custodian: 

(A) Anumber, username, address, or other unique subscriber or account 
identifier assigned by the custodian to identify the trust’s account; or 
(B) Evidence linking the account to the trust. 
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History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 13. as chapter 8 by authority of the Code Commis- 


Code Commission Notes. Acts 2016, ch. anes 
570, § 1 enacted this chapter as chapter 51 of 


35-8-113. Disclosure of other digital assets held in trust when trustee 
is original user. 


Unless otherwise ordered by the court, directed by the user, or provided in a 
trust, a custodian shall disclose, to a trustee that is not an original user of an 
account, a catalogue of electronic communications sent or received by an 
original or successor user and stored, carried, or maintained by the custodian 
in an account of the trust and any digital assets, other than the content of 
electronic communications, in which the trust has a right or interest if the 
trustee gives the custodian: 

(1) A written request for disclosure in physical or electronic form; 
(2) A certified copy of the trust instrument or a certification of the trust 

under § 35-15-1013; 

(3) Acertification by the trustee, under penalty of perjury, that the trust 
exists and the trustee is a currently acting trustee of the trust; and 
(4) If requested by the custodian: 
(A) Anumber, username, address, or other unique subscriber or account 
identifier assigned by the custodian to identify the trust’s account; or 
(B) Evidence linking the account to the trust. 


History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 14. as chapter 8 by authority of the Code Commis- 


Code Commission Notes. Acts 2016, ch. aly 
570, § 1 enacted this chapter as chapter 51 of 


35-8-114. Disclosure of other digital assets held in trust when trustee 
is not original user. 


(a) After an opportunity for a hearing under title 34, chapter 1, the court 
may grant a guardian or conservator access to the digital assets of a minor or 
person with a disability. 

(b) Unless otherwise ordered by the court or directed by the user, a 
custodian shall disclose to a guardian or conservator the catalogue of electronic 
communications sent or received by a minor or person with a disability and any 
digital assets, other than the content of electronic communications, in which 
the minor or person with a disability has a right or interest if the guardian or 
conservator gives the custodian: 

(1) A written request for disclosure in physical or electronic form; 

(2) A certified copy of the court order that gives the guardian or conser- 
vator authority over the digital assets of the minor or person with a 
disability; and 

(3) If requested by the custodian: 

(A) Anumber, username, address, or other unique subscriber or account 
identifier assigned by the custodian to identify the account of the minor or 
person with a disability; or 
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(B) Evidence linking the account to the minor or person with a disabil- 
ity. 

(c) Aguardian or conservator with general authority to manage the assets of 
a minor or person with a disability may request a custodian of the digital 
assets of the minor or person with a disability to suspend or terminate an 
account of the minor or person with a disability for good cause. A request made 
under this section must be accompanied by a certified copy of the court order 
giving the guardian or conservator authority over the property of the minor or 

person with a disability. 


History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 15. as chapter 8 by authority of the Code Commis- 


Code Commission Notes. Acts 2016, ch. aun 
570, § 1 enacted this chapter as chapter 51 of 


35-8-115. Disclosure of digital assets to guardian or conservator. 


(a) The legal duties imposed on a fiduciary charged with managing tangible 
property apply to the management of digital assets, including: 
(1) The duty of care; 
(2) The duty of loyalty; and 
(3) The duty of confidentiality. 
(b) A fiduciary’s or designated recipient’s authority with respect to a digital 
asset of a user: 
(1) Except as otherwise provided in § 35-8-104, is subject to the appli- 
cable terms of service; 
(2) Is subject to other applicable law, including copyright law; 
(3) In the case of a fiduciary, is limited by the scope of the fiduciary’s 
duties; and 
(4) May not be used to impersonate the user. 
(c) A fiduciary with authority over the property of a decedent, minor, person 


with a disability, principal, or settlor has the right to access any digital asset 


in which the decedent, minor, person with a disability, principal, or settlor had 
a right or interest and that is not held by a custodian or subject to a 


_terms-of-service agreement. 


(d) A fiduciary acting within the scope of the fiduciary’s duties is an 


authorized user of the property of the decedent, minor, person with a disability, 


| principal, or settlor for the purpose of applicable computer-fraud and unau- 


_thorized-computer-access laws, including the Tennessee Personal and Com- 
“mercial Computer Act of 20038, compiled in title 39, chapter 14, part 6. 


(e) A fiduciary with authority over the tangible personal property of a 
decedent, minor, person with a disability, principal, or settlor: 
(1) Has the right to access the property and any digital asset stored in it; 
and 
(2) Is an authorized user for the purpose of applicable computer-fraud and 
unauthorized-computer-access laws, including title 39, chapter 14, part 6. 
(f) A custodian may disclose information in an account to a fiduciary of the 


user when the information is required to terminate an account used to access 


: 
| 


‘digital assets licensed to the user. 
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(g) A fiduciary of a user may request a custodian to terminate the user’s 
account. A request for termination must be in writing, in either physical or 
electronic form, and accompanied by: 

(1) If the user is deceased, a certified copy of the death certificate of the 
user; 

(2) Acertified copy of the letters of administration or letters testamentary 
appointing the personal representative; a certified copy of the small-estate 
affidavit under title 30, chapter 4; a certified copy of a court order; an original 
or a copy of a power of attorney; or a certified copy of the trust instrument or 
a certification of the trust under § 35-15-1018, giving the fiduciary authority 
over the account; and 

(3) If requested by the custodian: 

(A) Anumber, username, address, or other unique subscriber or account 
identifier assigned by the custodian to identify the user’s account; 

(B) Evidence linking the account to the user; or 

(C) A finding by the court that the user had a specific account with the 
custodian, identifiable by the information specified in subdivision 

(g)(3)(A). 


History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 16. as chapter 8 by authority of the Code Commis- 


Code Commission Notes. Acts 2016, ch. wane 
570, § 1 enacted this chapter as chapter 51 of 


35-8-116. Fiduciary duty. 


(a) Not later than sixty (60) days after receipt of the information required 
under §§ 35-8-107 — 35-8-115, a custodian shall comply with a request under 
this chapter from a fiduciary or designated recipient to disclose digital assets 
or terminate an account. If the custodian fails to comply, the fiduciary or 
designated recipient may apply to the court for an order directing compliance. 

(b) An order under subsection (a) directing compliance must contain a 
finding that compliance is not in violation of 18 U.S.C. § 2702. 

(c) A custodian may notify the user that a request for disclosure or to 
terminate an account was made under this chapter. 

(d) A custodian may deny a request under this chapter from a fiduciary or 
designated recipient for disclosure of digital assets or to terminate an account 
if the custodian is aware of any lawful access to the account following the 
receipt of the fiduciary’s request. 

(e) This chapter does not limit a custodian’s ability to obtain or require a 
fiduciary or designated recipient requesting disclosure or termination under 
this chapter to obtain a court order which: 

(1) Specifies that an account belongs to the minor, person with a disability, 
principal, or settlor; 

(2) Specifies that there is sufficient consent from the minor, person with a 
disability, principal, or settlor to support the requested disclosure; and 

(3) Contains a finding required by law other than this chapter. 

(f) A custodian and the custodian’s officers, employees, and agents are 
immune from liability for an act or omission done in good faith in compliance 
with this chapter. 


| 
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! History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 17. as chapter 8 by authority of the Code Commis- 


_ Code Commission Notes. Acts 2016, ch. oak 
| 570, § 1 enacted this chapter as chapter 51 of 


_ 35-8-117. Uniformity of application and construction. 


In applying and construing this chapter, consideration must be given to the 
need to promote uniformity of the law with respect to its subject matter among 
states that enact it. 


UJ History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 18. as chapter 8 by authority of the Code Commis- 


| Code Commission Notes. Acts 2016, ch. eee 
_ 570, § 1 enacted this chapter as chapter 51 of 


35-8-118. Electronic signatures — Global and National Commerce Act. 

















This chapter modifies, limits, or supersedes the Electronic Signatures in 
Global and National Commerce Act (15 U.S.C. §§ 7001 et seq.), but does not 
modify, limit, or supersede Section 101(c), Electronic Signatures in Global and 

National Commerce Act (15 U.S.C. § 7001(c)), or authorize electronic delivery 
of any of the notices described in Section 103(b), Electronic Signatures in 
‘Global and National Commerce Act (15 U.S.C. § 7003(b)). 


| History. Title 35, but the chapter has been redesignated 
Acts 2016, ch. 570, § 19. as chapter 8 by authority of the Code Commis- 


‘Code Commission Notes. Acts 2016, ch. ics 
570, § 1 enacted this chapter as chapter 51 of 


CHAPTER 9 


ADMINISTRATION OF PRIVATE FOUNDATIONS, 
CHARITABLE TRUSTS OR SPLIT-INTEREST TRUSTS 


'. Section 
35-9-101. Prohibited acts. 
35-9-102. Distribution of amounts to avoid tax liability. 
| 35-9-103. Applicability of §§ 35-9-101 and 35-9-102. 
35-9-104. Powers of courts and attorney general and reporter unimpaired. 
| 35-9-105. References to Internal Revenue Code. 
 35-9-106. Authority to amend trust for tax benefits. 
35-9-107. Reformation of trusts to comply with tax regulations. 
| 35-9-108. Information or actions that cannot be required. 


'35-9-101. Prohibited acts. 


In the administration of any trust that is a “private foundation,” as defined 
In § 509 of the Internal Revenue Code of 1954 (26 U.S.C. § 509), a “charitable 
‘trust,” as defined in § 4947(a)(1) of the Internal Revenue Code of 1954 (26 
U.S.C. § 4947(a)(1)), or a “split-interest trust,” as defined in § 4947(a)(2) of the 
‘Internal Revenue Code of 1954 (26 U.S.C. § 4947(a)(2)), the following acts are 
»prohibited: 
| (1) Engaging in any act of self-dealing, as defined in § 4941(d) of the 
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Internal Revenue Code of 1954 (26 U.S.C. § 4941(d)), that would give rise to 
any liability for the tax imposed by § 4941(a) of the Internal Revenue Code 
of 1954 (26 U.S.C. § 4941(a)); 

(2) Retaining any excess business holdings (as defined in § 4943(c) of the 
Internal Revenue Code of 1954 26 U.S.C. § 4943(c)), that would give rise to 
any liability for the tax imposed by § 4943(a) of the Internal Revenue Code 
of 1954 (26 U.S.C. § 4943(a)); 

(3) Making any investments that would jeopardize the carrying out of any 
of the exempt purposes of the trust, within the meaning of § 4944 of the 
Internal Revenue Code of 1954 (26 U.S.C. § 4944), so as to give rise to any 
liability for the tax imposed by § 4944(a) of the Internal Revenue Code of 
1954 (26 U.S.C. § 4944(a)); or 

(4) Making any taxable expenditures (as defined in § 4945(d) of the 
Internal Revenue Code of 1954 (26 U.S.C. § 4945(d)), that would give rise to 
any liability for the tax imposed by § 4945(a) of the Internal Revenue Code 
of 1954 (26 U.S.C. § 4945(a)); provided, that this section does not apply 
either to those split-interest trusts or to amounts of those split-interest 
trusts that are not subject to the prohibitions applicable to private founda- 
tions by reason of § 4947 of the Internal Revenue Code of 1954 (26 U.S.C. § 
4947). 


History. 
Acts 1971, ch. 3, § 1; T.C.A., § 35-1001. 


35-9-102. Distribution of amounts to avoid tax liability. 


In the administration of any trust that is a private foundation or that is a 
charitable trust, there shall be distributed, for the purposes specified in the 
trust instrument, for each taxable year, amounts at least sufficient to avoid 
liability for the tax imposed by § 4942(a) of the Internal Revenue Code of 1954 
(26 U.S.C. § 4942(a)). 


History. 
Acts 1971, ch. 3, § 2; T.C.A., § 35-1002. 


35-9-103. Applicability of §§ 35-9-101 and 35-9-102. 


Sections 35-9-101 and 35-9-102 do not apply to any trust to the extent that 
a court of competent jurisdiction determines that the application would be 
contrary to the terms of the instrument governing the trust and that the same 
may not properly be changed to conform to those sections. 


History. 
Acts 1971, ch. 3, § 3; T.C.A., § 35-1003. 


35-9-104. Powers of courts and attorney general and reporter unim- 
paired. 


Nothing in this chapter shall impair the rights and powers of the courts or 
the attorney general and reporter of this state with respect to any trust. 
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History. 
Acts 1971, ch. 3, § 4; T.C.A., § 35-1004. 


35-9-105. References to Internal Revenue Code. 


All references to sections of the Internal Revenue Code of 1954 (U.S.C. title 
26), include future amendments to those sections and corresponding provisions 
of future internal revenue laws. 


History. 
Acts 1971, ch. 3, § 5; T-C.A., § 35-1005. 


35-9-106. Authority to amend trust for tax benefits. 


(a) It is the purpose of this section to preserve the intent of testators and 
grantors of testamentary and inter vivos charitable remainder trusts created 
prior to and after August 31, 1972, by minimizing the imposition of federal 
income and excise taxes, imposed upon the assets of such trusts, and thereby 
preserving the maximum amount of the trust assets for the charitable, 
educational, religious and benevolent purposes for which their remainders 
were intended. The attorney general and reporter shall perform such acts as, 
in the attorney general and reporter’s opinion, will result in the effectuation of 
this declaration of purpose. 
(b)(1) Notwithstanding any provisions to the contrary in the governing 
instrument or in any other law of this state, the trustee of any split-interest 
trust as defined in § 4947(a)(2) of the Internal Revenue Code of 1954 (26 
U.S.C. § 4947(a)(2)), with the consent of all the beneficiaries under the 
governing instrument, may, without application to any court and either 
before or after the funding of the trust, amend the governing instrument to 
conform to §§ 170(f), 642(c)(5), 664, 2055(e), and 2522(c) of the Internal 
Revenue Code of 1954 (26 U.S.C. §§ 170(f), 642(c)(5), 664, 2055(e), and 
2522(c)), to the extent applicable, by executing a written amendment to the 
trust for that purpose. Consent shall not be required as to individual 
beneficiaries not living at the time of amendment or as to charitable 
beneficiaries not named or not in existence at the time of amendment. The 
possibility of beneficial interests arising after the amendment of the govern- 
ing instruments shall not defeat the ability to amend. In the case of an 
individual beneficiary not competent to give consent, the consent of the 
beneficiary’s guardian or conservator, if any, or the consent of a guardian ad 
litem appointed by a court of competent jurisdiction, shall be treated as the 
consent of the beneficiary. A copy of the proposed amendment, executed by 
the trustee and consented to by all beneficiaries whose consent is required 
under this subdivision (b)(1), shall be delivered in person or by registered 
mail to the attorney general and reporter. The attorney general and reporter 
may, within sixty (60) days after receipt of the proposed amendment, 
indicate by registered mail to the trustee any specific objections to the 
| proposed amendment, in which event subdivision (b)(2) shall apply if the 
attorney general and reporter does not withdraw the objections. In the case 
of any amendment to a trust created by will or to a trust created by inter 
vivos instrument, unless otherwise provided, the amendment shall be 
deemed to apply as of the date of death of the decedent or as of the date of 
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eift. 

(2) In the event that all of the trustees and beneficiaries under the 
governing instrument do not consent to the amendment, or in the event 
there are no named beneficiaries, any court of competent jurisdiction shall 
have the power to amend the governing instrument in accordance with 
subdivision (b)(1) upon petition of the trustee or any beneficiary and upon a 
subsequent finding by the court that the testator’s or the grantor’s intention 
would not be defeated by the amendment. A copy of the petition shall be 
delivered in person or by registered mail to the attorney general and 
reporter. | 

(3) Unless otherwise expressly provided in the governing instrument, any 
devise, bequest or transfer in a testamentary or inter vivos trust for 
religious, educational, charitable or benevolent uses to be determined by the 
trustee or any other person shall be made only to organizations and for 
purposes within the meaning of §§ 170(c), 2055(a), and 2522(a) of the 
Internal Revenue Code of 1954 (26 U.S.C. §§ 170(c), 2055(a), and 2522(a)). 

(4) This section also applies to executors and administrators of estates of 
decedents whose wills create trusts described in subdivision (b)(1). 

(c) All references to sections of the Internal Revenue Code of 1954 refer to 
the Internal Revenue Code of 1954 as it exists on August 31, 1972. All 
references to the Internal Revenue Code of 1954 in subdivisions (b)(1) and (3) 
refer to the Internal Revenue Code of 1954 as it exists on June 4, 1975. 

(d) This section applies in the case of all decedents dying after December 31, 
1969, and in the case of all irrevocable inter vivos trusts created after July 31, 
1969. 


History. Law Reviews. 
Acts 1975, ch. 329, § 1; T-C.A., § 35-1006. Charitable Bequests: Delegating Discretion 
to Choose the Objects of the Testator’s Benefi- 
Cross-References. 


Certified mail instead of registered mail, § 1- cence (Dehise Cattrey), 44. Tenn. b,, Rey. atm 


35-9-107. Reformation of trusts to comply with tax regulations. 


(a) It is the purpose of this section to permit and authorize the reformation 
of certain inter vivos and testamentary charitable remainder trusts created 
prior to and after December 10, 1998, to comply with applicable federal tax 
regulations regarding qualifying payments to noncharitable beneficiaries. 
Such reformations shall be permitted and authorized upon the unanimous 
written consent of all living individual grantors, living individual beneficiaries, 
charitable remainder beneficiaries named or otherwise provided for in the 
trust agreement, and the trustee, with the concurrence of the attorney general 
and reporter. The attorney general and reporter shall perform such acts as, in 
the attorney general and reporter’s opinion, will effectuate this declaration of 
purpose. 

(b)(1) Notwithstanding any provision to the contrary in the governing 

instrument or in any other law of this state, the trustee of any charitable 

remainder trust described in § 1.664-3(a)(1)(i)(b) of the Internal Revenue 

Code Regulations (26 CFR 1.664-3(a)(1)@)(b)), as currently adopted, or as 

may be subsequently amended, may, without application to any court and 







| 
| 





| 
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either before or after the funding of such trust, reform the trust to meet the 
definition of a charitable remainder unitrust described in § 1.664- 
3(a)(1)~i)(c) of the Internal Revenue Code Regulations (26 CFR 1.664- 
3(a)(1)G)(c)), as currently adopted, or as may be subsequently amended. In 
order to effectuate this reformation, the trustee shall obtain the written 
consent of all living grantors, living beneficiaries, charitable beneficiaries 
named or otherwise provided for in the trust agreement, and the trustee, 
together with the written concurrence of the attorney general and reporter. 
If the charitable beneficiary is to be determined by a person having 
discretion to select or name the charitable beneficiary at the time the trust 
terminates, the consent of that person shall be required. Consent shall not be 
required as to individual beneficiaries or grantors not living at the time of 
reformation or as to charitable remainder beneficiaries not named or not in 
existence at the time of reformation. 

(2) The possibility of beneficial interests arising after the reformation of 
the trust instrument shall not defeat the ability to reform the trust pursuant 
to this section. In the case of an individual beneficiary or grantor not 
competent to give consent, the consent of that beneficiary’s or grantor’s 
guardian or conservator, if any, or the consent of a guardian ad litem 
appointed by a court of competent jurisdiction, shall be treated as the 
consent of the beneficiary or grantor. A copy of the proposed reformation, 
executed by the trustee and consented to by all living grantors, living 
beneficiaries, and charitable beneficiaries named or otherwise provided for 
in the trust agreement, shall be delivered to the attorney general and 
reporter. The attorney general and reporter shall, within thirty (30) days 
after receipt, either concur with the proposed reformation or state any 
specific objections to the proposed reformation in writing and delivered to 
the trustee by registered mail. If the attorney general and reporter state 
objections and those objections are not resolved to the attorney general’s and 
reporter’s satisfaction or the attorney general and reporter does not with- 
draw the objections, subdivision (b)(3) shall apply. 

(3) In the event that all of the living grantors, living beneficiaries, and 
charitable remainder beneficiaries do not consent to the reformation, any 
court of competent jurisdiction shall have the power to reform the governing 
instrument in accordance with subdivision (b)(1) upon petition by the trustee 
or any beneficiary. A copy of the petition shall be delivered in person or by 
registered mail to the attorney general and reporter. 


| |History. 


Acts 2000, ch. 600, § 1. 


ross-References. 
Certified mail instead of registered mail, § 1- 


3-111. 


35-9-108. Information or actions that cannot be required. 


(a) For the purposes of this section, “private foundation” has the same 


Meaning ascribed to “private foundation” in § 509(a) of the Internal Revenue 
Vode of 1986 (26 U.S.C. § 509(a)), as amended. 
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(b) No private foundation shall be required by a department, agency, board, 
or other entity of state or local government to: 

(1) Disclose the race, religion, gender, national origin, socioeconomic 
status, age, ethnicity, disability, marital status, or sexual orientation of: 

(A) The foundation’s employees, officers, directors, trustees, or con- 
tributors, without the prior written consent of the individual or individu- 
als in question; or 

(B) Any individual, or of the employees, officers, directors, trustees, 
members, or owners of any entity, that has received monetary or in-kind 
contributions or grants from, or contracted with, the foundation, without 
the prior written consent of the individual or individuals in question; 

(2) Hire, appoint, or elect an individual of any particular race, religion, 
gender, national origin, socioeconomic status, age, ethnicity, disability, 
marital status, or sexual orientation as an employee, officer, director, or 
trustee of the foundation; 

(3) Disqualify, remove, or prohibit service of an individual as an officer, 
director, or trustee of the foundation based upon such individual’s familial 
relationship to other officers, directors, or trustees of the foundation or a 
contributor to the foundation; 

(4) Hire, appoint, or elect an individual as an officer, director, or trustee of 
the foundation who does not share a familial relationship with the other 
officers, directors, or trustees of the foundation or with a contributor to the 
foundation; or 

(5) Except as a lawful condition or requirement on the expenditure of 
particular funds imposed by the contributor or grantor of such funds, 
distribute the foundation’s funds to, or contract with, any individual or 
entity based upon the: 

(A) Race, religion, gender, national origin, socioeconomic status, age, 
ethnicity, disability, marital status, or sexual orientation of the individual 
or of the employees, officers, directors, trustees, members, or owners of the 
entity; or 

(B) Populations, locales, or communities served by the individual or 
entity. 


History. 
Acts 2013, ch. 193, § 1. 


CHAPTER 10 


UNIFORM PRUDENT MANAGEMENT OF 
INSTITUTIONAL FUNDS ACT 


Section 

35-10-101. Short title. 

35-10-102. Chapter definitions. 

35-10-103. Standard of conduct in managing and investing institutional fund. 

35-10-104. Appropriation for expenditure or accumulation of endowment fund — Rules of 
construction. 

35-10-105. Delegation of management and investment functions. 

35-10-106. Release or modification of restrictions on management, investment, or purpose. 

35-10-107. Reviewing compliance. 
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Section 


UNIFORM PRUDENT MANAGEMENT OF INSTITUTIONAL FUNDS 


35-10-108. Application to existing institutional funds. 
35-10-109. Relation to Electronic Signatures in Global and National Commerce Act. 
35-10-110. Uniformity of application and construction. 


COMMENTS TO OFFICIAL TEXT 


Prefatory Note 


Reasons for Revision. The Uniform Pru- 
dent Management of Institutional Funds Act 
(UPMIFA) replaces the Uniform Management 
of Institutional Funds Act (UMIFA). The Na- 
tional Conference of Commissioners on Uni- 
form State Laws approved UMIFA in 1972, and 
47 jurisdictions have enacted the act. UMIFA 
provided guidance and authority to charitable 
organizations within its scope concerning the 
management and investment of funds held by 
those organizations, UMIFA provided endow- 
ment spending rules that did not depend on 
trust accounting principles of income and prin- 
cipal, and UMIFA permitted the release of 
restrictions on the use or management of funds 
under certain circumstances. The changes 
UMIFA made to the law permitted charitable 
organizations to use modern investment tech- 


_ niques such as total-return investing and to 


determine endowment fund spending based on 
spending rates rather than on determinations 
of “income” and “principal.” 

UMIFA was drafted almost 35 years ago, and 
portions of it are now out of date. The prudence 
standards in UMIFA have provided useful guid- 


- ance, but prudence norms evolve over time. The 
_ new Act provides modern articulations of the 
_ prudence standards for the management and 


investment of charitable funds and for endow- 
ment spending. The Uniform Prudent Investor 
Act (UPIA), an Act promulgated in 1994 and 
already enacted in 43 jurisdictions, served as a 


_ model for many of the revisions. UPIA updates 


rules on investment decision making for trusts, 
including charitable trusts, and imposes addi- 
tional duties on trustees for the protection of 
beneficiaries. UPMIFA applies these rules and 
duties to charities organized as nonprofit cor- 


' porations. UPMIFA does not apply to trusts 


managed by corporate and other fiduciaries 
that are not charities, because UPIA provides 
Management and investment standards for 


_ those trusts. 


In applying principles based on UPIA to 
charities organized as nonprofit corporations, 
UPMIFA combines the approaches taken by 


_UPIA and by the Revised Model Nonprofit 


Corporation Act (RMNCA). UPMIFA reflects 
the fact that standards for managing and in- 
vesting institutional funds are and should be 


the same regardless of whether a charitable 
_ organization is organized as a trust, a nonprofit 
_ corporation, or some other entity. See Bevis 
_ Longstreth, Modern Investment Management 
| fend the Prudent Man Rule 7 (1986) (stating 


“t]he modern paradigm of prudence applies to 
all fiduciaries who are subject to some version 
of the prudent man rule, whether under 
ERISA, the private foundation provisions of the 
Code, UMIFA, other state statutes, or the com- 
mon law.”); Harvey P. Dale, Nonprofit Directors 
and Officers — Duties and Liabilities for Invest- 
ment Decisions, 1994 N.Y.U. Conf. Tax Plan. 
501(c)(3) Org’s. Ch. 4. 

UPMIEFA provides guidance and authority to 
charitable organizations concerning the man- 
agement and investment of funds held by those 
organizations, and UPMIFA imposes additional 
duties on those who manage and invest chari- 
table funds. These duties provide additional 
protections for charities and also protect the 
interests of donors who want to see their con- 
tributions used wisely. 

UPMIFA modernizes the rules governing ex- 
penditures from endowment funds, both to pro- 
vide stricter guidelines on spending from en- 
dowment funds and to give institutions the 
ability to cope more easily with fluctuations in 
the value of the endowment. 

Finally, UPMIFA updates the provisions gov- 
erning the release and modification of restric- 
tions on charitable funds to permit more effi- 
cient management of these funds. These 
provisions derive from the approach taken in 
the Uniform Trust Code (UTC) for modifying 
charitable trusts. Like the UTC provisions, 
UPMIFA’s modification rules preserve the his- 
toric position of the attorneys general in most 
states as the overseers of charities. 

As under UMIFA, the new Act applies to 
charities organized as charitable trusts, as non- 
profit corporations, or in some other manner, 
but the rules do not apply to funds managed by 
trustees that are not charities. Thus, the Act 
does not apply to trusts managed by corporate 
or individual trustees, but the Act does apply to 
trusts managed by charities. 


Prudent Management and Investment. 
UMIFA applied the 1972 prudence standard 
to investment decision making. In contrast, 
UPMIFA will give charities updated and more 
useful guidance by incorporating language 
from UPIA, modified to fit the special needs of 
charities. The revised Act spells out more of the 
factors a charity should consider in making 
investment decisions, thereby imposing a mod- 
ern, well accepted, prudence standard based on 
UPIA. 
Among the expressly enumerated prudence 
factors in UPMIFA is “the preservation of the 
endowment fund,” a standard not articulated in 
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UMIFA. 

In addition to identifying factors that a char- 
ity must consider in making management and 
investment decisions, UPMIFA requires a char- 
ity and those who manage and invest its funds 
to: 

1. Give primary consideration to donor in- 
tent as expressed in a gift instrument, 

2. Act in good faith, with the care an ordi- 
narily prudent person would exercise, 

3. Incur only reasonable costs in investing 
and managing charitable funds, 

4. Make a reasonable effort to verify relevant 
facts, 

5. Make decisions about each asset in the 
context of the portfolio of investments, as part 
of an overall investment strategy, 

6. Diversify investments unless due to spe- 
cial circumstances, the purposes of the fund are 
better served without diversification, 

7. Dispose of unsuitable assets, and 

8. In general, develop an investment strat- 
egy appropriate for the fund and the charity. 

UMIFA’ did not articulate these 
requirements. 

Thus, UPMIFA strengthens the rules govern- 
ing management and investment decision mak- 
ing by charities and provides more guidance for 
those who manage and invest the funds. 


Donor Intent with Respect to Endow- 

ments. UPMIFA improves the protec- 
tion of donor intent with respect to expendi- 
tures from endowments. When a_ donor 
expresses intent clearly in a written gift instru- 
ment, the Act requires that the charity follow 
the donor’s instructions. When a donor’s intent 
is not so expressed, UPMIFA directs the charity 
to spend an amount that is prudent, consistent 
with the purposes of the fund, relevant eco- 
nomic factors, and the donor’s intent that the 
fund continue in perpetuity. This approach al- 
lows the charity to give effect to donor intent, 
protect its endowment, assure generational eq- 
uity, and use the endowment to support the 
purposes for which the endowment was cre- 
ated. 


Retroactivity. Like UMIFA, UPIA, the Uni- 
form Principal and Income Act of 1961, and the 
Uniform Principal and Income Act of 1997, 
UPMIFA applies retroactively to institutional 
funds created before and prospectively to insti- 
tutional funds created after enactment of the 
statute. Regarding the considerations motivat- 
ing this treatment of the issues, see the com- 
ment to Section 4 [§ 35-10-204]. 


Endowment Spending. UPMIFA improves 
the endowment spending rule by eliminating 
the concept of historic dollar value and provid- 
ing better guidance regarding the operation of 
the prudence standard. Under UMIFA a charity 
can spend amounts above historic dollar value 
that the charity determines to be prudent. The 
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Act directs the charity to focus on the purposes 
and needs of the charity rather than on the 
purposes and perpetual nature of the fund. 
Amounts below historic dollar value cannot be 
spent. The Drafting Committee concluded that 
this endowment spending rule created numer- 
ous problems and that restructuring the rule 
would benefit charities, their donors, and the 
public. The problems include: 

1. Historic dollar value fixes valuation at a 
moment in time, and that moment is arbitrary. 
If a donor provides for a gift in the donor’s will, 
the date of valuation for the gift will likely be 
the donor’s date of death. (UMIFA left uncer- 
tain what the appropriate date for valuing a 
testamentary gift was.) The determination of 
historic dollar value can vary significantly de- 
pending upon when in the market cycle the 
donor dies. In addition, the fund may be below 
historic dollar value at the time the charity 
receives the gift if the value of the asset de- 
clines between the date of the donor’s death 
and the date the asset is actually distributed to 
the charity from the estate. 

2. After a fund has been in existence for a 
number of years, historic dollar value may 
become meaningless. Assuming reasonable 
long term investment success, the value of the 
typical fund will be well above historic dollar 
value, and historic dollar value will no longer 
represent the purchasing power of the original 
gift. Without better guidance on spending the 
increase in value of the fund, historic dollar 
value does not provide adequate protection for 
the fund. If a charity views the restriction on 
spending simply as a direction to preserve 
historic dollar value, the charity may spend 
more than it should. 

3. The Act does not provide clear answers to 
questions a charity faces when the value of an 
endowment fund drops below historic dollar 
value. A fund that is so encumbered is com- 
monly called an “underwater” fund. Conflicting 
advice regarding whether an organization 
could spend from an underwater fund has led to 
difficulties for those managing charities. If a 
charity concluded that it could continue to 
spend trust accounting income until a fund 
regained its historic dollar value, the charity 
might invest for income rather than on a total- 
return basis. Thus, the historic dollar value 
rule can cause inappropriate distortions in in- 
vestment policy and can ultimately lead to a 
decline in a fund’s real value. If, instead, a 
charity with an underwater fund continues to 
invest for growth, the charity may be unable to 
spend anything from an underwater endow- 
ment fund for several years. The inability of a 
charity to spend anything from an endowment 
is likely to be contrary to donor intent, which is 
to provide current benefits to the charity. 

The Drafting Committee concluded that pro- 
viding clearly articulated guidance on the pru- 
dence rule for spending from an endowment 
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fund, with emphasis on the permanent nature 
of the fund, would provide the best protection of 
the purchasing power of endowment funds. 


Presumption of Imprudence. UPMIFA in- 
cludes as an optional provision a presumption 
of imprudence if a charity spends more than 
seven percent of an endowment fund in any one 
year. The presumption is meant to protect 
against spending an endowment too quickly. 
Although the Drafting Committee believes that 
the prudence standard of UPMIFA provides 
appropriate and adequate protection for endow- 
ments, the Committee provided the option for 
states that want to include a mechanical guide- 
line in the statute. A major drawback to any 
statutory percentage is that it is unresponsive 
to changes in the rate of inflation or deflation. 


Modification of Restrictions on Charitable 
Funds. UPMIFA clarifies that the doc- 

trines of cy pres and deviation apply to funds 
held by nonprofit corporations as well as to 
funds held by charitable trusts. Courts have 
applied trust law rules to nonprofit corpora- 
tions in the past, but the Drafting Committee 
believed that statutory authority for applying 

| these principles to nonprofit corporations 
would be helpful. UMIFA permitted release of 

_ restrictions but left the application of cy pres 
» uncertain. Under UPMIFA, as under trust law, 
_the court will determine whether and how to 
_ apply cy pres or deviation and the attorney 
» general will receive notice and have the oppor- 
\ tunity to participate in the proceeding. The one 
addition to existing law is that UPMIFA gives a 
charity the authority to modify a restriction on 
a fund that is both old and small. For these 
funds, the expense of a trip to court will often be 


| 35-10-101. Short title. 








| History. 
| Acts 2007, ch. 186, § 1; T.C.A. § 35-10-201. 


' Code Commission Notes. This section was 
» renumbered from § 35-10-201 to § 35-10-101 by 
» authority of the Code Commission in 2021. 


_Law Reviews. 
Symposium: The Role of Federal Law in 


135-10-102. Chapter definitions. 


to the community; 
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prohibitive. By permitting a charity to make an 
appropriate modification, money is saved for 
the charitable purposes of the charity. Even 
with respect to small, old funds, however, the 
charity must notify the attorney general of the 
charity’s intended action. Of course, if the at- 
torney general has concerns, he or she can seek 
the agreement of the charity to change or 
abandon the modification, and if that fails, can 
commence a court action to enjoin it. Thus, in 
all types of modification the attorney general 
continues to be the protector both of the donor’s 
intent and of the public’s interest in charitable 
funds. 


Other Organizational Law. For matters not 
governed by UPMIFA, a charitable organiza- 
tion will continue to be governed by rules ap- 
plicable to charitable trusts, if it is organized as 
a trust, or rules applicable to nonprofit corpo- 
rations, if it is organized as a nonprofit corpo- 
ration. 


Relation to Trust Law. Although UPMIFA 
applies a number of rules from trust law to 
institutions organized as nonprofit corpora- 
tions, in two respects UPMIFA creates rules 
that do not exist under the common law appli- 
cable to trusts. The endowment spending rule 
of Section 4 [§ 35-10-204] and the provision for 
modifying a small, old fund in subsection (d) of 
Section 6 [§ 35-10-206] have no counterparts in 
the common law or the UTC. The Drafting 
Committee believes that these rules could be 
useful to charities organized as trusts, and the 
Committee recommends conforming amend- 
ments to the UTC and the Principal and In- 
come Act to incorporate these changes into 
trust law. 


_ This chapter shall be known and may be cited as the “Uniform Prudent 
| Management of Institutional Funds Act.” 


Private Wealth Transfer: Strange Bedfellows: 
The Federal Constitution, Out-of-State Non- 
grantor Accumulation Trusts, and the Com- 
plete Avoidance of State Income Taxation, 67 
Vand. L. Rev. 1945 (2014). 


As used in this chapter, unless the context otherwise requires: 

(1) “Charitable purpose” means the relief of poverty, the advancement of 
education or religion, the promotion of health, the promotion of a govern- 
mental purpose, or any other purpose the achievement of which is beneficial 
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(2) “Endowment fund” means an institutional fund or part thereof that, 
under the terms of a gift instrument, is not wholly expendable by the 
institution on a current basis. The term does not include assets that an 
institution designates as an endowment fund for its own use; 

(3) “Gift instrument” means a record or records, including an institutional 
solicitation, under which property is granted to, transferred to, or held by an 


institution as an institutional fund; 
(4) “Institution” means: 


(A) A person, other than an individual, organized and operated exclu- 


sively for charitable purposes; 


(B) A government or governmental subdivision, agency, or instrumen- 
tality, to the extent that it holds funds exclusively for a charitable purpose; 


and 


(C) Atrust that had both charitable and noncharitable interests, after 
all noncharitable interests have terminated; 
(5) “Institutional fund” means a fund held by an institution exclusively for 
charitable purposes. “Institutional fund” does not include: 


(A) Program-related assets; 


(B) A fund held for an institution by a trustee that is not an institution; 


or 


(C) A fund in which a beneficiary that is not an institution has an 
interest, other than an interest that could arise upon violation or failure of 


the purposes of the fund; 


(6) “Person” means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint venture, 
public corporation, government or governmental subdivision, agency, or 
instrumentality, or any other legal or commercial entity; 

(7) “Program-related asset” means an asset held by an institution primar- 
ily to accomplish a charitable purpose of the institution and not primarily for 


investment; and 


(8) “Record” means information that is inscribed on a tangible medium or 
that is stored in an electronic or other medium and is retrievable in 


perceivable form. 


History. 
Acts 2007, ch. 186, § 2; T.C.A. § 35-10-202. 


Code Commission Notes. This section was 
renumbered from § 35-10-202 to § 35-10-102 by 
authority of the Code Commission in 2021. 


Law Reviews. 
Symposium: The Role of Federal Law in 


Private Wealth Transfer: Comment, Federaliz- 
ing Principles of Donative Intent and Unantici- 
pated Circumstances, 67 Vand. L. Rev. 1931 
(2014). 


COMMENTS TO OFFICIAL TEXT 


Subsection (1). Charitable Purpose. The 
definition of charitable purpose follows that of 
UTC § 405 and Restatement (Third) of Trusts 
§ 28 (2003). This long-familiar standard de- 
rives from the English Statute of Charitable 
Uses, enacted in 1601. 

Some 17 states have created statutory defi- 


nitions of charitable purpose for various pur- 
poses. See, e.g., 10 Pa. Cons. Stat. § 162.3 
(2005) (defining charitable purpose within the 
Solicitation of Funds for Charitable Purposes 
Act to include “humane,” “patriotic,” social wel- 
fare and advocacy,” and “civic” purposes). The 
definition in subsection (1) applies for purposes 
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_ of this Act and does not affect other definitions 
_ of charitable purpose. 


Subsection (2). Endowment Fund. An en- 
dowment fund is an institutional fund or a part 
of an institutional fund that is not wholly 

expendable by the institution on a current 
basis. A restriction that makes a fund an en- 
dowment fund arises from the terms of a gift 
instrument. If an institution has more than one 

endowment fund, under Section 3 [§35-10-203 

- (now § 35-10-103)] the institution can manage 

and invest some or all endowment funds to- 
gether. Section 4 and Section 6 [§§ 35-10-204 
and 35-10-206 (now 35-10-104 and 35-10-106)] 
must be applied to individual funds and cannot 

_be applied to a group of funds that may be 
managed collectively for investment purposes. 

Board-designated funds are institutional 
funds but not endowment funds. The rules on 

- expenditures and modification of restrictions in 

this Act do not apply to restrictions that an 

_ institution places on an otherwise unrestricted 

\fund that the institution holds for its own 

benefit. The institution may be able to change 

| these restrictions itself, subject to internal 

-rules and to the fiduciary duties that apply to 

| those that manage the institution. 

If an institution transfers assets to another 

\ institution, subject to the restriction that the 

) other institution hold the assets as an endow- 

) ment, then the second institution will hold the 

v assets as an endowment fund. 


















|| Subsection (3). Gift Instrument. The term 
) gift instrument refers to the records that estab- 
lish the terms of a gift and may consist of more 
| than one document. The definition clarifies that 
| the only legally binding restrictions on a gift 
-are the terms set forth in writing. 

As used in this definition, “record” is an 
»expansive concept and means a writing in any 
| form, including electronic. The term includes a 
will, deed, grant, conveyance, agreement, or 
/memorandum, and also includes writings that 
‘do not have a donative purpose. For example, 
| under some circumstances the bylaws of the 
institution, minutes of the board of directors, or 
canceled checks could be a gift instrument or be 
‘one of several records constituting a gift instru- 
‘ment. Although the term can include any of 
‘these records, a record will only become a gift 
} instrument if both the donor and the institution 
‘were or should have been aware of its terms 
|'\when the donor made the gift. For example, if a 
‘donor sends a contribution to an institution for 
‘its general purposes, then the articles of incor- 
/poration may be used to clarify those purposes. 
‘Lf, in contrast, the donor sends a letter explain- 
‘ing that the institution should use the contri- 
ution for its “educational projects concerning 
seenage depression,” then any funds received in 
‘sesponse must be used for that purpose and not 
‘or broader purposes otherwise permissible un- 
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der the articles of incorporation. 

Solicitation materials may constitute a gift 
instrument. For example, a solicitation that 
suggests in writing that any gifts received 
pursuant to the solicitation will be held as an 
endowment may be integrated with other writ- 
ings and may be considered part of the gift 
instrument. Whether the terms of the solicita- 
tion become part of the gift instrument will 
depend upon the circumstances, including 
whether a subsequent writing superseded the 
terms of the solicitation. Each gift received in 
response to a solicitation will be subject to any 
restrictions indicated in the gift instrument 
pertaining to that gift. For example, if an initial 
gift establishes an endowment fund, and the 
charity then solicits additional gifts “to be held 
as part of the Charity X Endowment Fund,” 
those additional gifts will each be subject to the 
restriction that the gifts be held as part of that 
endowment fund. 

The term gift instrument includes matching 
funds provided by an employer or some other 
person. Whether matching funds are treated as 
part of the endowment fund or otherwise will 
depend on the terms of the matching gift. 

The term gift instrument also includes an 
appropriation by a legislature or other public or 
governmental body for the benefit of an institu- 
tion. 


Subsection (4). Institution. The Act applies 
generally to institutions organized and oper- 
ated exclusively for charitable purposes. The 
term includes charitable organizations created 
as nonprofit corporations, unincorporated asso- 
ciations, governmental subdivisions or agen- 
cies, or any form of entity, however organized, 
that is organized and operated exclusively for 
charitable purposes. The term includes a trust 
organized and operated exclusively for chari- 
table purposes, but only if a charity acts as 
trustee. This approach leaves unchanged the 
coverage of UMIFA. The exclusion of “indi- 
vidual” from the definition of institution is not 
intended to exclude a corporation sole. 
Although UPMIFA does not apply to all 
charitable trusts, many of UPMIFA’s provisions 
derive from trust law. Prudent investor stan- 
dards apply to trustees of charitable trusts in 
states that have adopted UPIA. Trustees of 
charitable trusts can use the doctrines of cy 
pres and deviation to modify trust provisions, 
and the UTC includes a number of modification 
provisions. The Uniform Principal and Income 
Act permits allocation between principal and 
income to facilitate total-return investing. 
Charitable trusts not included in UPMIFA, 
primarily those managed by corporate trustees 
and individuals, will lose the benefits of UPMI- 
FA’s endowment spending rule and the provi- 
sion permitting a charity to apply cy pres, 
without court supervision, for modifications to 
a small, old fund. Enacting jurisdictions may 
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choose to incorporate these rules into existing 
trust statutes to provide the benefits to chari- 
table funds managed by corporate trustees. 

The definition of institution includes govern- 
mental organizations that hold funds exclu- 
sively for the purposes listed in the definition. A 
governmental entity created by state law may 
fall outside the definition on account of the form 
of organization under which the state created 
it. Because state arrangements are so varied, 
creating a definition that encompasses all 
charitable entities created by states is not fea- 
sible. States should consider applying the core 
principles of UPMIFA to such governmental 
institutions. For example, the control over a 
state university may be held by a State Board 
of Regents. In that situation, the state may 
have created a governing structure by statute 
or in the state constitution so that the univer- 
sity is, in effect, privately chartered. The Draft- 
ing Committee does not intend to exclude these 
universities from the definition of institution, 
but additional state legislation may be neces- 
sary to address particular situations. 


Subsection (5). Institutional Fund. The 
term institutional fund includes any fund held 
by an institution for charitable purposes, 
whether the fund is expendable currently or 
subject to restrictions. The term does not in- 
clude a fund held by a trustee that is not an 
institution. 

Some institutions combine assets from mul- 
tiple funds for investment purposes, and some 
institutions invest funds from different institu- 
tions in a common fund. Typically each fund is 
assigned units representing the share value of 
the individual fund. The assets are invested 
collectively, permitting more efficient invest- 
ment and improved diversification of the over- 
all portfolio. The collective fund makes annual 
distributions to the individual funds based on 
the units held by each fund. For purposes of 
Section 3 [and Section 5] [§§ 35-10-203 and 
35-10-205 (now 35-10-1038 and 35-10-105)], the 
collective fund is considered one institutional 
fund. Section 4 and Section 6 [§§ 35-10-204 
and 35-10-206 (now 35-10-104 and 35-10-106)] 
apply to each fund individually and not to the 
collective fund. 

Assets held by an institution primarily for 
program-related purposes rather than exclu- 
sively for investment are not subject to UP- 
MIFA. For example, a university may purchase 
land adjacent to its campus for future develop- 
ment. The purchase might not meet prudent 
investor standards for commercial real estate, 
but the purchase may be appropriate because 
the university needs to build a new dormitory. 
The classroom buildings, administration build- 
ings, and dormitories held by the university all 
have value as property, but the university does 
not hold those buildings as financial assets for 
investment purposes. The Act excludes from 
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the prudent investor norms those assets that a 
charity uses to conduct its charitable activities, 
but does not exclude assets that have a tangen- 
tial tie to the charitable purpose of the institu- 
tion but are held primarily for investment 
purposes. 

A fund held by an institution is not an insti- 
tutional fund if any beneficiary of the fund is 
not an institution. For example, a charitable 
remainder trust held by a charity as trustee for 
the benefit of the donor during the donor’s 
lifetime, with the remainder interest held by 
the charity, is not an institutional fund. How- 
ever, this subsection treats as an institution a 
charitable remainder trust that continues to 
operate for charitable purposes after the termi- 
nation of the noncharitable interests. The Act 
will have only a limited effect on a charitable 
remainder trust that terminates after the non- 
charitable interest ends. During the period re- 
quired to complete the distribution of the 
trust’s property, the prudence norm will apply 
to the actions of the trustee, but the short 
timeframe will affect investment decision mak- 
ing. 


Subsection (6). Person. The Act uses as the 
definition of person the definition approved by 
the National Conference of Commissioners on 
Uniform State Laws. The definition of institu- 
tion uses the term person, but to be an institu- 
tion a person must be organized and operated 
exclusively for charitable purposes. A person 
with a commercial purpose cannot be an insti- 
tution. Thus, although the definition of person 
includes “business trust” and “any other . 
commercial entity,” the Act does not apply to an 
entity organized for business purposes and not 
exclusively for charitable purposes. Further, 
the definition of person includes trusts, but 
only trusts managed by charities can be insti- 
tutional funds. UPMIFA does not apply to 
trusts managed by corporate trustees or by 
individual trustees. 

If a governing instrument provides that a 
fund will revert to the donor if, and only if, the 
institution ceases to exist or the purposes of the 
fund fail, then the fund will be considered an 
institutional fund until such contingency oc- 
curs. 


Subsection (7). Program-Related Asset. Al- 
though UPMIFA does not apply to program- 
related assets, if program-related assets serve, 
in part, as investments for an institution, then 
the institution should identify categories for 
reporting those investments and should estab- 
lish investment criteria for the investments 
that are reasonably related to achieving the 
institution’s charitable purposes. For example, 
a program providing below-market loans to 
inner-city businesses may be “primarily to ac- 
complish a charitable purpose of the institu- 
tion” but also can be considered, in part, an 
investment. The institution should create rea- 
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sonable credit standards and other guidelines ment includes electronic records as defined in 
_ for the program to increase the likelihood that Section 2(8) of the Uniform Electronic Transac- 
the loans will be repaid. tions Act (1999) [§ 47-10-102(7)]. 


Subsection (8). Record. This definition was 
added to clarify that the definition of instru- 


35-10-103. Standard of conduct in managing and investing institu- 
tional fund. 


(a) Subject to the intent of a donor expressed in a gift instrument, an 

institution, in managing and investing an institutional fund, shall consider the 
_ charitable purposes of the institution and the purposes of the institutional 
- fund. 
_ (b) In addition to complying with the duty of loyalty imposed by law other 
| than this chapter, each person responsible for managing and investing an 
_ institutional fund shall manage and invest the fund in good faith and with the 
care an ordinarily prudent person in a like position would exercise under 
similar circumstances. 

(c) In managing and investing an institutional fund, an institution: 

(1) May incur only costs that are appropriate and reasonable in relation to 
the assets, the purposes of the institution, and the skills available to the 
institution; and 

(2) Shall make a reasonable effort to verify facts relevant to the manage- 
ment and investment of the fund. 

(d) An institution may pool two (2) or more institutional funds for purposes 
of management and investment. 

(e) Except as otherwise provided by a gift instrument, the following rules 
apply: 

(1) In managing and investing an institutional fund, the following factors, 
if relevant, must be considered: 

(A) General economic conditions; 

(B) The possible effect of inflation or deflation; 

(C) The expected tax consequences, if any, of investment decisions or 
strategies; 

(D) The role that each investment or course of action plays within the 
overall investment portfolio of the fund; 

(E) The expected total return from income and the appreciation of 
investments; 

(F) Other resources of the institution; 

(G) The needs of the institution and the fund to make distributions and 
to preserve capital; and 

(H) An asset’s special relationship or special value, if any, to the 
charitable purposes of the institution; 

(2) Management and investment decisions about an individual asset must 
be made not in isolation but rather in the context of the institutional fund’s 
portfolio of investments as a whole and as a part of an overall investment 
strategy having risk and return objectives reasonably suited to the fund and 
to the institution; 

(3) Except as otherwise provided by law other than this chapter, an 
institution may invest in any kind of property or type of investment 
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consistent with this section; 

(4) An institution shall diversify the investments of an institutional fund 
unless the institution reasonably determines that, because of special circum- 
stances, the purposes of the fund are better served without diversification; 

(5) Within a reasonable time after receiving property, an institution shall 
make and carry out decisions concerning the retention or disposition of the 
property or to rebalance a portfolio, in order to bring the institutional fund 
into compliance with the purposes, terms, distribution requirements, and 
other circumstances of the institution and the requirements of this chapter; 
and 

(6) A person that has special skills or expertise, or is selected in reliance 
upon the person’s representation that the person has special skills or 
expertise, has a duty to use those skills or that expertise in managing and 


investing institutional funds. 


History. 
Acts 2007, ch. 186, § 3; T.C.A. § 35-10-2038. 


Code Commission Notes. This section was 


renumbered from § 35-10-2038 to § 35-10-103 by 
authority of the Code Commission in 2021. 


COMMENTS TO OFFICIAL TEXT 


Purpose and Scope of Revisions. This sec- 
tion adopts the prudence standard for invest- 
ment decision making. The section directs di- 
rectors or others responsible for managing and 
investing the funds of an institution to act as a 
prudent investor would, using a portfolio ap- 
proach in making investments and considering 
the risk and return objectives of the fund. The 
section lists the factors that commonly bear on 
decisions in fiduciary investing and incorpo- 
rates the duty to diversify investments absent a 
conclusion that special circumstances make a 
decision not to diversify reasonable. Thus, the 
section follows modern portfolio theory for in- 
vestment decision making. Section 3 [§ 35-10- 
203 (now 35-10-103)] applies to all funds held 
by an institution, regardless of whether the 
institution obtained the funds by gift or other- 
wise and regardless of whether the funds are 
restricted. 

The Drafting Committee discussed exten- 
sively the standard that should govern non- 
profit managers. UMIFA states the standard as 
“ordinary business care and prudence under 
the facts and circumstances prevailing at the 
time of the action or decision.” Since the deci- 
sion in Stern v. Lucy Webb Hayes National 
Training School for Deaconesses, 381 F. Supp. 
1003 (1974), the trend has been to hold direc- 
tors of nonprofit corporations to a standard 
nominally similar to the corporate standard but 
with the recognition that the facts and circum- 
stances considered include the fact that the 
entity is a charity and not a_ business 
corporation. 

The language of the prudence standard ad- 
opted in UPMIFA is derived from the RMNCA 


and from the prudent investor rule of UPIA. 
The standard is consistent with the business 
judgment standard under corporate law, as 
applied to charitable institutions. That is, a 
manager operating a charitable organization 
under the business judgment rule would look to 
the same factors as those identified by the 
prudent investor rule. The standard for pru- 
dent investment set forth in Section 3 [§ 35-10- 
203 (now 35-10-103)] first states the duty of 
care as articulated in the RMNCA, but provides 
more specific guidance for those managing and 
investing institutional funds by incorporating 
language from UPIA. The criteria derived from 
UPIA are consistent with good practice under 
current law applicable to nonprofit 
corporations. 

Trust law norms already inform managers of 
nonprofit corporations. The Preamble to UPIA 
explains: “Although the Uniform Prudent In- 
vestor Act by its terms applies to trusts and not 
to charitable corporations, the standards of the 
Act can be expected to inform the investment 
responsibilities of directors and officers of 
charitable corporations.” See also, Restatement 
(Third) of Trusts: Prudent Investor Rule § 379, 
Comment b, at 190 (1992) (stating that “absent 
a contrary statute or other provision, the pru- 
dent investor rule applies to investment of 
funds held for charitable corporations.”). Trust 
precedents have routinely been found to be 
helpful but not binding authority in corporate 
cases. 

The Drafting Committee decided that by 
adopting language from both the RMNCA and 
UPIA, UPMIFA could clarify that common 
standards of prudent investing apply to all 
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charitable institutions. Although the principal 
trust authorities, UPIA § (2)(a), Restatement 
(Third) of Trusts §3837, UTC § 804, and Re- 
statement (Second) of Trusts § 174 (prudent 
administration) use the phrase “care, skill and 
caution,” the Drafting Committee decided to 
use the more familiar corporate formulation as 
found in RMNCA. The standard also appears in 
Sections 3, 4 and 5 of UPMIFA [8§ 35-10-2038 - 
35-10-205 (now 35-10-103 - 35-10-105)]. The 
Drafting Committee does not intend any sub- 
stantive change to the UPIA standard and 
believes that “reasonable care, skill, and cau- 
tion” are implicit in the term “care” as used in 
the RMNCA. The Drafting Committee included 
the detailed provisions from UPIA, because the 
Committee believed that the greater precision 
of the prudence norms of the Restatement and 
UPIA, as compared with UMIFA, could help- 
fully inform managers of charitable institu- 
tions. For an explanation of the Prudent Inves- 
tor Act, see John H. Langbein, The Uniform 
Prudent Investor Act and the Future of Trust 
Investing, 81 Iowa L. Rev. 641 (1996), and for a 
discussion of the effect UPIA has had on invest- 
ment decision making, see Max M. Schanzen- 
bach & Robert H. Sitkoff, Did Reform of Pru- 
dent Trust Investment Laws Change Trust 
Portfolio Allocation?, 50 J. L. & Econ. (forth- 
coming 2007). 

Section 3 [§ 35-10-203 (now 35-10-103)] has 
incorporated the provisions of UPIA with only a 
few exceptions. UPIA applies to private trusts 
and is entirely default law. The settlor of a 
private trust has complete control over virtu- 
ally all trust provisions. See UTC § 105. Be- 
cause UPMIFA applies to charitable organiza- 
tions, UPMIFA makes the duty of care, the duty 
to minimize costs, and the duty to investigate 
mandatory. The duty of loyalty is mandatory 
under applicable organization law, corporate or 
trust. Other than these duties, the provisions of 


- Section 3 [§ 35-10-203 (now 35-10-103)] are 


default rules. A gift instrument or the govern- 
ing instruments of an institution can modify 
these duties, but the charitable purpose doc- 
trine limits the extent to which an institution 


_ oradonor can restrict these duties. In addition, 
- subsection (a) of Section 3 [§ 35-10-203 (now 


30-10-103)] reminds the decision maker that 
the intent of a donor expressed in a gift instru- 


» ment will control decision making. Further, the 


decision maker must consider the charitable 
purposes of the institution and the purposes of 
the institutional fund for which decisions are 
being made. These factors are specific to chari- 
table organizations; UPIA § 2(a) states the 
duty to consider similar factors in the private 
trust context. 

UPMIFA does not include the duty of impar- 


'tiality, stated in UPIA § 6, because nonprofit 
’ corporations do not confront the multiple ben- 
' eficiaries problem to which the duty is ad- 
‘dressed. Under UPIA, a trustee must treat the 


UNIFORM PRUDENT MANAGEMENT OF INSTITUTIONAL FUNDS35-10-103 


current beneficiaries and the remainder benefi- 
ciaries with due regard to their respective in- 
terests, subject to alternative direction from 
the trust document. A nonprofit corporation 
typically creates one charity. The institution 
may serve multiple beneficiaries, but those 
beneficiaries do not have enforceable rights in 
the institution in the same way that beneficia- 
ries of a private trust do. Of course, if a chari- 
table trust is created to benefit more than one 
charity, rather than being created to carry out a 
charitable purpose, then UPIA will apply the 
duty of impartiality to that trust. 

In other respects, the Drafting Committee 
made changes to language from UPIA only 
where necessary to adapt the language for 
charitable institutions. No material differences 
are intended. Subsection (e)(1)(D) of Section 3 
of UPMIFA [§ 35-10-203 (now 35-10-103)] does 
not include a clause that appears at the end of 
UPIA § 2(c)(4) (“which may include financial 
assets, interest in closely held enterprises, tan- 
gible and intangible personal property, and real 
property.”). The Drafting Committee deemed 
this clause unnecessary for charitable institu- 
tions. The language of subsection (e)(1)(G) re- 
flects a modification of the language of UPIA § 
(2)(c)(7). Other minor modifications to the 
UPIA provisions make the language more ap- 
propriate for charitable institutions. 

The duties imposed by this section apply to 
those who govern an institution, including di- 
rectors and trustees, and to those to whom the 
directors or managers delegate responsibility 
for investment and management of institu- 
tional funds. The standard applies to officers 
and employees of an institution and to agents 
who invest and manage institutional funds. 
Volunteers who work with an institution will be 
subject to the duties imposed here, but state 
and federal statutes may provide reduced li- 
ability for persons who act without compensa- 
tion. UPMIFA does not affect the application of 
those shield statutes. 


Subsection (a). Donor Intent and Chari- 

table Purposes. Subsection (a) states 
the overarching duty to comply with donor 
intent as expressed in the terms of the gift 
instrument. The emphasis in the Act on giving 
effect to donor intent does not mean that the 
donor can or should control the management of 
the institution. The other fundamental duty is 
the duty to consider the charitable purposes of 
the institution and of the institutional fund in 
making management and investment deci- 
sions. UPIA § 2(a) states a similar duty to 
consider the purposes of a trust in investing 
and managing assets of a trust. 


Subsection (b). Duty of Loyalty. Subsection 
(b) reminds those managing and investing in- 
stitutional funds that the duty of loyalty will 
apply to their actions, but Section 3 [§ 35-10- 
203 (now 35-10-103)] does not state the loyalty 
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standard that applies. The Drafting Committee 
was concerned, at least nominally, that differ- 
ent standards of loyalty may apply to directors 
of nonprofit corporations and to trustees of 
charitable trusts. The RMNCA provides that 
under the duty of loyalty a director of a non- 
profit corporation should act “in a manner the 
director reasonably believes to be in the best 
interests of the corporation.” RMNCA § 8.30. 
The trust law articulation of the loyalty stan- 
dard uses “sole interests” rather than “best 
interests.” As the Restatement of Trusts ex- 
plains, “[t]he trustee is under a duty to the 
beneficiary to administer the trust solely in the 
interest of the beneficiary.” Restatement (Sec- 
ond) of Trusts § 170 (1). Although the stan- 
dards for loyalty, like the standard of care, are 
merging, see Evelyn Brody, Charitable Gover- 
nance: What’s Trust Law Got to do With It? 
Chi.-Kent L. Rev. (2005); John H. Langbein, 
Questioning the Trust Law Duty of Loyalty: Sole 
Interest or Best Interest, 114 Yale L.J. 929 
(2005), the Drafting Committee concluded that 
formulating a duty of loyalty provision for UP- 
MIFA was unnecessary. Thus the duty of loy- 
alty under nonprofit corporation law will apply 
to charities organized as nonprofit corpora- 
tions, and the duty of loyalty under trust law 
will apply to charitable trusts. 


Subsection (b). Duty of Care. Subsection (b) 
also applies the duty of care to performance of 
investment duties. The language derives from 
§ 8.30 of the RMNCA. This subsection states 
the duty to act in good faith, “with the care an 
ordinarily prudent person in a like position 
would exercise under similar circumstances.” 
Although the language in the RMNCA and in 
UPMIFA is similar to that of § 8.30 of the 
Model Business Corporation Act (3d ed. 2002), 
the standard as applied to persons making 
decisions for charities is informed by the fact 
that the institution is a charity and not a 
business corporation. Thus, in UPMIFA the 
references to “like position” and “similar cir- 
cumstances” mean that the charitable nature of 
the institution affects the decision making of a 
prudent person acting under the standard set 
forth in subsection (b). The duty of care involves 
considering the factors set forth in subsection 


(e)(1). 


Subdivision (c)(1). Duty to Minimize 
Costs. Subsection (c)(1) tracks the lan- 
guage of UPIA § 7 and requires an institution 
to minimize costs. An institution may pru- 
dently incur costs by hiring an investment 
advisor, but the costs incurred should be appro- 
priate under the circumstances. See UPIA § 7 
cmt; Restatement (Third) of Trusts: Prudent 
Investor Rule § 227, cmt. M, at 58 (1992); 
Restatement (Second) of Trusts § 188 (1959). 
The duty is consistent with the duty to act 
prudently under § 8.30 of the RMNCA. 
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Subdivision (c)(2). Duty to Investigate. 
This subsection incorporates the traditional 
fiduciary duty to investigate, using language 
from UPIA§ 2(d). The subsection requires per- 
sons who make investment and management 
decisions to investigate the accuracy of the 
information used in making decisions. 


Subsection (d). Pooling Funds. An institu- 
tion holding more than one institutional fund 
may find that pooling its funds for investment 
and management purposes will be economically 
beneficial. The Act permits pooling for these 
purposes. The prohibition against commingling 
no longer prevents pooling funds for invest- 
ment and management purposes. See UPIA 
§ 3, cmt. (duty to diversify aided by pooling); 
UPIA § 7, cmt. (pooling to minimize costs); 
Restatement (Third) of Trusts: Duty to Segre- 
gate and Identify Trust Property § 84 (T.D. No. 
4 2005). Funds will be considered individually 
for other purposes of the Act, including for the 
spending rule for endowment funds of Section 4 
[§ 35-10-204 (now 35-10-104)] and the modifi- 
cation rules of Section 6 [§ 35-10-206 (now 
35-10-106)]. 


Subdivision (e)(1). Prudent Decision Mak- 
ing. Subsection (e)(1) takes much of its 
language from UPIA § 2(c). In making deci- 
sions about whether to acquire or retain an 
asset, the institution should consider the insti- 
tution’s mission, its current programs, and the 
desire to cultivate additional donations from a 
donor, in addition to factors related more di- 
rectly to the asset’s potential as an investment. 
Subsection (e)(1)(C) reflects the fact that 
some organizations will invest in taxable in- 
vestments that may generate unrelated busi- 
ness taxable income for income tax purposes. 
Assets held primarily for program-related 
purposes are not subject to UPMIFA. The man- 
agement of those assets will continue to be 
governed by other laws applicable to the insti- 
tution. Other assets may not be held primarily 
for program-related purposes but may have 
both investment purposes and program-related 
purposes. Subsections (a) and (e)(1)(H) indicate 
that a prudent decision maker can take into 
consideration the relationship between an in- 
vestment and the purposes of the institution 
and of the institutional fund in making an 
investment that may have a program-related 
purpose but not be primarily program-related. 
The degree to which an institution uses an 
asset to accomplish a charitable purpose will 
affect the weight given that factor in a decision 
to acquire or retain the asset. 


Subdivision (e)(2). Portfolio Approach. 

This subsection reflects the use of portfolio 
theory in modern investment practice. The lan- 
guage comes from UPIA § 2(b), which follows 
the articulation of the prudent investor stan- 
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dard in Restatement (Third) of Trusts: Prudent 
Investor Rule § 227(a) (1992). 


Subdivision (e)(3). Broad Investment Au- 

thority. Consistent with the portfolio 
theory of investment, this subsection permits a 
broad range of investments. The language de- 
rives from UPIA § 2(e). 

Section 4 of UMIFA indicated that an insti- 
tution could invest “without restriction to in- 
vestments a fiduciary may make.” The commit- 
tee removed this language from subsection 
(e)(3) as unnecessary, because states no longer 
have legal lists restricting fiduciary investing 
to the specific types of investments identified in 
statutory lists. 

Subsection (e)(3) also provides that other law 
may limit the authority under this subsection. 
In addition, all of subsection (e) is subject to 
contrary provisions in a gift instrument, and a 
gift instrument may restrict the ability to in- 
vest in particular assets. For example, the gift 
instrument for a particular institutional fund 
might preclude the institution from investing 
the assets of the fund in companies that pro- 
duce tobacco products. 

In her book, Governing Nonprofit Organiza- 
tions: Federal and State Law and Regulation 
434 (Harv. Univ. Press 2004), Marion R. Fre- 
mont-Smith reports that some large charities 
pledge their endowment funds as security for 
loans. Subsection (e)(3) permits this sort of debt 
financing, subject to the guidelines of subsec- 
tion (e)(1). 


Subdivision (e)(4). Duty to Diversify. This 
subsection assumes that prudence requires di- 
versification but permits an institution to de- 
termine that nondiversification is appropriate 
under exceptional circumstances. A decision 
not to diversify must be based on the needs of 
the charity and not solely for the benefit of a 
donor. A decision to retain property in the hope 
of obtaining additional contributions from the 
same donor may be considered made for the 
benefit of the charity, but the appropriateness 
of that decision will depend on the circum- 
stances. This subsection derives its language 
from UPIA § 3. See UPIA § 3 cmt. (discussing 
the rationale for diversification); Restatement 
(Third) of Trusts: Prudent Investor Rule § 227 
O92), | 


Subdivision (2)(5). Disposing of Unsuit- 
able Assets. This subsection imposes a 


_ duty on an institution to review the suitability 


of retaining property contributed to the institu- 
tion within a reasonable period of time after the 
institution receives the property. Subsection 
(e)(5) requires the institution to make a deci- 
sion but does not require a particular outcome. 
The institution may consider a variety of fac- 
tors in making its decision, and a decision to 
retain the property either for a period of time or 
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indefinitely may be a prudent decision. 

Section 4(2) of UMIFA specifically authorized 
an institution to retain property contributed by 
a donor. The comment explained that an insti- 
tution might retain property in the hope of 
obtaining additional contributions from the do- 
nor. Under UPMIFA the potential for develop- 
ing additional contributions by retaining prop- 
erty contributed to the institution would be 
among the “other circumstances” that the insti- 
tution might consider in deciding whether to 
retain or dispose of the property. The institu- 
tion must weigh the potential for obtaining 
additional contributions with all other factors 
that affect the suitability of retaining the prop- 
erty in the investment portfolio. 

The language of subsection (e)(5) comes from 
UPIA § 4, which restates Restatement (Third) 
of Trusts: Prudent Investor Rule § 229 (1992), 
which adopted language from Restatement 
(Second) of Trusts § 231 (1959). See UPIA§ 4 
cmt. 


Subdivision (e)(6). Special Skills or Exper- 

tise. Subsection (e)(6) states the rule 
provided in UPIA § 2(f) requiring a trustee to 
use the trustee’s own skills and expertise in 
carrying out the trustee’s fiduciary duties. The 
comment to RMNCA § 8.30 describes the exis- 
tence of a similar rule under the law of non- 
profit corporations. Section 8.30(a)(2) provides 
that in discharging duties a director must act 
“with the care an ordinarily prudent person ina 
like position would exercise under similar cir- 
cumstances...” The comment explains that- 
*[tlhe concept of ‘under similar circumstances’ 
relates not only to the circumstances of the 
corporation but to the special background, 
qualifications, and management experience of 
the individual director and the role the director 
plays in the corporation.” After describing di- 
rectors chosen for their ability to raise money, 
the comment notes that “[nJo special skill or 
expertise should be expected from such direc- 
tors unless their background or knowledge evi- 
dences some special ability.” 

The intent of subsection (e)(6) is that a per- 
son managing or investing institutional funds 
must use the person’s own judgment and expe- 
rience, including any particular skills or exper- 
tise, in carrying out the management or invest- 
ment duties. For example, if a charity names a 
person as a director in part because the person 
is a lawyer, the lawyer’s background may allow 
the lawyer to recognize legal issues in connec- 
tion with funds held by the charity. The lawyer 
should identify the issues for the board, but the 
lawyer is not expected to provide legal advice. A 
lawyer is not expected to be able to recognize 
every legal issue, particularly issues outside 
the lawyer’s area of expertise, simply because 
the board member is lawyer. See ALI Principles 
of the Law of Nonprofit Organizations, Prelimi- 
nary Draft No. 3 (May 12, 2005) § 315 (Duty of 
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Care), cmt. c. UPMIFA § [§ 35-10-203(e)(3) (now  35-10- 

UMIFA contained two provisions that autho- 103(e)(3))] authorizes these investments. The 
rized investments in pooled or common invest- decision not to include the two provisions in 
ment funds. UMIFA §§ 4(3), 4(4). The Drafting UPMIFA implies no disapproval of such invest- 
Committee concluded that Section 3(e)(3) of ments. 


35-10-104. Appropriation for expenditure or accumulation of endow- 
ment fund — Rules of construction. 


(a) Subject to the intent of a donor expressed in the gift instrument and to 
subsection (d), an institution may appropriate for expenditure or accumulate 
so much of an endowment fund as the institution determines is prudent for the 
uses, benefits, purposes, and duration for which the endowment fund is 
established. Unless stated otherwise in the gift instrument, the assets in an 
endowment fund are donor-restricted assets until appropriated for expendi- 
ture by the institution. In making a determination to appropriate or accumu- 
late, the institution shall act in good faith, with the care that an ordinarily 
prudent person in a like position would exercise under similar circumstances, 
and shall consider, if relevant, the following factors: 

(1) The duration and preservation of the endowment fund; 

(2) The purposes of the institution and the endowment fund; 

(3) General economic conditions; 

(4) The possible effect of inflation or deflation; 

(5) The expected total return from income and the appreciation of 
investments; 

(6) Other resources of the institution; and 

(7) The investment policy of the institution. 

(b) To limit the authority to appropriate for expenditure or accumulate 
under subsection (a), a gift instrument must specifically state the limitation. 

(c) Terms in a gift instrument designating a gift as an endowment, or a 
direction or authorization in the gift instrument to use only “income”, “inter- 
est”, “dividends”, or “rents, issues, or profits”, or “to preserve the principal 
intact”, or words of similar import: 

(1) Create an endowment fund of permanent duration unless other 
language in the gift instrument limits the duration or purpose of the fund; 
and 

(2) Do not otherwise limit the authority to appropriate for expenditure or 
accumulate under subsection (a). 

(d)(1) The appropriation for expenditure in any year of an amount greater 

than seven percent (7%) of the fair market value of an endowment fund, 

calculated on the basis of market values determined at least quarterly and 
averaged over a period of not less than three (3) years immediately preceding 

the year in which the appropriation for expenditure was made, creates a 

rebuttable presumption of imprudence. 

(2) For an endowment fund in existence for fewer than three (3) years, the 
fair market value of the endowment fund must be calculated for the period 
the endowment fund has been in existence. 

(3) This subsection (d) does not: 

(A) Apply to an appropriation for expenditure permitted under law 
other than this chapter or by the gift instrument; or 
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(B) Create a presumption of prudence for an appropriation for expen- 
diture of an amount less than or equal to seven percent (7%) of the fair 
market value of the endowment fund. 


History. 
Acts 2007, ch. 186, § 4; T.C.A. § 35-10-204. 


Code Commission Notes. This section was 


renumbered from § 35-10-204 to § 35-10-104 by 
authority of the Code Commission in 2021. 


COMMENTS TO OFFICIAL TEXT 


Purpose and Scope of Revisions. This sec- 
tion revises the provision in UMIFA that per- 
mitted the expenditure of appreciation of an 
endowment fund to the extent the fund had 
appreciated in value above the fund’s historic 
dollar value. UMIFA defined historic dollar 
value to mean all contributions to the fund, 
valued at the time of contribution. Instead of 
using historic dollar value as a limitation, UP- 
MIFA applies a more carefully articulated pru- 
dence standard to the process of making deci- 
sions about expenditures from an endowment 
fund. The expenditure rule of Section 4 [§ 35- 
10-204 (now 35-10-104)] applies only to the 
extent that a donor and an institution have not 
reached some other agreement about spending 
from an endowment. If a gift instrument sets 
forth specific requirements for spending, then 
the charity must comply with those require- 
ments. However, if the gift instrument uses 
more general language, for example directing 


_ the charity to “hold the fund as an endowment” 
_ or “retain principal and spend income,” then 


Section 4 [§ 35-10-204 (now 35-10-104)] pro- 
vides a rule of construction to guide the charity. 

Prior to the promulgation of UMIFA, “in- 
come” for trust accounting purposes meant in- 
terest and dividends but not capital gains, 
whether or not realized. Many institutions as- 
sumed that trust accounting principles applied 
to charities organized as nonprofit corpora- 
tions, and the rules limited the institutions’ 
ability to invest their endowment funds effec- 
tively. UMIFA addressed this problem by con- 
struing “income” in gift instruments to include 
a prudent amount of capital gains, both real- 
ized and unrealized. Under UMIFA an institu- 
tion could spend appreciation in addition to 
spending income determined under trust ac- 
counting rules. This rule of construction likely 
carried out the intent of the donor better than a 
rule limiting spending to trust accounting in- 
come, while permitting the charity to invest in 
a manner that could generate better returns for 
the fund. 

UPMIFA also applies a rule of construction to 
terms like “income” or “endowment.” The as- 
sumption in the Act is that a donor who uses 
one of these terms intends to create a fund that 
will generate sufficient gains to be able to make 


ongoing distributions from the fund while at 
_ the same time preserving the purchasing power 


of the fund. Because historic dollar value under 
UMIFA was a number fixed in time, the use of 
that approach may not have adequately cap- 
tured the intent of a donor who wanted the 
endowment fund to continue to maintain its 
value in current dollars. UPMIFA takes a dif- 
ferent approach, directing the institution to 
determine spending based on the total assets of 
the endowment fund rather than determining 
spending by adding a prudent amount of appre- 
ciation to trust accounting income. 

UPMIFA requires the persons making spend- 
ing decisions for an endowment fund to focus on 
the purposes of the endowment fund as opposed 
to the purposes of the institution more gener- 
ally, as was the case under UMIFA. When the 
institution considers the purposes and duration 
of the fund, the institution will give priority to 
the donor’s general intent that the fund be 
maintained permanently. Although the Act 
does not require that a specific amount be set 
aside as “principal,” the Act assumes that the 
charity will act to preserve “principal” (i.e., to 
maintain the purchasing power of the amounts 
contributed to the fund) while spending “in- 
come” (i.e. making a distribution each year that 
represents a reasonable spending rate, given 
investment performance and general economic 
conditions). Thus, an institution should moni- 
tor principal in an accounting sense, identify- 
ing the original value of the fund (the historic 
dollar value) and the increases in value neces- 
sary to maintain the purchasing power of the 
fund. 


Subsection (a). Expenditure of Endow- 
ment Funds. Subsection (a) uses the 
RMNCA articulation of the standard of care for 
decision making under Section 4 [§ 35-10-204 
(now 35-10-104)]. The change in language does 
not reflect a substantive change. The comment 
to Section 3 [§ 35-10-203 (now 35-10-103)] 
more fully describes that standard of care. 
Section 4 [§ 35-10-204 (now 35-10-104)] per- 
mits expenditures from an endowment fund to 
the extent the institution determines that the 
expenditures are prudent after considering the 
factors listed in subsection (a). These factors 
emphasize the importance of the intent of the 
donor, as expressed in a gift instrument. Sec- 
tion 4 [§ 35-10-204 (now 35-10-104)] looks to 
written documents as evidence of donor’s intent 
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and does not require an institution to rely on 
oral expressions of intent. By requiring written 
evidence of intent, the Act protects reliance by 
the donor and the institution on the written 
terms of a donative agreement. Informal con- 
versations may be misremembered and may be 
subject to multiple interpretations. Of course, 
oral expressions of intent may guide an insti- 
tution in further carrying out a donor’s wishes 
and in understanding a donor’s intent. 

The factors in subsection (a) require atten- 
tion to the purposes of the institution and the 
endowment fund, economic conditions, and 
present and reasonably anticipated resources 
of the institution. As under UMIFA, determina- 
tions under Section 4 [§ 35-10-204 (now 35-10- 
104)] do not depend on the characterization of 
assets as income or principal and are not lim- 
ited to the amount of income and unrealized 
appreciation. The authority in Section 4 [§ 35- 
10-204 (now 35-10-104)] is permissive, how- 
ever, and an institution organized as a trust 
may continue to make spending decisions un- 
der trust accounting principles so long as doing 
so is prudent. 

Institutions have operated effectively under 
UMIEA and have operated more conservatively 
than the historic dollar value rule would have 
permitted. Institutions have little incentive to 
maximize allowable spending. Good practice 
has been to provide for modest expenditures 
while maintaining the purchasing power of a 
fund. Institutions have followed this practice 
even though UMIFA (1) does not require an 
institution to maintain a fund’s purchasing 
power and (2) does allow an institution to spend 
any amounts in a fund above historic dollar 
value, subject to the prudence standard. The 
Drafting Committee concluded that eliminat- 
ing historic dollar value and providing institu- 
tions with more discretion would not lead to 
depletion of endowment funds. Instead, UP- 
MIFA should encourage institutions to estab- 
lish a spending policy that will be responsive to 
short-term fluctuations in the value of the fund. 
Section 4 [§ 35-10-204 (now 35-10-104)] allows 
an institution to maintain appropriate levels of 
expenditures in times of economic downturn or 
economic strength. In some years, accumula- 
tion rather than spending will be prudent, and 
in other years an institution may appropriately 
make expenditures even if a fund has not 
generated investment return that year. 

Several levels of safeguard exist to prevent 
an institution from depleting an endowment 
fund or diverting assets from the purposes for 
which the fund was created. In comparison 
with UMIFA, UPMIFA provides greater direc- 
tion to the institution with respect to making a 
prudent determination about spending from an 
endowment. UMIFA told the decision maker to 
consider “long and short term needs of the 
institution in carrying out its educational, reli- 
gious, charitable, or other eleemosynary pur- 
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poses, its present and anticipated financial re- 
quirements, expected total return on its 
investments, price level trends, and general 
economic conditions.” UPMIFA clarifies that in 
making spending decisions the institution 
should attempt to ensure that the value of the 
fund endures while still providing that some 
amounts be spent for the purposes of the en- 
dowment fund. In UPMIFA prudent decision 
making emphasizes the endowment aspect of 
the fund, rather than the overall purposes or 
needs of the institution. 

In addition to the guidance provided by Sec- 
tion 4 [§ 35-10-204 (now 35-10-104], other safe- 
guards exist. Donors can restrict gifts and can 
provide specific instructions to donee institu- 
tions regarding appropriate uses for assets con- 
tributed. Within institutions, fiduciary duties 
govern the persons making decisions on expen- 
ditures. Those persons must operate both with 
the best interests of the institution in mind and 
in keeping with the intent of donors. If an 
institution diverts an institutional fund from 
the charitable purposes of the institution, the 
state attorney general can enforce the chari- 
table interests of the public. By relying on these 
safeguards while providing institutions with 
adequate discretion to make appropriate ex- 
penditures, the Act creates a standard that 
takes into consideration the diversity of the 
charitable sector. The committee expects that 
accumulated experience with such spending 
formulas will continue to inform institutional 
practice under the Act. 


Distinguishing Legal and Accounting 
Standards. Deleting historic dollar 
value does not transform any portion of an 
endowment fund into unrestricted assets from 
a legal standpoint. An endowment fund is re- 
stricted because of the donor’s intent that the 
fund be restricted by the prudent spending 
rule, that the fund not be spent in the current 
year, and that the fund continue to maintain its 
value for a long time. Regardless of the treat- 
ment of endowment fund from an accounting 
standpoint, legally an endowment fund should 
not be considered unrestricted. Subsection (a) 
states that endowment funds will be legally 
restricted until the institution appropriates 
funds for expenditure. The UMIFA statutes in 
Utah and Maine contain similar language. 13 
Me. Rev. Stat. Ann. tit. 138 § 4106 (West 2005); 
Utah Code Ann. 1953 § 13-29-3 (2005). See, 
also, advisory published by Mass. Attorney 
General, “The Attorney General’s Position on 
FASB Statement of Financial Accounting Stan- 
dards No. 117, { 22 and Related G.L.C. 180A 
Issues” (January 2004) http://www.ago.state.m- 
a.us/filelibrary/fasb.pdf (last visited May 22, 
2006) (concerning the treatment of endow- 
ments as legally restricted assets). 
The term “endowment fund” includes funds 
that may last in perpetuity but also funds that 
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are created to last for a fixed term of years or 
until the institution achieves a specified objec- 
tive. Section 4 [§ 35-10-204 (now 35-10-104)] 
requires the institution to consider the in- 
tended duration of the fund in making determi- 
nations about spending. For example, if a donor 
directs that a fund be spent over 20 years, 
Section 4 [§ 35-10-204 (now 35-10-104)] will 
guide the institution in making distribution 
decisions. The institution would amortize the 
fund over 20 years rather than try to maintain 
the fund in perpetuity. For an endowment fund 
of limited duration, spending at a rate higher 
than rates typically used for endowment spend- 
ing will be both necessary and prudent. 


Subsection (c). Rule of Construction. Do- 
nor’s intent must be respected in the process of 
making decisions to expend endowment funds. 
Section 4 [§ 35-10-204 (now 35-10-104] does 
not allow an institution to convert an endow- 
ment fund into a non-endowment fund nor does 
the section allow the institution to ignore a 
donor’s intent that a fund be maintained as an 
endowment. Rather, subsection (c) provides 
rules of construction to assist institutions in 
interpreting donor’s intent. Subsection (c) as- 
sumes that if a donor wants an institution to 
spend “only the income” from a fund, the donor 
intends that the fund both support current 
expenditures and be preserved permanently. 
The donor is unlikely to be concerned about 
designation of particular returns as “income” or 
“principal” under accounting principles. Rather 
the donor is more likely to assume that the 
institution will use modern total-return invest- 
ing techniques to generate enough funds to 
distribute while maintaining the long-term vi- 
ability of the fund. Subsection (c) is an intent 
effectuating provision that provides default 
rules to construe donor’s intent. 

As subsection (b) explains, a donor who 
wants to specify particular spending guidelines 
can do so. For example, a donor might require 
that a charity spend between three and five 
percent of an endowed gift each year, regard- 
less of investment performance or other factors. 
Because the charity agrees to the restriction in 
accepting the gift, the restriction will govern 
spending decisions by the charity. Another do- 
nor might want to limit expenditures to trust 
accounting income and not want the institution 
to be able to expend appreciation. An instruc- 
tion to “pay only the income” will not be specific 
enough, but an instruction to “pay only interest 
and dividend income earned by the fund and 
not to make other distributions of the kind 
authorized by Section 4 [§ 35-10-204 (now 35- 
10-104)] of UPMIFA” should be sufficient. If a 
donor indicates that the rules on investing or 
expenditures under Section 4 [§ 35-10-204 
(now 35-10-104)] do not apply to a particular 


_ fund, then as a practical matter the institution 
_ will probably invest the fund separately. Thus, 
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a decision by a donor to require fund specific 
expenditure rules will likely also have conse- 
quences in the way the institution invests the 
fund. 


Retroactive Application of the Rule of 

Construction. A constructional rule re- 
solves an ambiguity, in this case, because do- 
nors use words like endowment or income with- 
out specific directions regarding the intended 
meaning. Changing a statutory constructional 
rule does not change the underlying intent, and 
instead changes the way an ambiguity is re- 
solved, in an attempt to increase the likelihood 
of giving effect to the intent of most donors. 

If a donor has stated in a gift instrument 
specific directions as to spending, then the 
institution must respect those wishes, but 
many donors do not give precise instructions 
about how to spend endowment funds. In Sec- 
tion 4 [§ 35-10-204 (now 35-10-104)] UPMIFA 
provides guidance for giving effect to a donor’s 
intent when the donor has not been specific. 
Like Section 3 of UMIFA, Section 4 [§ 35-10- 
204 (now 35-10-104)] of UPMIFA is a rule of 
construction, so it does not violate either donor 
intent or the Constitution. 

The issue of whether to apply a rule of 
construction retroactively was considered in 
connection with UMIFA. When the New Hamp- 
shire legislature considered UMIFA, the Senate 
asked the New Hampshire Supreme Court for 
an opinion regarding whether UMIFA, if ad- 
opted, would violate a provision of the state 
constitution prohibiting retrospective laws, and 
also whether the statute would encroach on the 
functions of the judicial branch. The opinion 
answered no to both questions. Opinion of the 
Justices, Request of the Senate No. 6667, 113 
N.H. 287, 306 A.2d 55 (1973). 

More recently the Colorado Supreme Court 
considered the retroactive application of an- 
other constructional statute, one that deems 
the designation of a spouse as the beneficiary of 
a life insurance policy to be revoked in a case in 
which the marriage was dissolved after the 
naming of the spouse as beneficiary. In re 
Estate of DeWitt, 54 P. 3d 849 (Colo. 2002). In 
holding that retroactive application of the stat- 
ute did not violate the Contracts Clause, the 
court cited approvingly from a statement pre- 
pared by the Joint Editorial Board for Uniform 
Trusts and Estates Acts (JEB). JEB Statement 
Regarding the Constitutionality of Changes in 
Default Rules as Applied to PreExisting Docu- 
ments, 17 Am. Coll. Tr. & Est. Couns. Notes 184 
app. II (1991). 

The JEB Statement explains that the pur- 
pose of the anti-retroactivity norm is to protect 
a transferor who relies on existing rules of law. 
By definition, however, rules of construction 
apply only in situations in which a transferor 
did not spell out his or her intent and hence did 
not rely on the then-current rule of construc- 
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tion. See also In re Gardner’s Trust, 266 Minn. 
127, 132, 123 N.W. 2d 69, 73 (1963). (“II]t,is 
doubtful whether the testatrix had any clear 
intention in mind at the time the will was 
executed. It is equally plausible that if she had 
thought about it at all she would have desired 
to have the dividends go where the law re- 
quired them to go at the time they were re- 
ceived by the trustee.”) (Uniform Principal and 
Income Act). 

Non-retroactivity would produce _ serious 
practical problems: If the Act were not retroac- 
tive, a charity would need to keep two sets of 
books for each endowment fund created before 
the enactment of UPMIFA, if new funds were 
added after the enactment. The burden that 
such a rule would impose is out of proportion to 
the benefit sought. 


Subsection (d). Rebuttable Presumption 

of Imprudence. The Drafting Commit- 
tee debated at length whether to include a 
presumption of imprudence for spending above 
a fixed percentage of the value of the fund. The 
Drafting Committee decided to include a pre- 
sumption in the Act in brackets, as an option for 
states to consider, and to include in these Com- 
ments a discussion of the advantages and dis- 
advantages of including a presumption in the 
Act. 

Some who commented on the Act viewed the 
presumption as linked to the retroactive appli- 
cation of the rule of construction of subsection 
(c). A donor who contributed to an endowment 
fund under UMIFA may have assumed that the 
historic dollar value of the gift would be subject 
to a no-spending rule under the statute. Be- 
cause UPMIFA removes the concept of historic 
dollar value, the bracketed presumption of im- 
prudence would assure the donor that spending 
from an endowment fund will be so limited. 

Those in favor of the presumption of impru- 
dence argued that the presumption would curb 
the temptation that a charity might have to 
spend endowment assets too rapidly. Although 
the presumption would be rebuttable, and 
spending above the identified percentage 
might, in some years and for some charities, be 
prudent, institutions would likely be reluctant 
to authorize spending above seven percent. In 
addition, the presumption would give the attor- 
ney general a benchmark of sorts. 

A variety of considerations cut against in- 
cluding a presumption of imprudence in the 
statute. A fixed percentage in the statute might 
be perceived as a safe harbor that could lead 
institutions to spend more than is prudent. 
Although the provision should not be read to 
imply that spending below seven percent will 
be considered prudent, some charities might 
interpret the statute in that way. Decision 
makers might be pressured to spend up to the 
percentage, and in doing so spend more than is 
prudent, without adequate review of the pru- 
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dence factors as required under the Act. 

Perhaps the biggest problem with including a 
presumption in the statute is the difficulty of 
picking a number that will be appropriate in 
view of the range of institutions and charitable 
purposes and the fact that economic conditions 
will change over time. Under recent economic 
conditions, a spending rate of seven percent is 
too high for most funds, but in a period of high 
inflation, seven percent might be too low. In 
making a prudent decision regarding how 
much to spend from an endowment fund, each 
institution must consider a variety of factors, 
including the particular purposes of the fund, 
the wishes of the donors, changing economic 
factors, and whether the fund will receive fu- 
ture donations. 

Whether or not a statute includes the pre- 
sumption, institutions must remember that 
prudence controls decision making. Each insti- 
tution must make decisions on expenditures 
based on the circumstances of the particular 
charity. 


Application of Presumption. For a state 
wishing to adopt a presumption of imprudence, 
subsection (d) provides language. Under sub- 
section (d), a rebuttable presumption of impru- 
dence will arise if expenditures in one year 
exceed seven percent of the assets of an endow- 
ment fund. The subsection applies a rolling 
average of three or more years in determining 
the value of the fund for purposes of calculating 
the seven-percent amount. An institution can 
rebut the presumption of imprudence if circum- 
stances in a particular year make expenditures 
above that amount prudent. The concept and 
the language for the presumption of impru- 
dence comes from Mass. Gen. L. ch. 180A, § 2 
(2004). Massachusetts enacted this rule in 1975 
as part of its UMIFA statute. New Mexico 
adopted the same presumption in 1978. 
N.M.S.A. § 46-9-2 (C) (2004). New Hampshire 
has a similar provision. N.H. Rev. Stat. 
§ 292-B:6. 

The period that a charity uses to calculate 
the presumption (three or more years) and the 
frequency of valuation (at least quarterly) will 
be binding in any determination of whether the 
presumption applies. For example, if a charity 
values an endowment fund on a quarterly basis 
and averages the quarterly values over three 
years to determine the fair market value of the 
fund for purposes calculating seven percent of 
the fund, the charity’s choices of three years as 
a smoothing period and quarterly as a valua- 
tion period cannot be challenged. If the charity 
makes an appropriation that is less than seven 
percent of this value, then the presumption of 
imprudence does not arise even if the appro- 
priation would exceed seven percent of the 
value of the fund calculated based on monthly 
valuations averaged over five years. 

If sufficient evidence establishes, by the pre- 
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ponderance of the evidence, the facts necessary 
to raise the presumption of imprudence, then 
the institution will have to carry the burden of 
production of (i.e., the burden of going forward 
with) other evidence that would tend to demon- 
strate that its decision was prudent. The exis- 
tence of the presumption does not shift the 
burden of persuasion to the charity. 

Expenditures from an endowment fund may 
include distributions for charitable purposes 
and amounts used for the management and 
administration of the fund, including annual 
charges for fundraising. The value of a fund, as 
calculated for purposes of determining the 
seven percent amount, will reflect increases 
due to contributions and investment gains and 
decreases due to distributions and investment 
losses. The seven percent figure includes 
charges for fundraising and administrative ex- 
penses other than investment management ex- 
penses. All costs or fees associated with an 
endowment fund are factors that prudent deci- 
sion makers consider. High costs or fees of 
investment management could be considered 
imprudent regardless of whether spending ex- 
ceeds seven percent of the fund’s value. 

The presumption of imprudence does not 
create an automatic safe harbor. Expenditures 
at six percent might well be imprudently high. 
See James P. Garland, The Fecundity of Endow- 
ments and Long-Duration Trusts, The Journal 
of Portfolio Management (2005). Evidence re- 
viewed by the Drafting Committee suggests 
that at present few funds can sustain spending 
at a rate above five percent. See Roger G. 
Ibbotson & Rex A. Sinquefield, Stocks, Bonds, 
Bills, and Inflation: Historical Returns (1926- 
1987) (Research Foundation of the Institute of 
Chartered Financial Analysts, 1989). Indeed, 
under current conditions five percent can be too 
high. See Joel C. Dobris, Why Five? The 
Strange, Magnetic, and Mesmerizing Affect of 
the Five Percent Unitrust and Spending Rate on 
Settlors, Their Advisers, and Retirees, 40 Real 
Prop. Prob. & Tr. J. 39 (2005). Further, spend- 
ing at a lower rate, particularly in the early 
years of an endowment, may result in greater 
distributions over time. See DeMarche Associ- 
ates, Inc, Spending Policies and Investment 
Planning for Foundations: A Structure for De- 
termining a Foundation’s Asset Mix (Council on 
Foundations: 3d ed. 1999). A presumption of 
imprudence can serve as a reminder that 
spending at too high a rate will jeopardize the 
long-term nature of an endowment fund. If an 
endowment fund is intended to continue per- 
manently, the institution should take special 
care to limit annual spending to a level that 
protects the purchasing power of the fund. 

Subsection (d) provides that the terms of the 
gift instrument can provide additional spend- 
ing authority. For example, if a gift instrument 
directs that an institution expend a fund over a 
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ten-year period, exhausting the fund after ten 
years, spending at a rate higher than seven 
percent will be necessary. 

Subsection (d) does not require an institution 
to spend a minimum amount each year. The 
prudence standard and the needs of the insti- 
tution will supply sufficient guidance regarding 
whether to accumulate rather than to spend in 
a particular year. 

Spending above seven percent in any one 
year will not necessarily be imprudent. For 
some endowment funds fluctuating spending 
rates may be appropriate. Although the Act 
does not apply the percentage for the presump- 
tion on a rolling basis (e.g., 21 percent over 
three years), some endowment funds may pru- 
dently spend little or nothing in some years and 
more than seven percent in other years. For 
example, a charity planning a construction 
project might decide to spend nothing from an 
endowment for three years and then in the 
fourth year might spend 20 percent of the value 
of the fund for construction costs. The decision 
to accumulate in years one through three and 
then to spend 20 percent in the fourth year 
might be prudent for the charity, depending on 
the other factors. The charity should maintain 
adequate records during the accumulation pe- 
riod and should document the decision-making 
process in the fourth year to be able to meet the 
burden of production associated with the pre- 
sumption. Another charity might prudently 
spend 20 percent in year one and nothing for 
the following three years. That charity would 
also need to document the decision-making 
process through which the decision to spend 
occurred and maintain records explaining why 
the decision was prudent under the 
circumstances. 

A charity might establish a “capital replace- 
ment fund” designed to provide funds to the 
institution for repair or replacement of major 
items of equipment. Disbursements from such 
a fund will likely fluctuate, with limited expen- 
ditures in some years and big expenditures in 
others. The fund would not exhibit a uniform 
spending rate. Indeed, an advantage of a capi- 
tal replacement fund is the ability to absorb a 
significant capital expenditure in a single year 
without a negative impact on the operating 
budget of the institution. Disbursements might 
average five percent per year but would vary, 
with spending in some years more and in some 
years less. Even if this fund is an endowment 
fund subject to Section 4 [§ 35-10-204], spend- 
ing above seven percent in a particular year 
could well be prudent. Subsection (d) does not 
preclude spending above seven percent. 

A charity creating a capital replacement fund 
or a building fund might chose to adopt spend- 
ing rules for the fund that would not be subject 
to UPMIFA. Specific donor intent can super- 
sede the rules of UPMIFA. If the charity creates 
a gift instrument that establishes appropriate 
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rules on spending for the fund, and if donors 
agree to those restrictions, then the UPMIFA 
rules on spending, including the bracketed pre- 
sumption, will not apply. 


Institutions with Limited Investment and 
Spending Experience. Several attor- 
neys general and other charity officials raised 
concerns about whether small institutions 
would be able to adjust to a spending rule based 
solely on prudence, without the bright-line 
guidance of historic dollar value. Some charity 
regulators who spoke with the Drafting Com- 
mittee noted that large institutions have so- 
phisticated investment strategies, access to 
good investment advisors, and experience with 
spending rules that maintain purchasing 
power for endowment funds. For these institu- 
tions, the rules of UPMIFA should work well. 
For smaller institutions, however, the state 
regulators thought that additional guidance 
could be helpful. After discussing strategies to 
address this concern, the Drafting Committee 
decided to include in these comments an addi- 
tional optional provision that a state could 
choose to include in its UPMIFA statute. 

The optional provision focuses on institutions 
with endowment funds valued, in the aggre- 
gate, at less than $2,000,000. The number is in 
brackets to indicate that it could be set higher 
or lower. The number was chosen to address the 
concern of the state regulators that some small 
charities might be more likely to spend impru- 
dently than large charities. The Drafting Com- 
mittee selected $2,000,000 as the value that 
might include most unsophisticated institu- 
tions but would not be overinclusive. 

The optional provision creates a notification 
requirement for an institution with a small 
endowment that plans to spend below historic 
dollar value. If an institution subject to the 
provision decides to appropriate an amount 
that would cause the value of its endowment 
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funds to drop below the aggregate historic dol- 
lar value for all of its endowment funds, then 
the institution will have to notify the attorney 
general before proceeding with the expendi- 
ture. The provision does not require that the 
institution obtain the approval of the attorney 
general before making the distribution. Rather, 
the notification requirement gives the attorney 
general the opportunity to take a closer look at 
the institution and its spending decision, to 
educate the institution on prudent decision 
making for endowment funds, and to intervene 
if the attorney general determines that the 
spending would be imprudent for the institu- 
tion. Although the Drafting Committee thinks 
that the prudence standard in UPMIFA pro- 
vides adequate guidance to all institutions 
within the scope of the Act, if a state chooses to 
adopt a notification provision for institutions 
with small endowments, the Drafting Commit- 
tee recommends the following language: 

(-) If an institution has endowment funds 
with an aggregate value of less than 
[$2,000,000], the institution shall notify the 
[Attorney General] at least [60 days] prior to an 
appropriation for expenditure of an amount 
that would cause the value of the institution’s 
endowment funds to fall below the aggregate 
historic dollar value of the institution’s endow- 
ment funds, unless the expenditure is permit- 
ted or required under law other than this [act] 
or in the gift instrument. For purposes of this 
subsection, “historic dollar value” means the 
aggregate value in dollars of (i) each endow- 
ment fund at the time it became an endowment 
fund, (ii) each subsequent donation to the fund 
at the time the donation is made, and (iii) each 
accumulation made pursuant to a direction in 
the applicable gift instrument at the time the 
accumulation is added to the fund. The institu- 
tion’s determination of historic dollar value 
made in good faith is conclusive. 


35-10-105. Delegation of management and investment functions. 


(a) Subject to any specific limitation set forth in a gift instrument or in law 
other than this chapter, an institution may delegate to an external agent the 
management and investment of an institutional fund to the extent that an 
institution could prudently delegate under the circumstances. An institution 
shall act in good faith, with the care that an ordinarily prudent person in a like 
position would exercise under similar circumstances, in: 


(1) Selecting an agent; 


(2) Establishing the scope and terms of the delegation, consistent with the 
purposes of the institution and the institutional fund; and 

(3) Periodically reviewing the agent’s actions in order to monitor the 
agent’s performance and compliance with the scope and terms of the 


delegation. 


(b) In performing a delegated function, an agent owes a duty to the 
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institution to exercise reasonable care to comply with the scope and terms of 
the delegation. 

(c) An institution that complies with subsection (a) is not liable for the 
decisions or actions of an agent to which the function was delegated. 

(d) By accepting delegation of a management or investment function from 
an institution that is subject to the laws of this state, an agent submits to the 
jurisdiction of the courts of this state in all proceedings arising from or related 
to the delegation or the performance of the delegated function. 

(e) An institution may delegate management and investment functions to 
its committees, officers, or employees as authorized by law of this state other 
_ than this chapter. 


i 


{ 





History. renumbered from § 35-10-205 to § 35-10-105 by 
Acts 2007, ch. 186, § 5; T.C.A. § 35-10-205. authority of the Code Commission in 2021. 


Code Commission Notes. This section was 
COMMENTS TO OFFICIAL TEXT 


The prudent investor standard in Section 4 decisions to delegate require the exercise of 
[§ 35-10-204 (now 35-10-104)] presupposes the reasonable care, skill, and caution in selecting, 
power to delegate. For some types of invest- instructing, and monitoring agents. Further, 
ment, prudence requires diversification, and decision makers cannot delegate the authority 
diversification may best be accomplished to make decisions concerning expenditures and 
through the use of pooled investment vehicles can only delegate management and investment 
that entail delegation. The Drafting Committee functions. Subsection (c) protects decision mak- 
decided to put Section 5 [§ 35-10-205 (now ers who comply with the requirement for 
35-10-105)] in brackets because many states proper delegation from liability for actions or 
already provide sufficient authority to delegate decisions of the agents. In making decisions 
authority through other statutes. If such au- concerning delegation, the institution must be 
_ thority exists, then an enacting state should mindful of Section 3(c)(1) [§ 35-10-203(c)(1) 
enact UPMIFA without Section 5 [§ 35-10-205 (now 35-10-103)(c)(1)] of UPMIFA, the provi- 
(now 35-10-105)]. Enacting delegation rules sion that directs the institution to incur only 
that duplicate existing rules could be confusing reasonable costs in managing and investing an 
and might create conflicts. For charitable institutional fund. 
trusts, UPIA provides the same delegation Section 5 [§ 35-10-205 (now 35-10-105)] does 
rules as those in Section 5 [§ 35-10-205 (now _ not address issues of internal delegation and 
35-10-105)]. For nonprofit corporations, non- potential liability for internal delegation, and 
profit corporation statutes often provide compa- _ subsection (c) does not affect laws that govern 
rable rules. A state enacting UPMIFA must be _ personal liability of directors or trustees for 
certain that its laws authorize delegation, ei- matters outside the scope of Section 5 [§ 35-10- 
ther through other statutes or by enacting 205 (now 35-10-105)]. Directors will look to 
Section 5 [§ 35-10-205 (now 35-10-105)]. nonprofit corporation laws for these rules, 

Section 5 [§ 35-10-205 (now 35-10-105)] in- while trustees will look to trust law. See, e.g., 
corporates the delegation rule found in UPIA RMNCA,§ 8.30(b) (permitting directors to rely 
§ 9, updating the delegation rules in UMIFA on information prepared by an officer or em- 
§ 5. Section 5 [§ 35-10-205 (now 35-10-105)] ployee of the institution if the director reason- 
permits the decision makers in an institution to ably believes the officer or employee to be 
delegate management and investment func- reliable and competent in the matters 
tions to external agents if the decision makers _ presented). 
exercise reasonable skill, care, and caution in The language of subsection (c) is similar to 
selecting the agent, defining the scope of the that of UPIA§ 9(c) and RMNCA§$ 8.30(d). The 
delegation and reviewing the performance of decision not to include the terms “beneficiaries” 
the agent. In some circumstances, the scope of or “members” in subsection (c) does not indicate 
the delegation may include redelegation. For a decision that this section does not create 
example, an institution may select an invest- immunity from claims brought by beneficiaries 
ment manager to assist with investment deci- or members. Instead, a decision maker who 
sions. The delegation may include the authority complies with section 5 will be protected from 
to redelegate to investment managers with any liability resulting from actions or decisions 
expertise in particular investment areas. All made by an external agent. 
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Subsection (d) creates personal jurisdiction 
over the agent. This subsection is not a choice of 
law rule. 

Subsection (e) notes that law other than this 
Act governs internal delegation. Section 5 of 
UMIFA included internal delegation as well as 
external delegation, due to a concern at that 
time that trust law concepts might govern 
internal delegation in nonprofit corporations. 
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poration statutes, that concern no longer exists. — 
The decision not to address internal delegation 
in UPMIFA does not suggest that a governing 
board of a nonprofit corporation cannot del- 
egate to committees, officers, or employees. 
Rather, a nonprofit corporation must look to 
other law, typically a nonprofit corporation 
statute, for the rules governing internal delega- 
tion. 


With the widespread adoption of nonprofit cor- 


35-10-106. Release or modification of restrictions on management, 
investment, or purpose. 


(a) If the donor consents in a record, an institution may release or modify, in 
whole or in part, a restriction contained in a gift instrument on the manage- 
ment, investment, or purpose of an institutional fund. A release or modification 
may not allow a fund to be used for a purpose other than a charitable purpose 
of the institution. 

(b) The court, upon application of an institution, may modify a restriction 
contained in a gift instrument regarding the management or investment of an 
institutional fund if the restriction has become impracticable or wasteful, if it 
impairs the management or investment of the fund, or if, because of circum- 
stances not anticipated by the donor, a modification of a restriction will further 
the purposes of the fund. The institution shall notify the attorney general and 
reporter of the application, and the attorney general and reporter must be 
given an opportunity to be heard. To the extent practicable, any modification 
must be made in accordance with the donor’s probable intention. 

(c) If a particular charitable purpose or a restriction contained in a gift 
instrument on the use of an institutional fund becomes unlawful, impracti- 
cable, impossible to achieve, or wasteful, the court, upon application of an 
institution, may modify the purpose of the fund or the restriction on the use of 
the fund in a manner consistent with the charitable purposes expressed in the 
gift instrument. The institution shall notify the attorney general and reporter 
of the application, and the attorney general and reporter must be given an 
opportunity to be heard. 

(d) If an institution determines that a restriction contained in a gift 
instrument on the management, investment, or purpose of an institutional 
fund is unlawful, impracticable, impossible to achieve, or wasteful, the 
institution, sixty (60) days after notification to the attorney general and 
reporter, may release or modify the restriction, in whole or part, if: 

(1) The institutional fund subject to the restriction has a total value of less 
than one hundred fifty thousand dollars ($150,000). This dollar limit shall 
increase by an amount of five thousand dollars ($5,000) on July 1, 2011, and 
on each July 1 in subsequent years; 

(2) More than twenty (20) years have elapsed since the fund was estab- 
lished; and 

(3) The institution uses the property in a manner consistent with the 
charitable purposes expressed in the gift instrument. 
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History. 
Acts 2007, ch. 186, § 6; 2010, ch. 639, § 1; 
T.C.A. § 35-10-206. 
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Code Commission Notes. This section was 
renumbered from § 35-10-206 to § 35-10-106 by 
authority of the Code Commission in 2021. 


COMMENTS TO OFFICIAL TEXT 


Section 6 [§ 35-10-206 (now 35-10-106)] ex- 
pands the rules on releasing or modifying re- 
strictions that are found in Section 7 of UMIFA. 
Subsection (a) restates the rule from UMIFA 
allowing the release of a restriction with donor 
consent. Subsections (b) and (c) make clear that 
an institution can always ask a court to apply 
equitable deviation or cy pres to modify or 
release a restriction, under appropriate circum- 
stances. Subsection (d), a new provision, per- 
mits an institution to apply cy pres on its own 
for small funds that have existed for a substan- 
tial period of time, after giving notice to the 
state attorney general. 

Although UMIFA stated that it did not “limit 
the application of the doctrine of cy pres”, 
UMIFA § 7(d), what that statement meant 
under the Act was unclear. UMIFA itself ap- 
peared to permit only a release of a restriction 
and not a modification. That all-or-nothing ap- 
proach did not adequately protect donor intent. 
See Yale Univ. v. Blumenthal, 621 A.2d 1304 
(Conn. 1993). By expressly including deviation 
and cy pres, UPMIFA requires an institution to 
seek modifications that are “in accordance with 
the donor’s probable intention” for deviation 
and “in a manner consistent with the charitable 
purposes expressed in the gift instrument” for 
cy pres. 


Individual Funds. The rules on modification 
require that the institution, or a court applying 
a court-ordered doctrine, review each institu- 
tional fund separately. Although an institution 
may manage institutional funds collectively, for 
purposes of this Section [§ 35-10-206 (now 35- 
10-106)] each fund must be considered indi- 
vidually. 


Subsection (a). Donor Release. Subsection 
(a) permits the release of a restriction if the 
donor consents. A release with donor consent 
cannot change the charitable beneficiary of the 
fund. Although the donor has the power to 
consent to a release of a restriction, this section 
does not create a power in the donor that will 
cause a federal tax problem for the donor. The 
gift to the institution is a completed gift for tax 
purposes, the property cannot be diverted from 
the charitable beneficiary, and the donor cannot 
redirect the property to another use by the 
charity. The donor has no retained interest in 
the fund. 


Subsection (b). Equitable Deviation. Sub- 
section (b) applies the rule of equitable devia- 
tion, adapting the language of UTC § 412 to 
this section. See also Restatement (Third) of 


Trusts § 66 (2003). Under the deviation doc- 
trine, a court may modify restrictions on the 
way an institution manages or administers a 
fund in a manner that furthers the purposes of 
the fund. Deviation implements the donor’s 
intent. A donor commonly has a predominating 
purpose for a gift and, secondarily, an intent 
that the purpose be carried out in a particular 
manner. Deviation does not alter the purpose 
but rather modifies the means in order to carry 
out the purpose. 

Sometimes deviation is needed on account of 
circumstances unanticipated when the donor 
created the restriction. In other situations the 
restriction may impair the management or in- 
vestment of the fund. Modification of the re- 
striction may permit the institution to carry out 
the donor’s purposes in a more effective man- 
ner. A court applying deviation should attempt 
to follow the donor’s probable intention in de- 
ciding how to modify the restriction. Consistent 
with the doctrine of equitable deviation in trust 
law, subsection (b) does not require an institu- 
tion to notify donors of the proposed modifica- 
tion. Good practice dictates notifying any do- 
nors who are alive and can be located with a 
reasonable expenditure of time and money. 
Consistent with the doctrine of deviation under 
trust law, the institution must notify the attor- 
ney general who may choose to participate in 
the court proceeding. The attorney general pro- 
tects donor intent as well as the public’s inter- 
est in charitable assets. Attorney general is in 
brackets in the Act because in some states 
another official enforces the law of charities. 


Subsection (c). Cy Pres. Subsection (c) ap- 
plies the rule of cy pres from trust law, autho- 
rizing the court to modify the purpose of an 
institutional fund. The term “modify” encom- 
passes the release of a restriction as well as an 
alteration of a restriction and also permits a 
court to order that the fund be paid to another 
institution. A court can apply the doctrine of cy 
pres only if the restriction in question has 
become unlawful, impracticable, impossible to 
achieve, or wasteful. This standard, which 
comes from UTC § 413, updates the circum- 
stances under which cy pres may be applied by 
adding “wasteful” to the usual common law 
articulation of the doctrine. Any change must 
be made in a manner consistent with the chari- 
table purposes expressed in the gift instru- 
ment. See also Restatement (Third) of Trusts 
§ 67 (2003). Consistent with the doctrine of cy 
pres, subsection (c) does not require an institu- 
tion seeking cy pres to notify donors. Good 
practice will be to notify donors whenever pos- 
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sible. As with deviation, the institution must 
notify the attorney general who must have the 
opportunity to be heard in the proceeding. 


Subsection (d). Modification of Small, Old 
Funds. Subsection (d) permits an insti- 
tution to release or modify a restriction accord- 
ing to cy pres principles but without court 
approval if the amount of the institutional fund 
involved is small and if the institutional fund 
has been in existence for more than 20 years. 
The rationale is that under some circumstances 
a restriction may no longer make sense but the 
cost of a judicial cy pres proceeding will be too 
great to warrant a change in the restriction. 
The Drafting Committee discussed at length 
the parameters for allowing an institution to 
apply cy pres without court supervision. The 
Committee drafted subsection (d) to balance 
the needs of an institution to serve its chari- 
table purposes efficiently with the policy of 
enforcing donor intent. The Committee con- 
cluded that an institutional fund with a value 
of $25,000 [now $150,000] or less is sufficiently 
small that the cost of a judicial proceeding will 
be out of proportion to its protective purpose. 
The Committee included a requirement that 
the institutional fund be in existence at least 20 
years ,as a further safeguard for fidelity to 
donor intent. The 20-year period begins to run 
from the date of inception of the fund and not 
from the date of each gift to the fund. The 
amount and the number of years have been 
placed in brackets to signal to an enacting 
jurisdiction that it may wish to designate a 
higher or lower figure. Because the amount 
should reflect the cost of a judicial proceeding to 
obtain a modification, the number may be 
higher in some states and lower in others. 

As under judicial cy pres, an institution act- 
ing under subsection (d) must change the re- 
striction in a manner that is in keeping with 
the intent of the donor and the purpose of the 
fund. For example, if the value of a fund is too 
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small to justify the cost of administration of the — 
fund as a separate fund, the term “wasteful” 
would allow the institution to combine the fund 
with another fund with similar purposes. If a 
fund has been created for nursing scholarships 
and the institution closes its nursing school, the 
institution might appropriately decide to use 
the fund for other scholarships at the institu- 
tion. In using the authority granted under 
subsection (d), the institution must determine 
which alternative use for the fund reasonably 
approximates the original intent of the donor. 
The institution cannot divert the fund to an 
entirely different use. For example, the fund for 
nursing scholarships could not be used to build 
a football stadium. 

An institution seeking to modify a provision 
under subsection (d) must notify the attorney 
general of the planned modification. The insti- 
tution must wait 60 days before proceeding; the 
attorney general may take action if the pro- 
posed modification appears inappropriate. 


Notice to Donors. The Drafting Committee 
decided not to require notification of donors 
under subsections (b), (c), and (d). The trust law 
rules of equitable deviation and cy pres do not 
require donor notification and instead depend 
on the court and the attorney general to protect 
donor intent and the public’s interest in chari- 
table assets. 

With regard to subsection (d), the Drafting 
Committee concluded that an_ institution 
should not be required to give notice to donors. 
Subsection (d) can only be used for an old and 
small fund. Locating a donor who contributed 
to the fund more than 20 years earlier may be 
difficult and expensive. If multiple donors each 
gave a small amount to create a fund 20 years 
earlier, the task of locating all of those donors 
would be harder still. The Drafting Committee 
concluded that an institution’s concern for do- 
nor relations would serve as a sufficient incen- 
tive for notifying donors when donors can be 
located. 


Compliance with this chapter is determined in light of the facts and 
circumstances existing at the time a decision is made or action is taken, and 


not by hindsight. 
History. 
Acts 2007, ch. 186, § 7; T.C.A. § 35-10-207. 


Code Commission Notes. This section was 


renumbered from § 35-10-207 to § 35-10-107 by 
authority of the Code Commission in 2021. 


35-10-108. Application to existing institutional funds. 


This chapter applies to institutional funds existing on or established after 
July 1, 2007. As applied to institutional funds existing on July 1, 2007, this 
chapter governs only decisions made or actions taken on or after July 1, 2007. 


| 
| 
I 
| 
} 
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History. renumbered from § 35-10-208 to § 35-10-108 by 
Acts 2007, ch. 186, § 8; T.C.A. § 35-10-208. authority of the Code Commission in 2021. 


Code Commission Notes. This section was 


35-10-109. Relation to Electronic Signatures in Global and National 
Commerce Act. 


This chapter modifies, limits, and supersedes the Electronic Signatures in 
Global and National Commerce Act (15 U.S.C. § 7001 et seq.), but does not 
modify, limit, or supersede § 101 of that act (15 U.S.C. § 7001(a)), or authorize 
electronic delivery of any of the notices described in § 103 of that act (15 U.S.C. 
§ 7003(b)). 


History. renumbered from § 35-10-209 to § 35-10-109 by 
Acts 2007, ch. 186, § 9; T.C.A. § 35-10-209. authority of the Code Commission in 2021. 


Code Commission Notes. This section was 


35-10-110. Uniformity of application and construction. 


In applying and construing the uniform act set out in this chapter, consid- 
eration must be given to the need to promote uniformity of the law with respect 
to its subject matter among states that enact it. 


History. renumbered from § 35-10-210 to § 35-10-110 by 
Acts 2007, ch. 186, § 10; T.C.A. § 35-10-210. authority of the Code Commission in 2021. 


Code Commission Notes. This section was 


CHAPTER 11 
FUNDRAISING FOR CATASTROPHIC ILLNESSES 


Section 

35-11-101. Funds placed in trust — Trustee. 

35-11-102. Trust relationship prerequisite to accepting contributions — Beneficiaries. 
35-11-103. Transfer of remaining funds — Contingent beneficiaries. 
35-11-104. Payment and deposit of contributions. 

35-11-105. Disbursement of funds — Valid reimbursable medical expenses. 
35-11-106. Powers of institutions apply to trusts. 

35-11-107. Civil penalties — Appeal. 

35-11-108. Right to inspect records for trusts. 

35-11-109. Subpoena power. 

35-11-110. Rules and regulations. 

35-11-111. Unlawful fundraising. 

35-11-112. Exemptions. 


35-11-101. Funds placed in trust — Trustee. 


(a) All funds raised to meet the medical or related expenses of a named 
individual suffering from a catastrophic illness shall be placed in trust with a 
bank or trust company organized and doing business under the laws of any 
state or territory of the United States, including the District of Columbia, and 
authorized to do business in this state. The trustee of this trust shall be either 
an individual, or a bank or trust company. The funds placed with a bank or 
trust company shall be considered to be held in trust, and the bank or trust 
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company considered a trustee, as those terms are used in this chapter, if the 
bank or trust company maintains the funds in its name as custodian for the 
benefit of the injured individual, and limits disbursements to those for which 
the funds are raised or that are permitted by §§ 35-11-103 and 35-11-105. 

(b) As used in this chapter, “catastrophic illness” includes organ trans- 
plants. 


History. 11-111. 
Acts 1989, ch. 386, § 1; 2007, ch. 430, § 2. Charitable trusts, title 35, ch. 9. 


Cross-References. 
Certain fundraising deemed unlawful, § 35- 


35-11-102. Trust relationship prerequisite to accepting contributions 
— Beneficiaries. 


(a) Before accepting any contributions for such fundraising activities, the 
organizer or promoter shall enter into a trust relationship with a bank or trust 
company or shall establish a trust in the name of an _ individual, 
vs [name of beneficiary] trust, trustee”, or 
words to the same effect; provided, that if in violation of this chapter 
contributions are accepted prior to entering into the trust relationship, then 
those contributions shall be placed in trust immediately upon establishment of 
the required trust relationship. 

(b) The beneficiary of the trust shall be the named individual for whom the 
funds are being raised. 

(c) Contingent beneficiaries shall be selected as provided in § 35-11-103. 

(d) On the establishment of a trust for purposes regulated by this chapter, 
the trustee shall file written notice of the establishment of the trust on forms 
prescribed by the secretary of state with the division of charitable solicitation 
in the office of the secretary of state. No person or entity may solicit funds on 
behalf of an individual with a catastrophic illness that is subject to this chapter 
prior to the filing of this notice with the division. For any trust regulated under 
this chapter on July 1, 2007, the notice shall be filed on or before August 1, 
2007. 

(e) Atrustee, other than a bank or trust company acting as trustee, shall file 
an accounting of the trust with the division of charitable solicitations each year 
on the anniversary of the establishment of the trust. 


History. 
Acts 1989, ch. 386, § 1; 2007, ch. 430, §§ 3,6. 


Cross-References. 
Certain fundraising deemed unlawful, § 35- 
11-111. 


35-11-103. Transfer of remaining funds — Contingent beneficiaries. 


(a) If the expenses of the illness of the beneficiary are less than the funds 
held in trust or the beneficiary dies before the funds held in trust are depleted, 
any remaining balance shall be transferred to the contingent beneficiary. 

(b) When the trust is established, the named beneficiary shall select the 
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manner in which a contingent beneficiary shall be named. If the named 
beneficiary is a minor or is incompetent, the parent or guardian shall select the 
manner in which a contingent beneficiary shall be named. The selection of the 
contingent beneficiary shall be made as follows: 

(1) An institution involved in research to find a cure for a catastrophic 
illness shall be named; 

(2) An individual, if known, who suffers from a catastrophic illness and is 
in need of financial help for valid reimbursable medical expenses, as defined 
in § 35-11-105, shall be named; or 

(3) The trustee shall be authorized to select: 

(A) An institution involved in research to find a cure for a catastrophic 
illness; or 

(B) An individual who suffers from a catastrophic illness whether the 
name of such individual is known at the death of the named beneficiary or 
comes to the attention of the trustee within one (1) year after the death of 
the named beneficiary. The selection of this individual by the trustee is not 
limited to an individual for whom a trust has been established at the bank 
or trust company. If an individual beneficiary cannot be named within one 

(1) year, the option in subdivision (b)(3)(A) shall automatically occur. 

(c) Modification of the selection of the contingent beneficiary may be made 


| before the death of the named beneficiary or before the disbursement of funds 


to the selected contingent beneficiary. 
(d) The transfer to a contingent beneficiary shall occur as quickly as is 
reasonably feasible. 


History. 
Acts 1989, ch. 386, § 2. 


35-11-104. Payment and deposit of contributions. 


(a) All contributions for funds raised in accordance with this chapter made 
by check shall be made payable to the bank or trust company or the trust 


_ established by this chapter. 


(b) All cash contributions shall be deposited as quickly as is reasonably 
feasible to the trust. 


History. 
Acts 1989, ch. 386, § 3; 2007, ch. 430, § 4. 


35-11-105. Disbursement of funds — Valid reimbursable medical ex- 
penses. 


(a) Funds shall be disbursed by the trustee upon the presentation of a 
statement for valid reimbursable medical expenses incurred by the named 
individual for the treatment of the catastrophic illness and for the payment of 
reasonable solicitation costs and expenses, when appropriate, incurred by the 
organizer, promoter or solicitor. 

(b) “Valid reimbursable medical expenses” are those deductible medical 


expenses described in the Internal Revenue Code (U.S.C. title 26). 
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History. 
Acts 1989, ch. 386, § 3; 2007, ch. 480, § 5. 


35-11-106. Powers of institutions apply to trusts. 


All powers and authority that are conferred on banks and trust companies in 
the administration and maintenance of trust funds in those institutions shall 
also apply to trusts created by this chapter. 


History. 
Acts 1989, ch. 386, § 3. 


35-11-107. Civil penalties — Appeal. 


In addition to any other penalty or remedy available under law, the secretary 
of state or the designee of the secretary may assess a civil penalty, pursuant to 
§ 48-101-514, against any person or entity that violates a provision of this 
chapter. The person or entity against whom the penalty is assessed shall have 
appeal rights pursuant to § 48-101-514. 


History. 
Acts 2007, ch. 4380, § 7. 


35-11-108. Right to inspect records for trusts. 


The secretary of state or the secretary’s designee shall have the right to 
inspect the records for trusts established under this part, subject to title 45, 
chapter 10 and the Federal Right to Financial Privacy Act (12 U.S.C. § 3401 et 
seq.) 


History. 
Acts 2007, ch. 430, § 8. 


35-11-109. Subpoena power. 


The secretary of state or the secretary’s designee shall have the right to issue 
subpoenas to obtain records relevant to a solicitation or a trust established 
under this part, subject to title 45, chapter 10 and the Federal Right to 
Financial Privacy Act (12 U.S.C. § 3401 et seq.) 


History. 
Acts 2007, ch. 430, § 9. 


35-11-110. Rules and regulations. 


The secretary of state may adopt rules and regulations to carry out this 
chapter in accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


History. 
Acts 2007, ch. 430, § 10. 
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35-11-111. Unlawful fundraising. 


(a) Itis an offense for any fundraising to occur for the purposes described in 
§§ 35-11-101 and 35-11-102 in violation of this chapter. 

(b) It is an offense for trust funds raised for the purposes described in 
§§ 35-11-101 and 35-11-102 to be distributed in violation of this chapter. 

(c) A violation of subsection (a) or (b) is a Class B misdemeanor. 


History. 
Acts 1989, ch. 386, § 4; 2007, ch. 430, § 1. 


Cross-References. 
Penalty for Class B misdemeanor, § 40-35- 
11. 


35-11-112. Exemptions. 


(a)(1) This chapter shall not apply to any nonprofit corporation that is: 
(A) Incorporated under the laws of Tennessee; 
(B) Exempt from federal income taxation under 26 U.S.C. § 501(c)(3); 
and 
(C) Requested by a patient or a patient’s family to raise funds for an 
organ transplant for a specific individual. 

(2) Any funds remaining in a particular account shall revert to the 
general fund of the corporation to be used to assist other similarly situated 
persons. 

(b)(1) This chapter shall not apply to any nonprofit corporation that: 
(A) Is incorporated under the laws of Tennessee and is exempt from 
federal income taxation under 26 U.S.C. § 501(c)(3); and 
(B) Solicits and accepts contributions of funds for the purpose of 
providing minors suffering from a catastrophic illness with nonmedical 
gifts or benefits to fulfill a desire or wish of the minor. 

(2) A portion of such funds may be used to provide appropriate adult 
supervision if required by the gift. 

(3) Any such funds raised for a particular minor and unexpended shall 
revert to the general fund of the corporation to be used to provide gifts or 
benefits for a similar minor. 


History. 





Acts 1989, ch. 386, §§ 5, 6. 
CHAPTER 12 
UNIFORM TRANSFER ON DEATH SECURITY 
REGISTRATION 


Section 


| 35-12-101. Short title. 


_ 35-12-102. Chapter definitions. 


35-12-103. Who may obtain beneficiary form — Owners hold as joint tenants. 
35-12-104. Authorization. 


_ 35-12-105. Designation. 


35-12-106. Evidence of beneficiary form. 
35-12-107. No effect until death. 
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Section 

35-12-108. Effect upon death. 

35-12-109. Registration. 

35-12-110. Transfer. 

35-12-111. Establishment of terms and conditions. 
35-12-112. Construction. 

35-12-113. Application. 


35-12-101. Short title. 


This chapter shall be known and may be cited as the “Uniform Transfer on 
Death Security Registration Act.” 


History. 
Acts 1995, ch. 471, § 1. 


35-12-102. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Beneficiary form” means a registration of a security which indicates 
the present owner of the security and the intention of the owner regarding 
the person who will become the owner of the security upon the death of the 
owner; 

(2) “Devisee” means any person designated in a will to receive a disposi- 
tion of real or personal property; 

(3) “Heirs” means those persons, including the surviving spouse, who are 
entitled under the statutes of intestate succession to the property of a 
decedent; 

(4) “Person” means an individual, a corporation, an organization, or other 
legal entity; 

(5) “Personal representative” includes executor, administrator, successor 
personal representative, special administrator, and persons who perform 
substantially the same function under the law governing their status; 

(6) “Property” includes both real and personal property or any interest 
therein and means anything that may be the subject of ownership; 

(7) “Register,” including its derivatives, means to issue a certificate 
showing the ownership of a certificated security or, in the case of an 
uncertificated security, to initiate or transfer an account showing ownership 
of securities; 

(8) “Registering entity” means a person who originates or transfers a 
security title by registration, and includes a broker maintaining security 
accounts for customers and a transfer agent or other person acting for or as 
an issuer of securities; 

(9) “Security” means a share, participation, or other interest in property, 
in a business, or in an obligation of an enterprise or other issuer, and 
includes a certificated security, an uncertificated security, and a security © 
account; 

(10) “Security account” means a: 

(A) Reinvestment account associated with a security, a securities ac- 
count with a broker, a cash balance in a brokerage account, cash, interest, 

earnings, or dividends earned or declared on a security in an account, a 
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reinvestment account, or a brokerage account, whether or not credited to 
the account before the owner’s death; 

(B) Custody account or an investment management account with a 
trust company or a trust division of a bank with trust powers, including 
the securities in the account, a cash balance in the account, cash, cash 
equivalents, interest, earnings, or dividends earned or declared on a 
security in the account, whether or not credited to the account before the 
owner’s death; or 

(C) Cash balance or other property held for or due to the owner of a 
security as a replacement for or product of an account security, whether or 
not credited to the account before the owner’s death; and 
(11) “State” includes any state of the United States, the District of 

Columbia, the Commonwealth of Puerto Rico, and any territory or posses- 
sion subject to the legislative authority of the United States. 


History. 
Acts 1995, ch. 471, § 1; 2012, ch. 562, § 1. 


35-12-103. Who may obtain beneficiary form — Owners hold as joint 
tenants. 


Only individuals whose registration of a security shows sole ownership by 
one (1) individual or multiple ownership by two (2) or more with right of 
survivorship, rather than as tenants in common, may obtain registration in 
beneficiary form. Multiple owners of a security registered in beneficiary form 
hold as joint tenants with right of survivorship, as tenants by the entireties, or 
as owners of community property held in survivorship form, and not as tenants 
in common. 


History. 
| Acts 1995, ch. 471, § 1. 


35-12-104. Authorization. 


A security may be registered in beneficiary form if the form is authorized by 
this or a similar statute of the state of organization of the issuer or registering 
entity, the location of the registering entity’s principal office, the office of its 
transfer agent or its office making the registration, or by this or a similar 
statute of the law of the state listed as the owner’s address at the time of 

_ registration. A registration governed by the law of a jurisdiction in which this 

or similar legislation is not in force or was not in force when a registration in 
beneficiary form was made is nevertheless presumed to be valid and autho- 
rized as a matter of contract law. 


History. 
Acts 1995, ch. 471, § 1. 


_ $5-12-105. Designation. 


A security, whether evidenced by certificate or account, is registered in 
| beneficiary form when the registration includes a designation of a beneficiary 
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to take the ownership at the death of the owner or the deaths of all multiple 
owners. 


History. 
Acts 1995, ch. 471, § 1. 


35-12-106. Evidence of beneficiary form. 


Registration in beneficiary form may be shown by the words “transfer on 
death” or the abbreviation “TOD,” or by the words “pay on death” or the 
abbreviation “POD,” after the name of the registered owner and before the 
name of a beneficiary. 


History. 
Acts 1995, ch. 471, § 1. 


35-12-107. No effect until death. 


The designation of a TOD beneficiary on a registration in beneficiary form 
has no effect on ownership until the owner’s death. A registration of a security 
in beneficiary form may be cancelled or changed at any time by the sole owner 
or all then surviving owners without the consent of the beneficiary. 


History. 
Acts 1995, ch. 471, § 1. 


35-12-108. Effect upon death. 


On death of a sole owner or the last to die of all multiple owners, ownership 
of securities registered in beneficiary form passes to the beneficiary or 
beneficiaries who survive all owners. On proof of death of all owners, compli- 
ance with any applicable requirements of the registering entity, and procure- 
ment of any inheritance tax waiver as required by § 67-8-417, a security 
registered in beneficiary form may be reregistered in the name of the 
beneficiary or beneficiaries who survived the death of all owners. Until division 
of the security after the death of all owners, multiple beneficiaries surviving 
the death of all owners hold their interests as tenants in common. If no 
beneficiary survives the death of all owners, the security belongs to the estate 
of the deceased sole owner or the estate of the last to die of all multiple owners. 


History. 
Acts 1995, ch. 471, § 1. 


35-12-109. Registration. 


(a) A registering entity is not required to offer or to accept a request for 
security registration in beneficiary form. If a registration in beneficiary form is 
offered by a registering entity, the owner requesting registration in beneficiary 
form assents to the protections given to the registering entity by this chapter. 

(b) By accepting a request for registration of a security in beneficiary form, 
the registering entity agrees that the registration will be implemented on 
death of the deceased owner as provided in this chapter. 

(c) A registering entity is discharged from all claims to a security by the 
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estate, creditors, heirs, or devisees of a deceased owner if it registers a transfer 
of the security in accordance with § 35-12-108 and does so in good faith 
reliance on the registration, on this chapter, and on information provided to it 
by affidavit of the personal representative of the deceased owner, or by the 
surviving beneficiary or by the surviving beneficiary’s representatives, or other 
information available to the registering entity. The protections of this chapter 
do not extend to a reregistration or payment made after a registering entity 
has received written notice from any claimant to any interest in the security 
objecting to implementation of a registration in beneficiary form. No other 
notice or other information available to the registering entity affects its right 
to protection under this chapter. 

(d) The protection provided by this chapter to the registering entity of a 
security does not affect the rights of beneficiaries in disputes between them- 
selves and other claimants to ownership of the security transferred or its value 
or proceeds. 


History. 
Acts 1995, ch. 471, § 1. 


35-12-110. Transfer. 


(a) A transfer on death resulting from a registration in beneficiary form is 
effective by reason of the contract regarding the registration between the 
owner and the registering entity and this chapter and is not testamentary. 

(b) This chapter does not limit the rights of creditors of security owners 
against beneficiaries and other transferees under other laws of this state. 


History. 
Acts 1995, ch. 471, § 1. 


_ $5-12-111. Establishment of terms and conditions. 


(a) A registering entity offering to accept registrations in beneficiary form 
may establish the terms and conditions under which it will receive requests for 
registrations in beneficiary form, and for implementation of registrations in 
beneficiary form, including requests for cancellation of previously registered 
TOD beneficiary designations and requests for reregistration to effect a change 
of beneficiary. The terms and conditions so established may provide for proving 
death, avoiding or resolving any problems concerning fractional shares, 
designating primary and contingent beneficiaries, and substituting a named 
_ beneficiary’s descendants to take in the place of the named beneficiary in the 
event of the beneficiary’s death. Substitution may be indicated by appending to 
the name of the primary beneficiary the letters LDPS, standing for “lineal 
descendants per stirpes.” This designation substitutes a deceased beneficiary’s 
descendants who survive the owner for a beneficiary who fails to so survive, the 
descendants to be identified and to share in accordance with the law of the 
beneficiary's domicile at the owner’s death governing inheritance by descen- 
dants of an intestate. Other forms of identifying beneficiaries who are to take 
on one (1) or more contingencies, and rules for providing proofs and assurances 
needed to satisfy reasonable concerns by registering entities regarding condi- 
tions and identities relevant to accurate implementation of registrations in 
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beneficiary form, may be contained in a registering entitys terms and 
conditions. 

(b) The following are illustrations of registrations in beneficiary form which 
a registering entity may authorize: 

(1) Sole owner-sole beneficiary: John S. Brown TOD (or POD) John S. 
Brown Jr. 

(2) Multiple owners-sole beneficiary: John S. Brown, Mary B. Brown JT 
TEN TOD John 8S. Brown Jr. 

(3) Multiple owners-primary and secondary (substituted) beneficiaries: 
John 8S. Brown, Mary B. Brown JT TEN TOD, John S. Brown Jr. SUB BENE, 
Peter Q. Brown or John S. Brown, Mary B. Brown JT TEN TOD, John S. 
Brown Jr. LDPS. 


History. 
Acts 1995, ch. 471, § 1. 


35-12-112. Construction. 


(a) This chapter shall be liberally construed and applied to promote its 
underlying purposes and policy and to make uniform the laws with respect to 
the subject of this chapter among states enacting it. 

(b) Unless displaced by the particular provisions of this chapter, the 
principles of law and equity supplement its provisions. 


History. 
Acts 1995, ch. 471, § 1. 


35-12-1138. Application. 


This chapter applies to registrations of securities in beneficiary form made 
before or after July 1, 1995, by decedents dying on or after July 1, 1995. 


History. 
Acts 1995, ch. 471, § 1. 


CHAPTER 13 
CHARITABLE BENEFICIARIES 


Section 

35-13-101. Short title. 

35-13-102. Purpose — Chapter definitions. 

35-13-103. Gift instrument to control disposition of gift. 

35-13-104. [Reserved.] 

35-13-105. Discretionary charitable gifts. 

35-18-106. [Reserved.] 
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35-13-101. Short title. 


CHARITABLE BENEFICIARIES 


39-13-102 


This chapter shall be known and may be cited as the “Tennessee Charitable 


Beneficiaries Act of 1997.” 


_ History. 


Acts 1997, ch. 300, § 1. 


_ Compiler’s Notes. 


Acts 1997, ch. 300, § 2, provides that this 
chapter shall take effect upon becoming law as 
to all estates or trusts under administration or 


_ other entities administering a charitable gift or 


discretionary charitable gift, regardless of the 
date of the gift instrument or when administra- 
tion began, the public welfare requiring it. 


_ Cross-References. 


Law Reviews. 

Conversions of Nonprofit Hospitals to For- 
Profit Status: The Tennessee Experience, 28 U. 
Mem. L. Rev. 1077 (1998). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Is Federal- 
ization of Charity Law All Bad? What States 
Can Learn from the Internal Revenue Code, 67 
Vand. L. Rev. 1621 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: In Search of the Pro- 
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. 35-13-102. Purpose — Chapter definitions. 


(a) This chapter declares that the public policy of this state, as declared in 


| its cases and statutes, favors gifts to charity that improve the general welfare 
through acts of philanthropy. 


(b) As used in this chapter, unless the context otherwise requires: 

(1) “Attorney general and reporter” means the attorney general and 
reporter of Tennessee or the attorney general and reporter’s designee; 

(2) “Charitable beneficiary” means the United States, any state that is 
part of the United States, or any political subdivision of a state, the District 
of Columbia, any corporation, trust, fraternal society or other organization 
described in §§ 170(b)(1)(A), 170(c), 2055(a) and 2522(a) of the Internal 
Revenue Code (26 U.S.C. §§ 170(b)(1)(A), 170(c), 2055(a) and 2522(a)), that 
is exempt from taxation under § 501(c)(3) of the Internal Revenue Code (26 
U.S.C. §§ 170(b)(1)(A), 170(c), 2055(a) and 2522(a)), or any church, syna- 
gogue, other religious organization, or any other organization, entity or 
association to which a gift would be deductible under §§ 170(b)(1)(A), 170(c), 
2055(a) and 2522(a) of the Internal Revenue Code; 

(3) “Charitable gift” means any gift clearly intended for charitable 
purposes; 

(4) “Charitable purpose” means any purpose generally considered chari- 
table at common law, or for any charitable purpose under any section of 
Tennessee Code Annotated, or for any purpose described in §§ 170(b)(1)(A), 
170(c), 2055(a) and 2522(a) of the Internal Revenue Code. A reference to the 
applicable section or sections of Tennessee Code Annotated or the Internal 
Revenue Code sufficiently describes the charitable purposes of the gift; 

(5) “Court” means the chancery court or other court exercising equity 
jurisdiction or a probate court of record; 

(6) “Discretionary charitable gift” means a charitable gift that has indefi- 
nite beneficiaries, objects, purposes or subjects; 

(7) “Donor” means the person making the lifetime or testamentary 
charitable gift; 

(8) “Gift instrument” means a will, deed, grant, conveyance, trust agree- 
ment, memorandum, writing or other governing document that creates the 
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charitable gift; 
(9) “Internal Revenue Code” means the Internal Revenue Code of 1986 

(U.S.C. title 26); and 

(10) “Tax-exempt” means that the organization, trust or beneficiary 
referred to is one that is described in § 501(c)(3) of the Internal Revenue 

Code. 

(c) The words “humane,” “beneficial,” “beneficent,” “worthy,” “philan- 
thropic,” “humanitarian” or their derivatives or similar language in the gift 
instrument shall be presumed to be synonyms for “charitable” as used in this 
chapter, unless expressly indicated not to be charitable by the context in which 


they are used. 


History. 
Acts 1997, ch. 300, § 1. 


NOTES TO DECISIONS 


1. Conditional Gift. 

Where conditional gift agreements between 
an organization and a college did not specify 
the duration of the conditions, as in the name of 
a dormitory, and the court concluded that the 
conditions were limited to the life of the build- 
ing itself, because the college’s predecessor to 
the agreements presented no legal basis for 


permitting it to keep the gift while refusing to 
honor the conditions attached to it, defendant 
must either return the present value of the gift 
to plaintiff or abide by the conditions originally 
placed on the gift. Tenn. Div. of the United 
Daughters of the Confederacy v. Vanderbilt 
Univ., 174 S.W.3d 98, 2005 Tenn. App. LEXIS 
272 (Tenn. Ct. App. 2005). 


35-13-103. Gift instrument to control disposition of gift. 


A gift instrument that specifies the charitable beneficiaries, objects, pur- 
poses or subjects of the charitable gift controls the disposition or administra- 
tion of the charitable gift, except as provided in §§ 35-13-114 and 35-13-1077. 


History. 
Acts 1997, ch. 300, § 1. 


NOTES TO DECISIONS 


1. Conditional Gift. 

Where conditional gift agreements between 
an organization and a college did not specify 
the duration of the conditions, as in the name of 
a dormitory, and the court concluded that the 
conditions were limited to the life of the build- 
ing itself, because the college’s predecessor to 
the agreements presented no legal basis for 


35-13-104. [Reserved. | 


permitting it to keep the gift while refusing to 
honor the conditions attached to it, defendant 
must either return the present value of the gift 
to plaintiff or abide by the conditions originally 
placed on the gift. Tenn. Div. of the United 
Daughters of the Confederacy v. Vanderbilt 
Univ., 174 S.W.3d 98, 2005 Tenn. App. LEXIS 
272 (Tenn. Ct. App. 2005). 


35-13-105. Discretionary charitable gifts. 


When the donor makes a discretionary charitable gift the following provi- 


sions apply: 


(1) The person to whom discretion is given shall choose the charitable 
beneficiaries and charitable purposes within a reasonable time after having 
accepted the duty to select the beneficiaries or purposes of the discretionary 
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charitable gift; 

(2) If a donor makes a testamentary discretionary charitable gift not in 
trust and does not expressly designate the person to select the charitable 
beneficiaries or the charitable purposes, the personal representative of the 
donor’s estate shall select the beneficiaries or the charitable purposes, or 
both, of the gift; 

(3) If a donor makes a testamentary discretionary charitable gift in trust 
and does not expressly designate the person to select the charitable benefi- 
ciaries or the charitable purposes, the trustee shall select the charitable 
beneficiaries or the charitable purposes, or both, of the gift and, if appropri- 
ate, shall establish a trust or charitable corporation or other legal entity to 
implement the discretionary charitable gift; 

(4) If the court receives notice that the person having the discretion is not 
ready, willing or able to perform the selection duties within a reasonable 
time or to establish the trust or other organization, the court shall select the 
person to exercise the discretion. If the discretionary gift is in trust, the court 
may exercise the power granted under the Uniform Trust Code, compiled in 
chapter 15 of this title. 


| History. 
Acts 1997, ch. 300, § 1. 


35-13-1006. [Reserved.]| 


| 35-13-107. Change in tax-exempt status of beneficiary. 


IF: 

(1) a gift made to a trust is to take effect at a date later than the date of 
the gift instrument; and 

(2) when the gift instrument is executed, the gift to the trust would 
qualify for a charitable deduction under the Internal Revenue Code (26 
U.S.C.), if the gift were then effective; and 

(3) the trust, or beneficiary of the trust, loses its tax-exempt status before 
the gift takes effect; THEN 
‘the donor shall be presumed to have intended that the trust should be 
| tax-exempt when the gift was to take effect, unless the donor clearly indicated 
in the gift instrument that the designated beneficiary should receive the gift 
even if the gift is not eligible for the charitable deduction. The court has 
jurisdiction to reform the trust by selecting another tax-exempt beneficiary, or 
‘to select another tax-exempt trust, and to select one (1) or more charitable 
‘purposes of the gift. 







\History. 
Acts 1997, ch. 300, § 1. 


'35-13-108. Validity under rules of remoteness or rule against perpetu- 
ities. 
No charitable gift shall fail for remoteness of vesting or for any violation of 
‘the rule against perpetuities. 
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Private Wealth Transfer: Comment, Perpetuit- 
ies and the Genius of a Free State, 67 Vand. L. 
Rev. 1823 (2014). 


History. 
Acts 1997, ch. 300, § 1. 


Law Reviews. 
Symposium: The Role of Federal Law in 


35-13-109. Validity where no trustee. 


No trust to which a charitable gift or a discretionary charitable gift is or has 
been made shall fail for lack of a trustee. If there is no trustee, the title to any 
trust property intended for a charitable purpose shall vest in the clerk of the 
court that has jurisdiction and venue of the trust as determined under 
§ 35-138-110 until the court either appoints a trustee or orders distribution of 
the gift. 


History. 
Acts 1997, ch. 300, § 1. 


35-13-110. Attorney general and reporter to be party to court actions 
affecting gifts — Court approval of disposition. 


(a) In all court actions directly affecting the amount, administration or 
disposition of a charitable gift or a discretionary charitable gift, the court may 
require that the attorney general and reporter be made a party to represent 
the charitable beneficiaries, potential charitable beneficiaries and all citizens 
of the state in all legal matters pertaining to the amount, administration and 
disposition of a charitable gift or discretionary charitable gift. The attorney 
general and reporter may sue and be sued, and, insofar as the suit against the 
attorney general and reporter is against the state, the state expressly consents 
to be sued. The attorney general and reporter may designate a district attorney 
general to prosecute or defend any court action. 

(b) It is unlawful to settle any litigation concerning the validity of a 
charitable gift or discretionary charitable gift without first obtaining the 
approval of the court. The court shall approve a settlement only after 
determining that the interest of the people of the state, as true beneficiaries of 
any charitable gift, has been served. 


History. 
Acts 1997, ch. 300, § 1. 


NOTES TO DECISIONS 


1. Right to Intervene. 

Where charitable gifts of 101 pieces of art 
were given to a university subject to a restric- 
tion that the pieces could not be sold, the 
university filed an ex parte declaratory judg- 
ment action seeking permission to sell two 
valuable pieces of the collection. The Attorney 
General and Reporter of Tennessee sought to 
intervene to represent the interests of the 
charitable beneficiaries, the potential chari- 
table beneficiaries, and the people of Tennessee 


pursuant to the Charitable Beneficiaries Act of 
1997, T.C.A. § 35-13-110, and the Uniform 
Trust Code, T.C.A. § 35-15-110; the Attorney 
General’s initial motion to intervene was de- 
nied. Georgia O’Keeffe Found. (Museum) v. 
Fisk Univ., 312 S.W.3d 1, 2009 Tenn. App. 
LEXIS 434 (Tenn. Ct. App. July 14, 2009), 
appeal denied, Ga. O’Keeffe Found. (Museum) 
v. Fisk Univ., — S.W.3d —, 2010 Tenn. LEXIS 
204 (Tenn. Feb. 22, 2010). 
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$5-13-111. Venue of court action. 


(a) If the gift instrument is a will and the estate is in administration, or if 
the gift under a will is not in trust, the venue of any court action is in the 
county in which the donor’s will was or is being administered. 

(b) If the gift instrument is an inter-vivos trust or a testamentary trust 
under a fully administered will, venue of any court action shall be in any 
county in which a trustee resides, or is located if not an individual, or in which 
a majority of the beneficiaries, or potential beneficiaries, reside or are located. 

(c) If neither subsection (a) nor (b) applies, venue is in Davidson County, in 
a court of competent jurisdiction; provided, that the court may transfer the 
court action to a more convenient forum. 

(d) With the consent of the court in which an action is pending, the parties 
may waive the venue provisions of subsections (a), (b) and (c). 


History. 
Acts 1997, ch. 300, § 1. 


35-13-112. Trust in violation of state or federal law. 


If the department of revenue makes a written determination that the 
operation of a charitable trust violates § 35-9-101 or if the Internal Revenue 
Service makes such a written determination with respect to the corresponding 

_ provisions of the Internal Revenue Code (U.S.C. title 26), and provides the 
written determination to the trustee, the trustee shall furnish a copy of the 
determination to the attorney general and reporter, and any other person may 
notify the attorney general and reporter of the determination. The attorney 
general and reporter may take any action that is deemed necessary to protect 
the interest of the people of the state. 


History. 
Acts 1997, ch. 300, § 1. 


$5-13-113. Construction with other laws. 


This chapter is deemed cumulative to any equitable doctrine or remedy or 
statute having for its object the same or similar purposes of this chapter. 


History. 
Acts 1997, ch. 300, § 1. 


35-13-114. Cy pres. 


Section 35-15-413 shall also apply to charitable gifts, as defined in § 35-13- 
102, whether given before or after April 12, 2007, on the same basis as 
charitable trusts. 


| History. 
Acts 2007, ch. 24, § 34. 
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35-14-1138. Application to existing trusts. 
35-14-114. Court authority. 


35-14-1011. Short title. 


This chapter shall be known and may be cited as the “Tennessee Uniform 


Prudent Investor Act of 2002.” 


History. 
Acts 2002, ch. 696, § 1. 


Compiler’s Notes. 

Acts 2002, ch. 696, § 17 provided that the 
Tennessee code commission is requested to in- 
clude the official comments of the National 
Commissioners on Uniform State Laws in any 
publication containing the Tennessee Uniform 
Prudent Investor Act. 


Law Reviews. 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Pro and 
Con (Law): Considering the Irrevocable Non- 
grantor Trust Technique, 67 Vand. L. Rev. 1999 
(2014). 


COMMENTS TO OFFICIAL TEXT 


Prefatory Note: Over the quarter century 
from the late 1960’s the investment practices of 
fiduciaries experienced significant change. The 
Uniform Prudent Investor Act (UPIA) under- 
takes to update trust investment law in recog- 
nition of the alterations that have occurred in 
investment practice. These changes have oc- 
curred under the influence of a large and 
broadly accepted body of empirical and theo- 
retical knowledge about the behavior of capital 
markets, often described as “modern portfolio 
theory.” 

This Act draws upon the revised standards 
for prudent trust investment promulgated by 
the American Law Institute in its Restatement 
(Third) of Trusts: Prudent Investor Rule (1992) 
[hereinafter Restatement of Trusts 3d: Prudent 
Investor Rule; also referred to as 1992 Restate- 
ment]. 

Objectives of the Act: UPIA makes five 
fundamental alterations in the former criteria 
for prudent investing. All are to be found in the 
Restatement of Trusts 3d: Prudent Investor 


Rule. 

(1) The standard of prudence is applied to any 
investment as part of the total portfolio, rather 
than to individual investments. In the trust set- 
ting the term “portfolio” embraces all the trust’s 
assets. UPIA § 2(b) [§ 35-14-104(b)]. 

(2) The tradeoff in all investing between risk 
and return is identified as the fiduciary’s central 
consideration. UPIA § 2(b) [§ 35-14-104(b)]. 

(3) All categoric restrictions on types of in- 
vestments have been abrogated; the trustee can 
invest in anything that plays an appropriate 
role in achieving the risk/return objectives of 
the trust and that meets the other require- 
ments of prudent investing. UPIA § 2(e) 
[$ 35-14-104(e)]. 

(4) The long familiar requirement that fidu- 
ciaries diversify their investments has been 
integrated into the definition of prudent invest- 
ing. UPIA § 3 [§ 35-14-1085]. 

(5) The much criticized former rule of trust 
law forbidding the trustee to delegate invest- 
ment and management functions has been re- 
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versed. Delegation is now permitted, subject to 
safeguards. UPIA § 9 [§ 35-14-111]. 
Literature: These changes in trust invest- 
ment law have been presaged in an extensive 
body of practical and scholarly writing. See 
especially the discussion and reporter’s notes 
by Edward C. Halbach, Jr., in Restatement of 
Trusts 3d: Prudent Investor Rule (1992); see 
also Edward C. Halbach, Jr., Trust Investment 
Law in the Third Restatement, 27 Real Prop- 
erty, Probate & Trust J. 407 (1992); Bevis 
Longstreth, Modern Investment Management 
and the Prudent Man Rule (1986); Jeffrey N. 
Gordon, The Puzzling Persistence of the Con- 
strained Prudent Man Rule, 62 N.Y.U.L. Rev. 
52 (1987); John H. Langbein & Richard A. 
Posner, The Revolution in Trust Investment 
Law, 62 A.B.A.J. 887 (1976); Note, The Regula- 
tion of Risky Investments, 83 Harvard L. Rev. 
603 (1970). A succinct account of the main 
findings of modern portfolio theory, written for 
lawyers, is Jonathan R. Macey, An Introduction 
to Modern Financial Theory (1991) (American 
College of Trust & Estate Counsel Foundation). 
A leading introductory text on modern portfolio 
theory is R.A. Brealey, An Introduction to Risk 
and Return from Common Stocks (2d ed. 1983). 
Legislation: Most states have legislation 
governing trust-investment law. This Act pro- 
motes uniformity of state law on the basis of the 
new consensus reflected in the Restatement of 
Trusts 3d: Prudent Investor Rule. Some states 
have already acted. California, Delaware, Geor- 


_ gia, Minnesota, Tennessee, and Washington 


revised their prudent investor legislation to 


_ emphasize the total-portfolio standard of care 


in advance of the 1992 Restatement. These 
statutes are extracted and discussed in Re- 
statement of Trusts 3d: Prudent Investor Rule 
§ 227, reporter’s note, at 60-66 (1992). 
Drafters in Illinois in 1991 worked from the 
April 1990 “Proposed Final Draft” of the Re- 
statement of Trusts 3d: Prudent Investor Rule 
and enacted legislation that is closely modeled 
on the new Restatement. 760 ILCS § 5/5 (pru- 
dent investing); and § 5/5.1 (delegation) (1992). 
As the Comments to this Uniform Prudent 
Investor Act reflect, the Act draws upon the 
Illinois statute in several sections. Virginia 
revised its prudent investor act in a similar 


» vein in 1992. Virginia Code § 26-45.1 (prudent 


investing) (1992). Florida revised its statute in 
1993. Florida Laws, ch. 93-257, amending 
Florida Statutes § 518.11 (prudent investing) 
and creating § 518.112 (delegation). New York 
legislation drawing on the new Restatement 
and on a preliminary version of this Uniform 


_ Prudent Investor Act was enacted in 1994. N.Y. 


Assembly Bill 11683-B, Ch. 609 (1994), adding 


_ Estates, Powers and Trusts Law § 11-2.3 (Pru- 
dent Investor Act). 


Remedies: This Act does not undertake to 


address issues of remedy law or the computa- 


’ tion of damages in trust matters. Remedies are 
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the subject of a reasonably distinct body of 
doctrine. See generally Restatement (Second) 
of Trusts §§ 197-226A (1959) [hereinafter cited 
as Restatement of Trusts 2d; also referred to as 
1959 Restatement]. 

Implications for Charitable and Pension 
Trusts: This Act is centrally concerned with 
the investment responsibilities arising under 
the private gratuitous trust, which is the com- 
mon vehicle for conditioned wealth transfer 
within the family. Nevertheless, the prudent 
investor rule also bears on charitable and pen- 
sion trusts, among others. “In making invest- 
ments of trust funds the trustee of a charitable 
trust is under a duty similar to that of the 
trustee of a private trust.” Restatement of 
Trusts 2d § 389 (1959). The Employee Retire- 
ment Income Security Act (ERISA), the federal 
regulatory scheme for pension trusts enacted in 
1974, absorbs trust-investment law through 
the prudence standard of ERISA § 404(a) 
(1)(B), 29 U.S.C. § 1104(a). The Supreme Court 
has said: “ERISA’s legislative history confirms 
that the Act’s fiduciary responsibility provi- 
sions ‘codif[y] and mak[e] applicable to [ERISA] 
fiduciaries certain principles developed in the 
evolution of the law of trusts.’” Firestone Tire & 
Rubber Co. v. Bruch 

Other Fiduciary Relationships: The Uni- 
form Prudent Investor Act regulates the invest- 
ment responsibilities of trustees. Other fiducia- 
ries — such as executors, conservators, and 
guardians of the property — sometimes have 
responsibilities over assets that are governed 
by the standards of prudent investment. It will 
often be appropriate for states to adapt the law 
governing investment by trustees under this 
Act to these other fiduciary regimes, taking 
account of such changed circumstances as the 
relatively short duration of most executorships 
and the intensity of court supervision of conser- 
vators and guardians in some jurisdictions. The 
present Act does not undertake to adjust trust- 
investment law to the special circumstances of 
the state schemes for administering decedents’ 
estates or conducting the affairs of protected 
persons. 

Although the Uniform Prudent Investor Act 
by its terms applies to trusts and not to chari- 
table corporations, the standards of the Act can 
be expected to inform the investment responsi- 
bilities of directors and officers of charitable 
corporations. As the 1992 Restatement ob- 
serves, “the duties of the members of the gov- 
erning board of a charitable corporation are 
generally similar to the duties of the trustee of 
a charitable trust.” Restatement of Trusts 3d: 
Prudent Investor Rule § 379, Comment b, at 
190 (1992). See also id. § 389, Comment b, at 
190-91 (absent contrary statute or other provi- 
sion, prudent investor rule applies to invest- 
ment of funds held for charitable corporations). 
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As used in this chapter, unless the context otherwise requires: 


(1) “Governing instrument” means: 


(A) A will, deed, trust instrument or agency agreement; 

(B) For purposes of subdivision (1)(A), an agency agreement includes 
but is not limited to, any agreement under which any delegation is made, 
either pursuant to § 35-15-807 or by anyone holding a power or duty 
pursuant to chapter 15, part 12 of this title; 

(2) “Trust” means any fiduciary relationship created by a governing 


instrument; and 


(3) “Trustee” means any fiduciary as defined in § 35-15-1038. 


History. 
Acts 2002, ch. 696, § 2; 2013, ch. 390, § 2. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
12013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2018; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
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judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 20138, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


(a) Except as otherwise provided in subsection (b), a trustee who invests and 
manages trust assets owes a duty to the beneficiaries of the trust to comply 
with the prudent investor rule set forth in this chapter. 

(b) The prudent investor rule, a default rule, may be expanded, restricted, 
eliminated, or otherwise altered by the provisions of a trust. A trustee is not — 
liable to a beneficiary to the extent that the trustee acted in reliance on the 


provisions of the trust. 


History. 
Acts 2002, ch. 696, § 3. 


COMMENTS TO OFFICIAL TEXT 


This section imposes the obligation of pru- 
dence in the conduct of investment functions 
and identifies further sections of the Act that 
specify the attributes of prudent conduct. 

Origins: The prudence standard for trust 
investing traces back to Harvard College v. 
Amory, 26 Mass. (9 Pick.) 446 (1830). Trustees 
should “observe how men of prudence, discre- 
tion and intelligence manage their own affairs, 
not in regard to speculation, but in regard to 
the permanent disposition of their funds, con- 


sidering the probable income, as well as the 
probable safety of the capital to be invested.” 
Id. at 461. 

Prior Legislation: The Model Prudent Man 
Rule Statute (1942), sponsored by the American 
Bankers Association, undertook to codify the 
language of the Amory case. See Mayo A. Shat- 
tuck, The Development of the Prudent Man 
Rule for Fiduciary Investment in the United 
States in the Twentieth Century, 12 Ohio State 
L.J. 491, at 501 (1951); for the text of the model 
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act, which inspired many state statutes, see id. 
at 508-09. Another prominent codification of 
the Amory standard is Uniform Probate Code 
§ 7-302 (1969), which provides that “the 
trustee shall observe the standards in dealing 
with the trust assets that would be observed by 
a prudent man dealing with the property of 
another...”. 

Congress has imposed a comparable pru- 
dence standard for the administration of pen- 
sion and employee benefit trusts in the Em- 
ployee Retirement Income Security Act 
(ERISA), enacted in 1974. ERISA 
§ 404(a)(1)(B), 29 U.S.C. § 1104(a), provides 
that “a fiduciary shall discharge his duties with 
respect to a plan solely in the interest of the 
participants and beneficiaries and ... with the 
care, skill, prudence, and diligence under the 
circumstances then prevailing that a prudent 
man acting in a like capacity and familiar with 
such matters would use in the conduct of an 
enterprise of like character and with like 
aims....” 

Prior Restatement: The Restatement of 
Trusts 2d (1959) also tracked the language of 
the Amory case: “In making investments of 
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trust funds the trustee is under a duty to the 
beneficiary ... to make such investments and 
only such investments as a prudent man would 
make of his own property having in view the 
preservation of the estate and the amount and 
regularity of the income to be derived...” Re- 
statement of Trusts 2d § 227 (1959). 

Objective Standard: The concept of pru- 
dence in the judicial opinions and legislation is 
essentially relational or comparative. It re- 
sembles in this respect the “reasonable person” 
rule of tort law. A prudent trustee behaves as 
other trustees similarly situated would behave. 
The standard is, therefore, objective rather 
than subjective. Sections 2 through 9 of this Act 
[$§ 35-14-104 — 35-14-111] identify the main 
factors that bear on prudent investment behav- 
ior. 

Variation: Almost all of the rules of trust 
law are default rules, that is, rules that the 
settlor may alter or abrogate. Subsection (b) 
carries forward this traditional attribute of 
trust law. Traditional trust law also allows the 
beneficiaries of the trust to excuse its perfor- 
mance, when they are all capable and not 
misinformed. Restatement of Trusts 2d § 216 
(1959). 


| 35-14-104. Standard of care — Portfolio strategy — Risk and return 


objectives. 


(a) A trustee shall invest and manage trust assets as a prudent investor 
would, by considering the purposes, terms, distribution requirements, and 
_ other circumstances of the trust. In satisfying this standard, the trustee shall 
- exercise reasonable care, skill, and caution. 

(b) A trustee’s investment and management decisions respecting individual 
assets must be evaluated not in isolation but in the context of the trust 
) portfolio as a whole and as a part of an overall investment strategy having risk 
_ and return objectives reasonably suited to the trust. 

(c) Among circumstances that a trustee may consider in investing and 
| managing trust assets the following are relevant to the trust or its 


beneficiaries: 
(1) General economic conditions; 


(2) The possible effect of inflation or deflation; 

(3) The expected tax consequences of investment decisions or strategies; 

(4) The role that each investment or course of action plays within the 
overall trust portfolio, which may include financial assets, interests in 
closely held enterprises, tangible and intangible personal property, and real 


property; 


(5) The expected total return from income and the appreciation of capital; 
(6) Other resources of the beneficiaries; 
(7) Needs for liquidity, regularity of income, and preservation or appre- 


ciation of capital; and 


(8) An asset’s special relationship or special value, if any, to the purposes 
of the trust or to one (1) or more of the beneficiaries. 
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(d) A trustee shall make a reasonable effort to verify facts relevant to the 
investment and management of trust assets. 

(e) In addition to the permissible investments listed in §§ 35-3-102 — 
35-3-111, a trustee may invest in any kind of property or type of investment 
consistent with the standards of this chapter. 

(f) A trustee who has special skills or expertise, or is named trustee in 
reliance upon the trustee’s representation that the trustee has special skills or 
expertise, has a duty to use those special skills or expertise. 

(g) The powers granted by this section to trustees, guardians and other 
fiduciaries shall be in addition to the powers existing under other provisions of 
this code authorizing investments by fiduciaries. 


History. 
Acts 2002, ch. 696, § 4. 


NOTES TO DECISIONS 


1. No Breach. 

There was no breach of duty on the part of a 
trustee based on a lack of diversification be- 
cause written documentation had been ex- 
ecuted electing an in-kind distribution of the 
stocks in the estate and which acknowledged 
that the trustee would continue to hold “these 
securities” for a son’s benefit; moreover, a fam- 


ily had owned these stocks for years, and they 
continued to pay large dividends to the trust 
during the administration period. Glass v. Sun- 
trust Bank, 523 S.W.3d 61, 2016 Tenn. App. 
LEXIS 305 (Tenn. Ct. App. May 4, 2016), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 710 
(Tenn. Sept. 26, 2016). 


COMMENTS TO OFFICIAL TEXT 


Section 2 [§ 35-14-104] is the heart of the 
Act. Subsections (a), (b), and (c) are patterned 
loosely on the language of the Restatement of 
Trusts 3d: Prudent Investor Rule § 227 (1992), 
and on the 1991 Illinois statute, 760 ILCS 
§ 5/5a (1992). Subsection (f) is derived from 
Uniform Probate Code § 7-302 (1969). 

Objective Standard: Subsection (a) of this 
Act [§ 35-14-104(a)] carries forward the rela- 
tional and objective standard made familiar in 
the Amory case, in earlier prudent investor 
legislation, and in the Restatements. Early 
formulations of the prudent person rule were 
sometimes troubled by the effort to distinguish 
between the standard of a prudent person in- 
vesting for another and investing on his or her 
own account. The language of subsection (a), by 
relating the trustee’s duty to “the purposes, 
terms, distribution requirements, and other 
circumstances of the trust,” should put such 
questions to rest. The standard is the standard 
of the prudent investor similarly situated. 

Portfolio Standard: Subsection (b) empha- 
sizes the consolidated portfolio standard for 
evaluating investment decisions. An invest- 
ment that might be imprudent standing alone 
can become prudent if undertaken in sensible 
relation to other trust assets, or to other non- 
trust assets. In the trust setting the term 
“portfolio” embraces the entire trust estate. 

Risk and Return: Subsection (b) also 
sounds the main theme of modern investment 


practice, sensitivity to the risk/return curve. 
See generally the works cited in the Prefatory 
Note to this Act, under “Literature.” Returns 
correlate strongly with risk, but tolerance for 
risk varies greatly with the financial and other 
circumstances of the investor, or in the case of a 
trust, with the purposes of the trust and the 
relevant circumstances of the beneficiaries. A 
trust whose main purpose is to support an 
elderly widow of modest means will have a 
lower risk tolerance than a trust to accumulate 
for a young scion of great wealth. — 

Subsection (b) of this Act [§ 35-14-104(b)] 
follows Restatement of Trusts 3d: Prudent In- 
vestor Rule § 227(a), which provides that the 
standard of prudent investing “requires the 
exercise of reasonable care, skill, and caution, 
and is to be applied to investments not in 
isolation but in the context of the trust portfolio 
and as a part of an overall investment strategy, 
which should incorporate risk and return objec- 
tives reasonably suitable to the trust.” 

Factors Affecting Investment: Subsection 
(c) points to certain of the factors that com- — 
monly bear on risk/return preferences in fidu- 
ciary investing. This listing is nonexclusive. 
Tax considerations, such as preserving the 
stepped up basis on death under Internal Rev- 
enue Code § 1014 [26 U.S.C. § 1014] for low- 
basis assets, have traditionally been exception- 
ally important in estate planning for affluent 
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persons. Under the present recognition rules of 
the federal income tax, taxable investors, in- 
cluding trust beneficiaries, are in general best 
served by an investment strategy that mini- 
mizes the taxation incident to portfolio turn- 
over. See generally Robert H. Jeffrey & Robert 
D. Arnott, Is Your Alpha Big Enough to Cover 
Its Taxes?, Journal of Portfolio Management 15 
(Spring 1993). 

Another familiar example of how tax consid- 
erations bear upon trust investing: In a regime 
of pass-through taxation, it may be prudent for 
the trust to buy lower yielding tax-exempt 
securities for high-bracket taxpayers, whereas 
it would ordinarily be imprudent for the trust- 
ees of a charitable trust, whose income is tax 
exempt, to accept the lowered yields associated 
with tax-exempt securities. 

When tax considerations affect beneficiaries 
differently, the trustee’s duty of impartiality 
requires attention to the competing interests of 
each of them. 

Subsection (c)(8), allowing the trustee to take 
into account any preferences of the beneficia- 
ries respecting heirlooms or other prized assets, 
derives from the Illinois act, 760 ILCS § 5/ 
5(a)(4) (1992). 

Duty To Monitor: Subsections (a) through 
(d) apply both to investing and managing trust 
assets. “Managing” embraces monitoring, that 
is, the trustee’s continuing responsibility for 
oversight of the suitability of investments al- 
ready made as well as the trustee’s decisions 
respecting new investments. 

Duty To Investigate: Subsection (d) carries 
forward the traditional responsibility of the 
fiduciary investor to examine information 


| likely to bear importantly on the value or the 


security of an investment — for example, audit 
reports or records of title. E.g., Estate of Col- 


_ lins, 72 Cal. App. 3d 663, 189 Cal. Rptr. 644 


(1977) (trustees lent on a junior mortgage on 
unimproved real estate, failed to have land 
appraised, and accepted an unaudited financial 
statement; held liable for losses). 

Abrogating Categoric Restrictions: Sub- 
section 2(e) [§ 35-14-104(e)] clarifies that no 


particular kind of property or type of invest- 


ment is inherently imprudent. Traditional 


trust law was encumbered with a variety of 
' categoric exclusions, such as prohibitions on 
| junior mortgages or new ventures. In some 


states legislation created so-called “legal lists” 
of approved trust investments. The universe of 


investment products changes incessantly. In- 


vestments that were at one time thought too 


risky, such as equities, or more recently, fu- 


tures, are now used in fiduciary portfolios. By 


- contrast, the investment that was at one time 


thought ideal for trusts, the long-term bond, 


has been discovered to import a level of risk and 


volatility — in this case, inflation risk — that 


| had not been anticipated. Accordingly, section 
| 2(e) of this Act [§ 35-14-104(e)] follows Restate- 
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ment of Trusts 3d: Prudent Investor Rule in 
abrogating categoric restrictions. The Restate- 
ment says: “Specific investments or techniques 
are not per se prudent or imprudent. The riski- 
ness of a specific property, and thus the propri- 
ety of its inclusion in the trust estate, is not 
judged in the abstract but in terms of its 
anticipated effect on the particular trust’s port- 
folio.” Restatement of Trusts 3d: Prudent Inves- 
tor Rule § 227, Comment f, at 24 (1992). The 
premise of subsection 2(e) [§ 35-14-104(e)] is 
that trust beneficiaries are better protected by 
the Act’s emphasis on close attention to risk/ 
return objectives as prescribed in subsection 
2(b) [§ 35-14-104(b)] than in attempts to iden- 
tify categories of investment that are per se 
prudent or imprudent. 

The Act impliedly disavows the emphasis in 
older law on avoiding “speculative” or “risky” 
investments. Low levels of risk may be appro- 
priate in some trust settings but inappropriate 
in others. It is the trustee’s task to invest at a 
risk level that is suitable to the purposes of the 
trust. 

The abolition of categoric restrictions against 
types of investment in no way alters the trust- 
ee’s conventional duty of loyalty, which is reit- 
erated for the purposes of this Act in Section 5 
[§ 35-14-107]. For example, were the trustee to 
invest in a second mortgage on a piece of real 
property owned by the trustee, the investment 
would be wrongful on account of the trustee’s 
breach of the duty to abstain from self-dealing, 
even though the investment would no longer 
automatically offend the former categoric re- 
striction against fiduciary investments in ju- 
nior mortgages. 

Professional Fiduciaries: The distinction 
taken in subsection (f) between amateur and 
professional trustees is familiar law. The pru- 
dent investor standard applies to a range of 
fiduciaries, from the most sophisticated profes- 
sional investment management firms and cor- 
porate fiduciaries, to family members of mini- 
mal experience. Because the standard of 
prudence is relational, it follows that the stan- 
dard for professional trustees is the standard of 
prudent professionals; for amateurs, it is the 
standard of prudent amateurs. Restatement of 
Trusts 2d § 174 (1959) provides: “The trustee is 
under a duty to the beneficiary in administer- 
ing the trust to exercise such care and skill asa 
man of ordinary prudence would exercise in 
dealing with his own property; and if the 
trustee has or procures his appointment as 
trustee by representing that he has greater 
skill than that of a man of ordinary prudence, 
he is under a duty to exercise such skill.” Case 
law strongly supports the concept of the higher 
standard of care for the trustee representing 
itself to be expert or professional. See Annot., 
Standard of Care Required of Trustee Repre- 
senting Itself to Have Expert Knowledge or 
Skill, 91 A.L.R. 3d 904 (1979) & 1992 Supp. at 
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48-49, 

The Drafting Committee declined the sugges- 
tion that the Act should create an exception to 
the prudent investor rule (or to the diversifica- 
tion requirement of Section 3 [§ 35-14-105]) in 
the case of smaller trusts. The Committee be- 
lieves that subsections (b) and (c) of the Act 
emphasize factors that are sensitive to the 
traits of small trusts; and that subsection (f) 
adjusts helpfully for the distinction between 
professional and amateur trusteeship. Further- 
more, it is always open to the settlor of a trust 
under Section 1(b) of the Act [§ 35-14-103(b)] to 
reduce the trustee’s standard of care if the 
settlor deems such a step appropriate. The 
official comments to the 1992 Restatement ob- 
serve that pooled investments, such as mutual 
funds and bank common trust funds, are espe- 
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cially suitable for small trusts. Restatement of 
Trusts 3d: Prudent Investor Rule § 227, Com- 
ments h, m, at 28, 51; reporter’s note to Com- 
ment g, id. at 83. 

Matters of Proof: Although virtually all 
express trusts are created by written instru- 
ment, oral trusts are known, and accordingly, 
this Act presupposes no formal requirement 
that trust terms be in writing. When there is a 
written trust instrument, modern authority 
strongly favors allowing evidence extrinsic to 
the instrument to be consulted for the purpose 
of ascertaining the settlor’s intent. See Uniform 
Probate Code § 2-601 (1990), Comment; Re- 
statement (Third) of Property: Donative Trans- 
fers (Preliminary Draft No. 2, ch. 11, Sept. 11, 
1992). 


(a) A trustee shall diversify the investments of the trust: 

(1) Unless the trustee reasonably determines that, because of special 
circumstances, the purposes of the trust are better served without diversi- 
fying, or 

(2) Except as otherwise provided in subsection (b). 

(b)(1) In the absence of express provisions to the contrary in the governing 
instrument, a fiduciary may without liability continue to hold property 
received into a trust at its inception or subsequently added to it or acquired 
pursuant to proper authority if and as long as the fiduciary, in the exercise 
of good faith and reasonable prudence, discretion and intelligence, may 
consider that retention is in the best interest of the trust and its beneficiaries 
or in furtherance of the goals of the trustor as determined from that 
instrument. Such property may include capital stock in the corporate 
fiduciary and stock in any corporation controlling, controlled by or under 
common control with such fiduciary; and the fiduciary may acquire addi- 
tional shares of such stock by stock dividends, stock splits, exchanges and 
conversions for other stock or debentures and exercise of rights to acquire 
stock of the corporation or another corporation acquiring the stock of the 
corporation by merger, consolidation or reorganization. 

(2) In the absence of express provisions to the contrary in the governing 
instrument, a deposit of trust funds at interest in any bank, savings and loan 
association or other financial institution (including the fiduciary and an 
affiliated depository institution) shall be a qualified investment to the extent 
that such deposit is insured under any present or future law of the United 
States. The fiduciary may also hold deposits in such institutions without 
interest in reasonable amounts and for reasonable times for operating 
expenses, anticipated distributions and pending investments. 
(c)(1) Notwithstanding any other provision of this chapter to the contrary, 
and except as otherwise provided in the governing instrument, the duties of 
a trustee regarding the acquisition, retention or ownership of a contract of 
insurance on the life of the grantor of the trust, or on the lives of the grantor 
and the grantor’s spouse, children, grandchildren, or parents, do not include 
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(A) Determine whether any contract of life insurance in the trust, or to 
be acquired by the trust, is or remains a proper investment; 
(i) As to the type of insurance contract; 
(ii) As to the quality of the insurance company; 


(ii) Or otherwise; 


(B) Diversify the investment; or 


(C) Exercise any policy options, rights, or privileges available under any 
contract of life insurance in the trust, including any right to borrow the 
cash value or reserve of the policy, acquire a paid-up policy, or convert to 


a different policy. 


(2) The trustee is not liable to the beneficiaries of the contract of 
insurance or to any other party for loss arising from the absence of these 
duties regarding insurance contracts under this subsection (c). 


History. 
Acts 2002, ch. 696, § 5. 


NOTES TO DECISIONS 


1. No Breach. 

There was no breach of duty on the part of a 
trustee based on a lack of diversification be- 
cause written documentation had been ex- 
ecuted electing an in-kind distribution of the 
stocks in the estate and which acknowledged 
that the trustee would continue to hold “these 
securities” for a son’s benefit; moreover, a fam- 


ily had owned these stocks for years, and they 
continued to pay large dividends to the trust 
during the administration period. Glass v. Sun- 
trust Bank, 523 S.W.3d 61, 2016 Tenn. App. 
LEXIS 305 (Tenn. Ct. App. May 4, 2016), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 710 
(Tenn. Sept. 26, 2016). 


COMMENTS TO OFFICIAL TEXT 


The language of this section derives from 
Restatement of Trusts 2d § 228 (1959). ERISA 
insists upon a comparable rule for pension 
trusts. ERISA § 404(a)(1)(C), 29 U.S.C. 
§ 1104(a)(1)(C). Case law overwhelmingly sup- 
ports the duty to diversify. See Annot., Duty of 
Trustee to Diversify Investments, and Liability 
for Failure to Do So, 24 A.L.R. 3d 730 (1969) & 
1992 Supp. at 78-79. 

The 1992 Restatement of Trusts takes the 
significant step of integrating the diversifica- 
tion requirement into the concept of prudent 
investing. Section 227(b) of the 1992 Restate- 
ment treats diversification as one of the funda- 
mental elements of prudent investing, replac- 
ing the separate section 228 of the Restatement 
of Trusts 2d. The message of the 1992 Restate- 
ment, carried forward in Section 3 of this Act 
[§ 35-14-105], is that prudent investing ordi- 
narily requires diversification. 

Circumstances can, however, overcome the 
duty to diversify. For example, if a tax-sensitive 
trust owns an underdiversified block of low- 
basis securities, the tax costs of recognizing the 
gain may outweigh the advantages of diversi- 
fying the holding. The wish to retain a family 


_ business is another situation in which the pur- 


poses of the trust sometimes override the con- 
ventional duty to diversify. 

Rationale for Diversification: “Diversifi- 
cation reduces risk.... [because] stock price 
movements are not uniform. They are imper- 
fectly correlated. This means that if one holds a 
well diversified portfolio, the gains in one in- 
vestment will cancel out the losses in another.” 
Jonathan R. Macey, An Introduction to Modern 
Financial Theory 20 (American College of Trust 
and Estate Counsel Foundation, 1991). For 
example, during the Arab oil embargo of 1973, 
international oil stocks suffered declines, but 
the shares of domestic oil producers and coal 
companies benefitted. Holding a broad enough 
portfolio allowed the investor to set off, to some 
extent, the losses associated with the embargo. 

Modern portfolio theory divides risk into the 
categories of “compensated” and “uncompen- 
sated” risk. The risk of owning shares in a 
mature and well-managed company in a settled 
industry is less than the risk of owning shares 
in a start-up high-technology venture. The in- 
vestor requires a higher expected return to 
induce the investor to bear the greater risk of 
disappointment associated with the start-up 
firm. This is compensated risk — the firm pays 
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the investor for bearing the risk. By contrast, 
nobody pays the investor for owning too few 
stocks. The investor who owned only interna- 
tional oils in 1973 was running a risk that could 
have been reduced by having configured the 
portfolio differently — to include investments 
in different industries. This is uncompensated 
risk — nobody pays the investor for owning 
shares in too few industries and too few com- 
panies. Risk that can be eliminated by adding 
different stocks (or bonds) is uncompensated 
risk. The object of diversification is to minimize 
this uncompensated risk of having too few 
investments. “As long as stock prices do not 
move exactly together, the risk of a diversified 
portfolio will be less than the average risk of 
the separate holdings.” R.A. Brealey, An Intro- 
duction to Risk and Return from Common 
Stocks 1038 (2d ed. 1983). 

There is no automatic rule for identifying 
how much diversification is enough. The 1992 
Restatement says: “Significant diversification 
advantages can be achieved with a small num- 
ber of well-selected securities representing dif- 
ferent industries ... Broader diversification is 
usually to be preferred in trust investing,” and 
pooled investment vehicles “make thorough di- 
versification practical for most trustees.” Re- 
statement of Trusts 3d: Prudent Investor Rule 
§ 227, General Note on Comments e-h, at 77 
(1992). See also Macey, supra, at 23-24; 
Brealey, supra, at 111-13. 

Diversifying by Pooling: It is difficult for a 
small trust fund to diversify thoroughly by 
constructing its own portfolio of individually 
selected investments. Transaction costs such as 
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the round-lot (100 share) trading economies 
make it relatively expensive for a small inves- 
tor to assemble a broad enough portfolio to 
minimize uncompensated risk. For this reason, 
pooled investment vehicles have become the 
main mechanism for facilitating diversification 
for the investment needs of smaller trusts. 

Most states have legislation authorizing com- 
mon trust funds; see 3 Austin W. Scott & 
William F. Fratcher, The Law of Trusts § 227.9, 
at 463-65 n.26 (4th ed. 1988) (collecting cita- 
tions to state statutes). As of 1992, 35 states 
and the District of Columbia had enacted the 
Uniform Common Trust Fund Act (UCTFA) 
(1938), overcoming the rule against commin- 
gling trust assets and expressly enabling banks 
and trust companies to establish common trust 
funds. 7 Uniform Laws Ann. 1992 Supp. at 130 
(schedule of adopting states). The Prefatory 
Note to the UCTFA explains: “The purposes of 
such a common or joint investment fund are to 
diversify the investment of the several trusts 
and thus spread the risk of loss, and to make it 
easy to invest any amount of trust funds 
quickly and with a small amount of trouble.” 7 
Uniform Laws Ann. 402 (1985). 

Fiduciary Investing in Mutual Funds: 
Trusts can also achieve diversification by in- 
vesting in mutual funds. See Restatement of 
Trusts 3d: Prudent Investor Rule, § 227, Com- 
ment m, at 99-100 (1992) (endorsing trust in- 
vestment in mutual funds). ERISA § 401(b)(1), 
29 U.S.C. § 1101(b)(1), expressly authorizes 
pension trusts to invest in mutual funds, iden- 
tified as securities “issued by an investment 
company registered under the Investment 
Company Act of 1940...” 


35-14-106. Duties at inception of trusteeship. 


Within a reasonable time after accepting a trusteeship or receiving trust 
assets, a trustee shall review the trust assets and make and implement 
decisions concerning the retention and disposition of assets, in order to bring 
the trust portfolio into compliance with the purposes, terms, distribution 
requirements, and other circumstances of the trust, and with the requirements 


of this chapter. 


History. 
Acts 2002, ch. 696, § 6. 


NOTES TO DECISIONS 


1. When Duty Arises. 

Grant of summary judgment in favor of the 
bank in the decedent’s daughter’s action 
against it was appropriate because the bank’s 
duty to assert control over the assets in ques- 
tion did not surface until a reasonable time 


after receiving trust assets. Wood v. Lowery, — 
238 S.W.3d 747, 2007 Tenn. App. LEXIS 119 
(Tenn. Ct. App. Mar. 6, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 695 (Tenn. Aug. 
13, 2007). 
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UNIFORM PRUDENT INVESTOR ACT 


35-14-107 


COMMENTS TO OFFICIAL TEXT 


Section 4 [§ 35-14-106], requiring the trustee 
to dispose of unsuitable assets within a reason- 
able time, is old law, codified in Restatement of 
Trusts 3d: Prudent Investor Rule § 229 (1992), 
lightly revising Restatement of Trusts 2d § 230 
(1959). The duty extends as well to investments 
that were proper when purchased but subse- 
quently become improper. Restatement of 
Trusts 2d § 231 (1959). The same standards 
apply to successor trustees, see Restatement of 
Trusts 2d § 196 (1959). 

The question of what period of time is rea- 
sonable turns on the totality of factors affecting 
the asset and the trust. The 1959 Restatement 
took the view that “[o]rdinarily any time within 
a year is reasonable, but under some circum- 
stances a year may be too long a time and under 


35-14-107. Loyalty. 


other circumstances a trustee is not liable al- 
though he fails to effect the conversion for more 
than a year.” Restatement of Trusts 2d § 230, 
comment b (1959). The 1992 Restatement re- 
treated from this rule of thumb, saying, “No 
positive rule can be stated with respect to what 
constitutes a reasonable time for the sale or 
exchange of securities.” Restatement of Trusts 
3d: Prudent Investor Rule § 229, comment b 
(1992), 

The criteria and circumstances identified in 
Section 2 of this Act [§ 35-14-104] as bearing 
upon the prudence of decisions to invest and 
manage trust assets also pertain to the pru- 
dence of decisions to retain or dispose of incep- 
tion assets under this section. 


A trustee shall invest and manage the trust assets solely in the interest of 


the beneficiaries. 


History. 
Acts 2002, ch. 696, § 7. 


COMMENTS TO OFFICIAL TEXT 


The duty of loyalty is perhaps the most 
characteristic rule of trust law, requiring the 
trustee to act exclusively for the beneficiaries, 
as opposed to acting for the trustee’s own inter- 
est or that of third parties. The language of 
Section 4 of this Act [§ 35-14-106] derives from 
Restatement of Trusts 3d: Prudent Investor 
Rule § 170 (1992), which makes minute 
changes in Restatement of Trusts 2d § 170 
(1959). 

The concept that the duty of prudence in 
trust administration, especially in investing 
and managing trust assets, entails adherence 
to the duty of loyalty is familiar. ERISA 
§ 404(a)(1)(B), 29 U.S.C. § 1104(a)(1)(B), ex- 
tracted in the Comment to Section 1 of this Act 
I$ 35-14-1038], effectively merges the require- 
ments of prudence and loyalty. A fiduciary can- 
not be prudent in the conduct of investment 
functions if the fiduciary is sacrificing the in- 
terests of the beneficiaries. 

The duty of loyalty is not limited to settings 
entailing self-dealing or conflict of interest in 
which the trustee would benefit personally 
from the trust. “The trustee is under a duty to 
the beneficiary in administering the trust not to 
be guided by the interest of any third person. 
Thus, it is improper for the trustee to sell trust 
property to a third person for the purpose of 
benefitting the third person rather than the 
trust.” Restatement of Trusts 2d § 170, com- 
ment q, at 371 (1959). 

No form of so-called “social investing” is con- 


sistent with the duty of loyalty if the invest- 
ment activity entails sacrificing the interests of 
trust beneficiaries — for example, by accepting 
below-market returns — in favor of the inter- 
ests of the persons supposedly benefitted by 
pursuing the particular social cause. See, e.g., 
John H. Langbein & Richard Posner, Social 
Investing and the Law of Trusts, 79 Michigan 
L. Rev. 72, 96-97 (1980) (collecting authority). 
For pension trust assets, see generally Ian D. 
Lanoff, The Social Investment of Private Pen- 
sion Plan Assets: May it Be Done Lawfully 
under ERISA?, 31 Labor L.J. 387 (1980). Com- 
mentators supporting social investing tend to 
concede the overriding force of the duty of 
loyalty. They argue instead that particular 
schemes of social investing may not result in 
below-market returns. See, eg., Marcia 
O’Brien Hylton, “Socially Responsible” Invest- 
ing: Doing Good Versus Doing Well in an Inef- 
ficient Market, 42 American U.L. Rev. 1 (1992). 
In 1994 the Department of Labor issued an 
Interpretive Bulletin reviewing its prior analy- 
sis of social investing questions and reiterating 
that pension trust fiduciaries may invest only 
in conformity with the prudence and loyalty 
standards of ERISA §§ 403-404. Interpretive 
Bulletin 94-1, 59 Fed. Regis. 32606 (Jun. 22, 
1994), to be codified as 29 CFR § 2509.94-1. 
The Bulletin reminds fiduciary investors that 
they are prohibited from “subordinatl[ing] the 
interests of participants and beneficiaries in 


35-14-108 


their retirement income to unrelated objec- 
tives.” 


35-14-108. Impartiality. 
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If a trust has two (2) or more beneficiaries, the trustee shall act impartially 
in investing and managing the trust assets, taking into account any differing 


interests of the beneficiaries. 


History. 
Acts 2002, ch. 696, § 8. 


COMMENTS TO OFFICIAL TEXT 


The duty of impartiality derives from the 
duty of loyalty. When the trustee owes duties to 
more than one beneficiary, loyalty requires the 
trustee to respect the interests of all the ben- 
eficiaries. Prudence in investing and adminis- 
tration requires the trustee to take account of 
the interests of all the beneficiaries for whom 
the trustee is acting, especially the conflicts 
between the interests of beneficiaries inter- 
ested in income and those interested in 
principal. 

The language of Section 6 [§ 35-14-108] de- 
rives from Restatement of Trusts 2d § 183 
(1959); see also id., § 232. Multiple beneficia- 
ries may be beneficiaries in succession (such as 


35-14-109. Investment costs. 


life and remainder interests) or beneficiaries 
with simultaneous interests (as when the in- 
come interest in a trust is being divided among 
several beneficiaries). 

The trustee’s duty of impartiality commonly 
affects the conduct of investment and manage- 
ment functions in the sphere of principal and 
income allocations. This Act prescribes no re- 
gime for allocating receipts and expenses. The 
details of such allocations are commonly 
handled under specialized legislation, such as 
the Revised Uniform Principal and Income Act 
(1962) (which is presently under study by the 
Uniform Law Commission with a view toward 
further revision). 


In investing and managing trust assets, a trustee may only incur costs that 
are appropriate and reasonable in relation to the assets, the purposes of the 


trust, and the skills of the trustee. 


History. 
Acts 2002, ch. 696, § 9. 


COMMENTS TO OFFICIAL TEXT 


Wasting beneficiaries’ money is imprudent. 
In devising and implementing strategies for the 
investment and management of trust assets, 
trustees are obliged to minimize costs. 

The language of Section 7 [§ 35-14-109] de- 
rives from Restatement of Trusts 2d § 188 
(1959). The Restatement of Trusts 3d says: 
“Concerns over compensation and _ other 
charges are not an obstacle to a reasonable 


35-14-110. Reviewing compliance. 


course of action using mutual funds and other 
pooling arrangements, but they do require spe- 
cial attention by a trustee... [I]t is important 
for trustees to make careful cost comparisons, 
particularly among similar products of a spe- 
cific type being considered for a trust portfolio.” 
Restatement of Trusts 3d: Prudent Investor 
Rule § 227, comment m, at 58 (1992). 


Compliance with the prudent investor rule is determined in light of the facts 
and circumstances existing at the time of a trustee’s decision or action and not 


by hindsight. 
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History. 
Acts 2002, ch. 696, § 10. 


UNIFORM PRUDENT INVESTOR ACT 


35-14-111 


COMMENTS TO OFFICIAL TEXT 


This section derives from the 1991 Illinois 
act, 760 ILCS § 5/5(a)(2) (1992), which draws 
upon Restatement of Trusts 3d: Prudent Inves- 
tor Rule § 227, comment b, at 11 (1992). Trust- 
ees are not insurers. Not every investment or 


management decision will turn out in the light 
of hindsight to have been successful. Hindsight 
is not the relevant standard. In the language of 
law and economics, the standard is ex ante, not 
ex post. 


35-14-111. Delegation of investment and management functions. 


(a) A trustee may delegate investment and management functions that a 
prudent trustee of comparable skills could properly delegate under the 
circumstances. The trustee shall exercise reasonable care, skill, and caution in: 


(1) Selecting an agent; 


(2) Establishing the scope and terms of the delegation, consistent with the 


purposes and terms of the trust; and 


(3) Periodically reviewing the agent’s actions in order to monitor the 
agent’s performance and compliance with the terms of the delegation. 
(b) In performing a delegated function, an agent owes a duty to the trust to 
exercise reasonable care to comply with the terms of the delegation. 
(c) A trustee who complies with the requirements of subsection (a) is not 
liable to the beneficiaries or to the trust for the decisions or actions of the agent 


to whom the function was delegated. 


(d) By accepting the delegation of a trust function from the trustee of a trust 
that is subject to the law of this state, an agent submits to the jurisdiction of 


the courts of this state. 


History. 
Acts 2002, ch. 696, § 11. 


COMMENTS TO OFFICIAL TEXT 


This section of the Act reverses the much- 
criticized rule that forbad trustees to delegate 
investment and management functions. The 
language of this section is derived from Re- 
statement of Trusts 3d: Prudent Investor Rule 
§ 171 (1992), discussed infra, and from the 
1991 Illinois act, 760 ILCS § 5/5.1(b), (c) 
(1992). 

Former Law: The former nondelegation 
rule survived into the 1959 Restatement: “The 
trustee is under a duty to the beneficiary not to 
delegate to others the doing of acts which the 
trustee can reasonably be required personally 
to perform.” The rule put a premium on the 
frequently arbitrary task of distinguishing dis- 
cretionary functions that were thought to be 
nondelegable from supposedly ministerial func- 
tions that the trustee was allowed to delegate. 
Restatement of Trusts 2d § 171 (1959). 

The Restatement of Trusts 2d admitted in a 
comment that “There is not a clear-cut line 


dividing the acts which a trustee can properly 
delegate from those which he cannot properly 
delegate.” Instead, the comment directed atten- 
tion to a list of factors that “may be of impor- 
tance: (1) the amount of discretion involved; (2) 
the value and character of the property in- 
volved; (3) whether the property is principal or 
income; (4) the proximity or remoteness of the 
subject matter of the trust; (5) the character of 
the act as one involving professional skill or 
facilities possessed or not possessed by the 
trustee himself.” Restatement of Trusts 2d 
§ 171, comment d (1959). The 1959 Restate- 
ment further said: “A trustee cannot properly 
delegate to another power to select invest- 
ments.” Restatement of Trusts 2d § 171, com- 
ment h (1959). 

For discussion and criticism of the former 
rule see William L. Cary & Craig B. Bright, The 
Delegation of Investment Responsibility for En- 
dowment Funds, 74 Columbia L. Rev. 207 


35-14-11] 


(1974); John H. Langbein & Richard A. Posner, 
Market Funds and Trust-Investment Law, 1976 
American Bar Foundation Research J. 1, 18-24. 

The Modern Trend To Favor Delegation: 
The trend of subsequent legislation, culminat- 
ing in the Restatement of Trusts 3d: Prudent 
Investor Rule, has been strongly hostile to the 
nondelegation rule. See John H. Langbein, Re- 
versing the Nondelegation Rule of Trust-In- 
vestment Law, 59 Missouri L. Rev. 105 (1994). 

The Delegation Rule of the Uniform 
Trustee Powers Act: The Uniform Trustee 
Powers Act (1964) effectively abrogates the 
nondelegation rule. It authorizes trustees “to 
employ persons, including attorneys, auditors, 
investment advisors, or agents, even if they are 
associated with the trustee, to advise or assist 
the trustee in the performance of his adminis- 
trative duties; to act without independent in- 
vestigation upon their recommendations; and 
instead of acting personally, to employ one or 
more agents to perform any act of administra- 
tion, whether or not discretionary...” Uniform 
Trustee Powers Act § 3(24), 7B Uniform Laws 
Ann. 748 (1985). The Act has been enacted in 16 
states, see “Record of Passage of Uniform and 
Model Acts as of September 30, 1993,” 1993-94 
Reference Book of Uniform Law Commission- 
ers (unpaginated, following page 111) (1993). 

UMIFA’s Delegation Rule: The Uniform 
Management of Institutional Funds Act (1972) 
(UMIFA), authorizes the governing boards of 
eleemosynary institutions, who are trustee-like 
fiduciaries, to delegate investment matters ei- 
ther to a committee of the board or to outside 
investment advisors, investment counsel, man- 
agers, banks, or trust companies. UMIFA § 5, 
7A Uniform Laws Ann. 705 (1985). UMIFA has 
been enacted in 38 states, see “Record of Pas- 
sage of Uniform and Model Acts as of Septem- 
ber 30, 1993,” 1993-94 Reference Book of Uni- 
form Law Commissioners (unpaginated, 
following page 111) (1993). 

ERISA’s Delegation Rule: The Employee 
Retirement Income Security Act of 1974, the 
federal statute that prescribes fiduciary stan- 
dards for investing the assets of pension and 
employee benefit plans, allows a pension or 
employee benefit plan to provide that “author- 
ity to manage, acquire or dispose of assets of 
the plan is delegated to one or more investment 
managers....” ERISA § 403(a)(2), 29 U.S.C. 
§ 1103(a)(2). Commentators have explained 
the rationale for ERISA’s encouragement of 
delegation: 

ERISA ... Invites the dissolution of unitary 
trusteeship ... ERISA’s fractionation of tradi- 
tional trusteeship reflects the complexity of the 
modern pension trust. Because millions, even 
billions of dollars can be involved, great care is 
required in investing and safekeeping plan as- 
sets. Administering such plans-computing and 
honoring benefit entitlements across decades of 
employment and retirement-is also a complex 
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business ... Since, however, neither the sponsor 
nor any other single entity has a comparative 
advantage in performing all these functions, 
the tendency has been for pension plans to use 
a variety of specialized providers. A consulting 
actuary, a plan administration firm, or an in- 
surance company may oversee the design of a 
plan and arrange for processing benefit claims. 
Investment industry professionals manage the 
portfolio (the largest plans spread their pension 
investments among dozens of money manage- 
ment firms).John H. Langbein & Bruce A. 
Wolk, Pension and Employee Benefit Law 496 
(1990). 

The Delegation Rule of the 1992 Restate- 
ment: The Restatement of Trusts 3d: Prudent 
Investor Rule (1992) repeals the nondelegation 
rule of Restatement of Trusts 2d § 171 (1959), 
extracted supra, and replaces it with substitute 
text that reads: 

§ 171. Duty with Respect to Delegation. A 
trustee has a duty personally to perform the 
responsibilities of trusteeship except as a pru- 
dent person might delegate those responsibili- 
ties to others. In deciding whether, to whom, 
and in what manner to delegate fiduciary au- 
thority in the administration of a trust, and 
thereafter in supervising agents, the trustee is 
under a duty to the beneficiaries to exercise 
fiduciary discretion and to act as a prudent 
person would act in similar circumstances. 

Restatement of Trusts 3d: Prudent Investor 
Rule § 171 (1992). The 1992 Restatement inte- 
grates this delegation standard into the pru- 
dent investor rule of section 227, providing that 
“the trustee must ... act with prudence in 
deciding whether and how to delegate to others 
... Restatement of Trusts 3d: Prudent Investor 
Rule § 227(c) (1992). 

Protecting the Beneficiary Against Un- 
reasonable Delegation: There is an intrinsic 
tension in trust law between granting trustees 
broad powers that facilitate flexible and effi- 
cient trust administration, on the one hand, 
and protecting trust beneficiaries from the mis- 
use of such powers on the other hand. A broad 
set of trustees’ powers, such as those found in 
most lawyer-drafted instruments and exempli- 
fied in the Uniform Trustees’ Powers Act, per- 
mits the trustee to act vigorously and expedi- 
tiously to maximize the interests of the 
beneficiaries in a variety of transactions and 
administrative settings. Trust law relies upon 
the duties of loyalty and prudent administra- 
tion, and upon procedural safeguards such as 
periodic accounting and the availability of judi- 
cial oversight, to prevent the misuse of these 
powers. Delegation, which is a species of 
trustee power, raises the same tension. If the 
trustee delegates effectively, the beneficiaries 
obtain the advantage of the agent’s specialized 
investment skills or whatever other attributes 
induced the trustee to delegate. But if the 
trustee delegates to a knave or an incompetent, 
the delegation can work harm upon the 
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beneficiaries. 

Section 9 of the Uniform Prudent Investor 
Act [§ 35-14-111] is designed to strike the ap- 
propriate balance between the advantages and 
the hazards of delegation. Section 9 [§ 35-14- 
111] authorizes delegation under the limita- 
tions of subsections (a) and (b). Section 9(a) 
[§ 35-14-111(a)] imposes duties of care, skill, 
and caution on the trustee in selecting the 
agent, in establishing the terms of the delega- 
tion, and in reviewing the agent’s compliance. 

The trustee’s duties of care, skill, and caution 
in framing the terms of the delegation should 
protect the beneficiary against overbroad del- 
egation. For example, a trustee could not pru- 
dently agree to an investment management 
agreement containing an exculpation clause 
that leaves the trust without recourse against 
reckless mismanagement. Leaving one’s benefi- 
ciaries remediless against willful wrongdoing is 
inconsistent with the duty to use care and 
caution in formulating the terms of the delega- 
tion. This sense that it is imprudent to expose 
beneficiaries to broad exculpation clauses un- 
derlies both federal and state legislation re- 
stricting exculpation clauses, e.g., ERISA 
8§ 404(a)(1)(D), 410(a), 29 U.S.C. 
8§ 1104(a)(1)(D), 1110(a); New York Est. Pow- 
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35-14-1138 


ers Trusts Law § 11-1.7 (McKinney 1967). 

Although subsection (c) of the Act [§ 35-4- 
111(c)] exonerates the trustee from personal 
responsibility for the agent’s conduct when the 
delegation satisfies the standards of subsection 
9(a) [§ 35-14-111(a)], subsection 9(b) [§ 35-14- 
111(a)]| makes the agent responsible to the 
trust. The beneficiaries of the trust can, there- 
fore, rely upon the trustee to enforce the terms 
of the delegation. 

Costs: The duty to minimize costs that is 
articulated in Section 7 [§ 35-14-109] of this 
Act applies to delegation as well as to other 
aspects of fiduciary investing. In deciding 
whether to delegate, the trustee must balance 
the projected benefits against the likely costs. 
Similarly, in deciding how to delegate, the 
trustee must take costs into account. The 
trustee must be alert to protect the beneficiary 
from “double dipping.” If, for example, the 
trustee’s regular compensation schedule pre- 
supposes that the trustee will conduct the in- 
vestment management function, it should ordi- 
narily follow that the trustee will lower its fee 
when delegating the investment function to an 
outside manager. 


35-14-112. Language invoking standard of act. 





The following terms or comparable language in the provisions of a trust, 
unless otherwise limited or modified, authorizes any investment or strategy 
permitted under this chapter: “investments permissible by law for investment 
of trust funds,” “legal investments,” “authorized investments,” “using the 
judgment and care under the circumstances then prevailing that persons of 
prudence, discretion, and intelligence exercise in the management of their own 
affairs, not in regard to speculation but in regard to the permanent disposition 
of their funds, considering the probable income as well as the probable safety 
of their capital,” “prudent man rule,” “prudent trustee rule,” “prudent person 
rule,” and “prudent investor rule.” 


> ie 3 


History. 
Acts 2002, ch. 696, § 12. 


COMMENTS TO OFFICIAL TEXT 


the formulaic language commonly used in trust 
instruments. 


This provision is taken from the Illinois act, 
760 ILCS § 5/5(d) (1992), and is meant to 
facilitate incorporation of the Act by means of 


35-14-113. Application to existing trusts. 


(a) This chapter applies to trusts existing on and created after July 1, 2002. 
_As applied to trusts existing on July 1, 2002, this chapter governs only 
- decisions or actions occurring after that date. 

_ (b) This section shall not apply in any situation governed by the Uniform 
| Veterans Guardianship Act, compiled in title 34, chapter 5. 


35-14-114 


History. 
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Acts 2002, ch. 696, § 13. 


35-14-114. Court authority. 


Nothing in this chapter abrogates or restricts the power of an appropriate 
court in proper cases to direct or permit the fiduciary to deviate from the terms 
of the governing instrument or restrains a fiduciary from taking any action 
regarding the making or retention of investments. 


History. 


Acts 2002, ch. 696, § 14. 


Section 


35-15-101. 
35-15-102. 
35-15-1038. 
35-15-104. 
35-15-105. 
35-15-106. 


35-15-107. 
35-15-108. 


35-15-109. 
35-15-110. 
35-15-111. 
35-15-112. 
35-15-113. 
35-15-114. 


35-15-201. 
35-15-202. 
35-15-2038. 
35-15-204. 
35-15-205. 


35-15-301. 
35-15-302. 


35-15-3083. 
35-15-304. 
35-15-305. 


35-15-401. 
35-15-402. 
35-15-403. 
35-15-404. 
35-15-405. 
35-15-406. 


CHAPTER 15 
TENNESSEE UNIFORM TRUST CODE 


Part 1. General Provisions and Definitions 


Short title. 

Scope. 

Chapter definitions. 

Knowledge. 

Default and mandatory rules. 

Law supplemental to chapter — Applicability of certain sections of Restatement of 
Trusts. 

Governing law. 

Place of administration — Sufficient nexus for a state jurisdiction provision — 
Transfer of place of administration. 

Methods and waiver of notice. 

Others treated as qualified beneficiaries. 

Nonjudicial settlement agreements. 

Rules of construction. 

Registration of trust. [Effective January 1, 2022.] 

Real property in trust. 


Part 2. Judicial Proceedings 


Role of court in administration of trust. 

Jurisdiction over trustee and beneficiary. 

Subject matter jurisdiction. 

Venue. 

Petition for final accounting upon resignation or removal of trustee or termination of 
trust. 


Part 3. Representation 


Representation — Basic effect. 

Representation by holder of power of appointment — “General power of appointment” 
defined. 

Representation by fiduciaries and parents. 

Representation by person having substantially identical interest. 

Appointment of representative. 


Part 4. Creation, Validity, Modification, and Termination of Trust 


Methods of creating trust. 

Requirements for creation. 

Trusts created in other jurisdictions. 

Trust purposes. 

Charitable purposes — Enforcement. 

Creation of trust induced by fraud, duress, or undue influence. 


| 
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Section 


35-15-4077. 
35-15-408. 
35-15-409. 
35-15-410. 
35-15-411. 
35-15-412. 


35-15-4138. 
35-15-414. 
35-15-415. 
35-15-416. 
35-15-417. 


Part 5. 


35-15-501. 
35-15-502. 
35-15-503. 
35-15-504. 
35-15-505. 
30-15-506. 
35-15-507. 
35-15-508. 


35-15-509. 


30-15-510. 


30-15-601. 
30-15-602. 
35-15-603. 
35-15-604. 


30-15-605. 


30-15-701. 
30-15-702. 
30-15-703. 
39-15-704. 
30-15-705. 
35-15-706. 
30-15-707. 


30-15-708. 
39-15-709. 
35-15-710. 
35-15-711. 
30-15-712. 
30-15-713. 
35-15-714. 
30-15-715. 


35-15-801. 
35-15-802. 
35-15-803. 
35-15-804. 
35-15-805. 


TENNESSEE UNIFORM TRUST CODE 


Evidence of oral trust. 

Trust for care of animal. 

Noncharitable trust without ascertainable beneficiary. 

Modification or termination of trust — Proceedings for approval or disapproval. 

Modification or termination of noncharitable irrevocable trust by consent. 

Modification or termination because of unanticipated circumstances or inability to 
administer trust effectively. 

Cy pres. 

Modification or termination of uneconomic trust. 

Reformation to correct mistakes. 

Modification to achieve settlor’s tax objectives. 

Combination and division of trusts. 


Creditor’s Claims — Mandatory, Support and Discretionary Interests — Effect of 
Spendthrift Provision 


Application — Rights of beneficiary’s creditor or assignee. 

Spendthrift provision. 

Exceptions to spendthift provision. 

Discretionary interests — Effect thereof. 

Creditor’s claims against settlor. 

Distributions relative to support, mandatory and certain remainder interests. 

Personal obligations of trustee. 

Removal or replacement power over trustee or other fiduciary not reachable by holder’s 
creditors — Interests of beneficiary who is also a trustee or other fiduciary not 
reachable. 

Judicial foreclosure of beneficial interests, powers of appointment, and reserved 
powers prohibited — Certain reaches prohibited. 

Immunity from claims of separate creditors of trust property conveyed to trustee by 
husband and wife as tenants by the entirety. 


Part 6. Revocable Trusts 


Capacity of settlor of revocable trust — Form of execution for post-death disposition. 

Revocation or amendment of revocable trust. 

Settlor’s powers — Powers of withdrawal. 

Limitation on action contesting validity of revocable trust — Distribution of trust 
property. 

Written statement or list to dispose of items of tangible personal property. 


Part 7. Office of Trustee 


Accepting or declining trusteeship. 

Trustee’s bond. 

Cotrustees. 

Vacancy in trusteeship — Appointment of successor. 

Resignation of trustee. 

Removal of trustee. 

Delivery of property by former trustee — Petition for approval of accountings and 
release and discharge from liability. 

Compensation of trustees, trust advisors and trust protectors. 

Reimbursement of expenses. 


‘Directed trusts. 


Directed trusts — Accepting or declining fiduciary appointment. 
Directed trusts — Fiduciary’s bond. 

Vacancy — Directed trusts. 

Directed trusts — Resignation of fiduciary. 

Directed trusts — Removal of fiduciary. 


Part 8. Duties and Powers of Trustee 


Duty to administer trust. 
Duty of loyalty. 
Impartiality. 

Prudent administration. 
Costs of administration. 


Section 

35-15-806. 
35-15-807. 
35-15-808. 
35-15-809. 
35-15-810. 
35-15-811. 
35-15-812. 
35-15-8138. 
35-15-814. 
35-15-815. 
35-15-816. 
35-15-8177. 


35-15-901. 


35-15-1001. 
35-15-1002. 
35-15-1003. 
35-15-1004. 
35-15-1005. 


35-15-1006. 
35-15-1007. 
35-15-1008. 
35-15-1009. 
35-15-1010. 
35-15-1011. 
35-15-1012. 
35-15-1013. 
35-15-1014. 


35-15-1101. 


35-15-1102. 
35-15-1103. 
35-15-1104. 
35-15-1105. 


35-15-1201. 
35-15-1202. 
35-15-1203. 
35-15-1204. 
35-15-1205. 
35-15-1206. 


35-15-1301. 
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Trustee’s skills. 

Delegation by trustee. 

Powers to direct — Transitional provisions. 

Control and protection of trust property. 

Recordkeeping and identification of trust property. 
Enforcement and defense of claims. 

Collecting trust property. 

Duty to inform and report. 

Exercise of powers over discretionary and other interests — Tax savings. 
General powers of trustee. 

Specific powers of trustee. 

Distribution upon termination — Petition for accounting. 


Part 9. Uniform Acts Incorporated 


Uniform Principal and Income Act and Tennessee Uniform Prudent Investor Act of 
2002 incorporated by reference. 


Part 10. Liability of Trustees and Rights of Persons Dealing with Trustee 


Remedies for breach of trust. 

Damages for breach of trust. 

Damages in absence of breach. 

Attorney’s fees and costs. 

Limitation of action for breach of trust against trustee, former trustee, trust advisor, 
or trust protector. 

Reliance on trust instrustment. 

Event affecting administration or distribution. 

Exculpation of trustee. 

Beneficiary’s consent, release, or ratification. 

Limitation on personal liability of trustee. 

Interest as general partner. 

Protection of person dealing with trustee. 

Certification of trust. 

Enforcement of no-contest, in terrorem or forfeiture provisions. 


Part 11. Miscellaneous Provisions 


No consideration given to need to promote uniformity of application and construction 
of law. 

Electronic records and signatures. 

Application to existing relationships. 

Alter ego. 

Dominion and control over a trust. 


Part 12. Trust Protectors and Trust Advisors 


Powers of trust advisors and trust protectors. 

Trust advisors and trust protectors as fiduciaries. 

Trust advisor and trust protector subject to court jurisdiction. 

No duty to review actions of trustee, trust advisor, or trust protector. 

Fiduciary’s liability for action or inaction of trustee, trust advisor, and trust protector. 
Limitation of action against a trust advisor or trust protector. 


Part 13. Special Purpose Entity 


Special purpose entity. 
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TENNESSEE UNIFORM TRUST CODE 


35-15-101 


PART 1 
GENERAL PROVISIONS AND DEFINITIONS 


35-15-101. Short title. 


This chapter shall be known and may be cited as the “Tennessee Uniform 


Trust Code.” 


History. 
Acts 2004, ch. 537, § 2. 


Compiler’s Notes. 

Acts 2004, ch. 537, § 95 provided that the 
Tennessee Code Commission is requested to 
publish in the Tennessee Code Annotated the 
revised official comments that are filed with the 
executive secretary of the Tennessee Code Com- 
mission within 30 days of July 1, 2004. 

The 2013 Restated Comments to Official Text 
reflect the input of various groups as well as the 
comments provided by the Uniform Law Com- 
mission. 


Law Reviews. 

Can’t Trust a Trust? Decant (Dan W. Hol- 
brook), 40 No. 8 Tenn. B.J. 20 (2004). 

Exploring the Tennessee Uniform Trust Code 
(C. Shawn O’Donnell), 38 U. Mem. L. Rev. 489 
(2008). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: A Fresh Look at State 
Asset Protection Trust Statutes, 67 Vand. L. 
Rev. 1741 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Federaliz- 


ing Principles of Donative Intent and Unantici- 
pated Circumstances, 67 Vand. L. Rev. 1931 
(2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Pro and 
Con (Law): Considering the Irrevocable Non- 
grantor Trust Technique, 67 Vand. L. Rev. 1999 
(2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Strange Bedfellows: 
The Federal Constitution, Out-of-State Non- 
grantor Accumulation Trusts, and the Com- 
plete Avoidance of State Income Taxation, 67 
Vand. L. Rev. 1945 (2014). 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Unconstitutional Per- 
petual Trusts, 67 Vand. L. Rev. 1769 (2014). 

Tennessee Uniform Trust Code: New Formu- 
lation for a Trusty Tool (Marshall H. Peterson), 
41 No. 1 Tenn. B.J. 24 (2005). 

Where There’s a Will: The Report of My 
Practice’s Death Was an Exaggeration: The 
Healthy Prognosis for Estate Planning in Ten- 
nessee (Eddy R. Smith), 48 Tenn. B.J. 32 
(2012). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Use of Terms — Controlling Law and Com- 
ments 

Throughout these comments, whether in up- 
per or lower case, the following terms apply: 

“Comments,” when not preceded by or other- 
wise containing a reference to the comments of 
some matter other than these comments, mean 
these comments. 

“Title,” “Chapter” and “Part” respectively 
mean: a title of the Tennessee Code; a chapter 
of its relevant title therein; and a part of its 
relevant chapter therein. 

“Title 35” means title 35 of the Tennessee 
Code. 

“Tennessee Trust Statutes” mean any stat- 
ute, together with the comments thereto, found 
in title 35, including but not limited to: Chapter 
6, Tennessee’s adoption of the Uniform Princi- 
pal and Income Act (“Tennessee Uniform Prin- 


' cipal and Income Act”); Chapter 14, the Tennes- 


see Uniform Prudent Investor Act of 2002 


(“Tennessee Uniform Prudent Investor Act”); 


_ Chapter 15, the Tennessee Uniform Trust Code 


(“Tennessee Uniform Trust Code”); Chapter 16, 


the Tennessee Investment Services Trust Act of 
2007 (Tennessee Investment Services Trust 
Act”); and Chapter 17, the Tennessee Commu- 
nity Property Trust Act of 2010 (“Tennessee 
Community Property Trust Act”). 

“Tennessee law,” individually and _ collec- 
tively, means any code, act, statute or law 
(together with any comments to such) of the 
state of Tennessee; or the holding or ruling of 
any court, judicial or administrative body of the 
state of Tennessee. 

“Uniform law,” “uniform code,” “uniform act” 
or “uniform legislation,” individually and col- 
lectively, mean any uniform code, act, law or 
other legislation (together with any amend- 
ments and comments to such) proposed for 
adoption by the Uniform Law Commission 
(“ULC,” also known as the National Conference 
of Commissioners on Uniform State Laws or 
“NCCUSL,” both nomenclatures being included 
in the acronym “ULC — NCCUSL,” sometimes 
referred to in these comments as “commission” 
and the members of which sometimes referred 
to in the these comments as “commissioners”). 
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Regardless of whether or not any of the Tennes- 
see trust statutes were or are based on any 
uniform law, code or act, such Tennessee trust 
statutes are not included within the meaning of 
any of the terms uniform law, uniform code or 
uniform act; the Tennessee trust statutes being 
a distinct and integrated set of trust laws, 
separate therefrom. 

“Uniform trust code” means the Uniform 
Trust Code (together with any amendments 
and comments to such) pro-posed for adoption 
by ULC — NCCUSL. 

“Section,” as well as any other subdivision of 
any matter, when not preceded by or otherwise 
containing a reference to the terms “Tennes- 
see,” “Tennessee Code” or “T.C.A.,” means a 
section or other subdivision of legislation (or 
any other matter compiled by number), other 
than the sections and subdivisions thereof con- 
tained in the Tennessee Code. When the word 
section is followed by a number between 101 
and 1106 and contains no other words modify- 
ing it or otherwise referencing it to a specific 
matter compiled by numbers, section means a 
section of the Uniform Trust Code as proposed 
for adoption by ULC — NCCUSL. 

“Restatement” means one or more restate- 
ments of the law (together with any comments 
thereto), individually and collectively, as such 
are published by the American Law Institute. 

“Foreign jurisdiction” means the same as 
does such term in T.C.A. § 35-15-1038. 

“Foreign law,” individually and collectively, 
means any code, act, statute or law (together 
with any comments to such) of any foreign 
jurisdiction; or the holding or ruling of any 
court, judicial or administrative body of any 
foreign jurisdiction. 

“Other law,” individually and collectively, 
means any foreign law; any uniform law, code 
or act; and any restatement. 

Throughout these comments any reference to 
a code, act, statute, law or other holding, when 
not preceded by or otherwise containing a ref- 
erence to the word “Tennessee,” an abbrevia- 
tion relative to such reference including the 
letters “T.C.A.” or a citation to the ruling of any 
court, judicial or administrative body of the 
state of Tennessee, refers to other law and not 
to Tennessee law. 


Controlling Law and Controlling Com- 
ments 

As originally adopted, numerous provisions 
of title 35, chapters 6, 14 and 15 were modified 
and diverge, in some cases significantly, from 
their respective uniform codes as well as re- 
lated restatements. Moreover, there are no uni- 
form code provisions addressing the subjects 
covered by title 35, chapters 16 and 17. Finally, 
since their initial adoption, various amend- 
ments to the Tennessee trust statutes have also 
been enacted. For example since its initial 
adoption in 2004, the Tennessee Uniform Trust 
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Code underwent amendment in 2005, substan- 
tial amendment in 2007, further amendment in 
2010 and substantial amendment in 2013. This 
has resulted in further divergence from uni- 
form law and related restatements, such diver- 
gence sometimes being significant. This diver- 
gence was undertaken deliberately and after 
significant consideration. Taken as a whole, the 
Tennessee trust statutes are a distinct and 
integrated set of trust laws. 

It is for this reason that the provisions of 
T.C.A. § 35-15-1101 reverse those of section 
1101 of the Uniform Trust Code and expressly 
state that in applying and construing title 35 no 
consideration shall be given to any need to 
promote uniformity with respect to its subject 
matter among states, including relative to the 
laws of any foreign jurisdiction that has en- 
acted versions of the various uniform codes, 
laws or acts. Moreover, T.C.A. § 35-15-1101 
provides that unless specifically provided oth- 
erwise in title 35, chapters 6, 14, 15, 16 and 17, 
courts shall not consult or give any persuasive 
value to any such uniform acts or any foreign 
jurisdiction’s acts based on or similar to them; 
or to the comments of any of them; none of 
which have any force or effect relative to trusts 
governed by the laws of Tennessee. 

Accordingly, regardless of the fact that 
throughout these comments references are 
made to other law, including various uniform 
acts and restatements, as well as to foreign law, 
none of such are controlling to the extent they 
conflict with Tennessee law. While attempts 
have been made throughout these comments to 
identify other law (e.g., by use of words such as 
“according to ULC - NCCUSL”), the fact that 
any such other law is not so identified does not 
alter the above. 

Finally, relative to any other law, any cross 
reference to Tennessee law (e.g., by inclusion of 
a given section from the Tennessee Code or the 
changing of nomenclature of various parts of 
codification from that used in foreign law to 
that used in the Tennessee Code; such as “ar- 
ticle” to “part;” or “section” to “subsection” or 
“subdivision”) does not in itself signify the Ten- 
nessee law so cross-referenced is in accord with 
such other law, and to the extent such other law 
is in conflict with the cross-referenced Tennes- 
see law, the Tennessee law controls. 


Default Rule 

According to ULC - NCCUSL, most of the 
Uniform Trust Code consists of default rules 
that apply only if the terms of the trust fail to 
address or insufficiently cover a particular is- 
sue. Pursuant to section 105 [T'C.A. § 35-15- 
105], a drafter is free to override a substantial 
majority of the Code’s provisions. The relatively 
limited number of exceptions (called “manda- 
tory rules”) are scheduled in subsection 105(b) 
[T.C.A. $ 35-15-105(b)). 

It is a primary objective of the Tennessee 
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trust statutes that a settlor’s intent be the 
lodestar by which a trust is interpreted, that 
such intent be carried out and that settlors 
have the freedom to dispose of their assets to 
whom and in the manner they wish, all to the 
greatest extent constitutionally allowable. 
Therefore, the number of mandatory rules un- 
der the Tennessee Uniform Trust Code are 
fewer than those found in the Uniform Trust 
Code. Moreover, T.C.A. § 35-15-105(a) specifi- 
cally provides that the rule that states that 
statutes in derogation of the common law are to 
be strictly construed has no application to 
T.C.A. § 35-15-105. Finally, such section pro- 
vides that, except as restricted by T.C.A. § 35- 
15-105(b), courts shall give maximum effect to 
the principle of freedom of disposition and to 
the enforceability of trust instruments. 


Innovative Provisions 

According to ULC - NCCUSL, much of the 
Uniform Trust Code is a codification of the 
common law of trusts. But the Code does con- 
tain a number of innovative provisions. Among 
the more significant are specification of the 
rules of trust law that are not subject to over- 
ride in the trust’s terms (section 105) [T:C.A. 
§ 35-15-105], the inclusion of a comprehensive 
part on representation of beneficiaries (part 3) 
ITC.A. $$ 35-15-301 — 35-15-305], rules on 
trust modification and termination that will 
enhance flexibility (sections 410-417) [T!C.A. 
$$ 35-15-410 — 35-15-417], and the inclusion of 
a part collecting the special rules pertaining to 
revocable trusts (part 6) [T.C.A. $$ 35-15-601 — 
35-15-604]. 


Existing Uniform Laws on Trust Law Sub- 
jects 

According to UCL — NCCUSL, certain older 
uniform acts are incorporated into the Uniform 
Trust Code, while other uniform acts, address- 
ing more specialized topics, continue to be 
available for enactment in free-standing form. 
As mentioned above certain portions of the 
Tennessee trust statutes diverge, in some cases 
significantly, from the Uniform Trust Code, as 
well as from other uniform acts and restate- 
ments, in all cases intentionally and after sig- 
nificant consideration. 

According to UCL — NCCUSL, the following 
uniform acts are incorporated into or otherwise 
superseded by the Uniform Trust Code: 

Uniform Probate Code (UPC) Article VII. 
Originally approved in 1969, Article VII has 
been enacted in about fifteen (15) jurisdictions. 
Article VII, although titled ‘Trust Administra- 
tion, is a modest statute, addressing only a 
limited number of topics. Except for its provi- 
Sions on trust registration, Article VII is super- 
seded by the Uniform Trust Code. Its provisions 
on jurisdiction are incorporated into part 2 
IN.C.A. §§ 35-15-201 — 35-15-204] of the Code, 
and its provision on trustee liability to persons 
other than beneficiaries are replaced by section 
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1010 [T.C.A. $ 35-15-1010]. 

Uniform Prudent Investor Act (1994) [T:C.A. 
§$§ 35-14-101 et seq.]. This Act has been en- 
acted in thirty-five (35) jurisdictions. This Act, 
and variant forms enacted in a number of other 
states, has displaced the older ‘prudent man’ 
standard, bringing trust law into line with 
modern investment practice. States that have 
enacted the Uniform Prudent Investor Act are 
encouraged to recodify it as part of their enact- 
ment of the Uniform Trust Code. The Tennessee 
Uniform Prudent Investor Act of 2002 is codi- 
fied at title 35, chapter 14 and is incorporated 
by reference in the Tennessee Uniform Trust 
Code at T.C.A. § 35-15-901. 

Uniform Trustee Powers Act (1964). This Act 
has been enacted in sixteen (16) states. The Act 
contains a list of specific trustee powers and 
deals with other selected issues, particularly 
relations of a trustee with persons other than 
beneficiaries. The Uniform Trustee Powers Act 
is outdated and is entirely superseded by the 
Uniform Trust Code, principally at sections 
815, 816, and 1012 [T'C.A. $$ 35-15-815, 35-15- 
816, and 35-15-1012]. States enacting the Uni- 
form Trust Code should repeal their existing 
trustee powers legislation. 

Uniform Trusts Act (1937). This largely over- 
looked Act of similar name was enacted in only 
six (6) states, none within the past several 
decades. Despite a title suggesting comprehen- 
sive coverage of its topic, this Act, like Article 
VII of the UPC, addresses only a limited num- 
ber of topics. These include the duty of loyalty, 
the registration and voting of securities, and 
trustee liability to persons other than benefi- 
ciaries. States enacting the Uniform Trust Code 
should repeal this earlier namesake. 

According to ULC - NCCUSL, the following 
uniform acts are not affected by enactment of 
the Uniform Trust Code and do not need to be 
amended or repealed: 

Uniform Common Trust Fund Act [T.C.A. 
§§ 35-4-101 et seq.]. Originally approved in 
1938, this Act has been en-acted in thirty-four 
(34) jurisdictions. The Uniform Trust Code does 
not address the subject of common trust funds. 
In recent years, many banks have replaced 
their common trust funds with mutual funds 
that may also be available to non-trust custom- 
ers. The Code addresses investment in mutual 
funds at subsection 802(f) [T.C.A. § 35-15- 
802(f) now repealed]. 

Uniform Custodial Trust Act (1987). This Act 
has been enacted in fourteen (14) jurisdictions. 
This Act allows standard trust provisions to be 
automatically incorporated into the terms of a 
trust simply by referring to the Act. This Act is 
not displaced by the Uniform Trust Code but 
complements it. 

Uniform Management of Institutional Funds 
Act (1972) [.C.A. $ 35-10-101 et seq.]. This Act 
has been enacted in forty-seven (47) jurisdic- 
tions. It governs the administration of endow- 
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ment funds held by charitable, religious, and 
other eleemosynary institutions. The Uniform 
Management of Institutional Funds Act estab- 
lishes a standard of prudence for use of appre- 
ciation on assets, provides specific authority for 
the making of investments, authorizes the del- 
egation of this authority, and specifies a proce- 
dure, through either donor consent or court 
approval, for removing restrictions on the use 
of donated funds. 

Uniform Principal and Income Act (1997) 
[.:C.A. § 35-6-101 et seq.]. The 1997 Uniform 
Principal and Income Act is a major revision of 
the widely enacted uniform act of the same 
name approved in 1962. Because this Act ad- 
dresses issues with respect both to decedent’s 
estates and trusts, a jurisdiction enacting the 
revised Uniform Principal and Income Act may 
wish to include it either as part of the Uniform 
Trust Code or as part of its probate laws. The 
Tennessee version of the Uniform Principal and 
Income Act is as title 35, chapter 6 and has been 
incorporated by reference into the Tennessee 
Uniform Trust Code at T.C.A. § 35-15-901. 

Uniform Statutory Rule Against Perpetuit- 
ies. Originally approved in 1986, this Act has 
been enacted in twenty-seven (27) jurisdictions. 
The Act reforms the durational limit on when 
property interests, including interests created 
under trusts, must vest or fail. The Uniform 
Trust Code does not limit the duration of trusts 
or alter the time when interests must otherwise 
vest, but leaves this issue to other state law. 
The Code may be enacted without change re- 
gardless of the status of the perpetuities law in 
the enacting jurisdiction. Tennessee has ad- 
opted a modified version of this uniform act as 
the Tennessee Uniform Statutory Rule Against 
Perpetuities at T.C.A. § 66-1-201 et seq. The 
Tennessee Uniform Statutory Rule Against 
Perpetuities differs from the uniform act in two 
major respects. Unlike the uniform act, the 
Tennessee legislation, which was effective July 
1, 1994, has always generally applied retroac- 
tively as well as prospectively, while the uni- 
form act only applies prospectively. Moreover, 
as to any trust created after June 30, 2007, or 
that becomes irrevocable after June 30, 2007, 
the Tennessee legislation extends the ninety 
(90) year term found in the uniform act to three 
hundred sixty (360) years. On a related note, at 
T.C.A. § 35-15-106(b)(1) the Tennessee Uni- 
form Trust Code specifically abolishes the com- 
mon law prohibition against accumulations of 
income and provides that no provision in a trust 
directing or authorizing accumulation of trust 
income is invalid. 

Uniform Supervision of Trustees for Chari- 
table Purposes Act (1954) - This Act, which has 
been enacted in four States, is limited to 
mechanisms for monitoring the actions of 
charitable trustees. Unlike the Uniform Trust 
Code, the Supervision of Trustees for Chari- 
table Purposes Act does not address the sub- 
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stantive law of charitable trusts. 

Uniform Testamentary Additions to Trusts 
Act. This Act is available in two versions: the 
1960 Act, with twenty four (24) enactments; 
and the 1991 Act, with twenty (20) enactments 
through 1999. As its name suggests, this Act 
validates pourover devises to trusts. Because it 
validates provisions in wills, it is incorporated 
into the Uniform Probate Code, not into the 
Uniform Trust Code. 

Role of Restatement of Trusts: According to 
ULC - NCCUSL, the Restatement (Second) of 
Trusts was approved by the American Law 
Institute in 1957. Work on the Restatement 
Third began in the late 1980s. The portion of 
Restatement Third relating to the prudent in- 
vestor rule and other investment topics was 
completed and approved in 1990. A tentative 
draft of the portion of Restatement Third relat- 
ing to the rules on the creation and validity of 
trusts was approved in 1996, and the portion 
relating to the office of trustee, trust purposes, 
spendthrift provisions and the rights of credi- 
tors was approved in 1999. The Uniform Trust 
Code was drafted in close coordination with the 
writing of the Restatement Third. 

The Tennessee trust statutes concur that 
much of the Uniform Trust Code’s coordination 
with, and citation in its comments to, the Re- 
statements of Trusts is appropriate. Notwith- 
standing such, in certain cases the Tennessee 
trust statutes and comments thereto, diverge, 
sometimes significantly, from the provisions 
contained in both these Restatements of Trust, 
as well as in restatements covering fields of law 
that are related to, or impact upon, trusts. This 
divergence was undertaken deliberately and 
after significant consideration. 

For example, T.C.A. § 35-15-106 provides 
that, generally, courts shall not consult, rely on 
or give any persuasive value to the Restate- 
ment (Third) of Trusts §§ 50, 56, 58, 59 or 60, 
nor any of their related comments because none 
of such have any force or effect relative to trusts 
governed by the laws of Tennessee. 

As a result, the Tennessee trust statutes’ 
retain the traditional view regarding distinc- 
tive treatment of spendthrift, mandatory, sup- 
port and discretionary trusts. That view con- 
trols a number of things regarding a trust, 
including the Tennessee trust statutes’ reten- 
tion of the traditional standard by which a 
trustee’s exercise or refusal to exercise discre- 
tion is judged in general, as well as regarding 
distributions, specifically. Therefore, the Ten- 
nessee trust statutes reject the existence of any 
duty of reasonableness in exercising a trustee’s 
discretion that is or may be implied by the 
Restatement (Third) of Trusts or the Uniform 
Trust Code. Moreover, under the Tennessee 
trust statutes, a beneficiary (or that beneficia- 
ry’s creditors) cannot generally force a trustee 
to make a distribution. 

Similarly, under the Tennessee trust stat- 
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utes, a beneficiary’s interest in a discretionary 
trust is protected from anticipation or alien- 
ation by that beneficiary or that beneficiary’s 
creditors, even if the trust does not contain 
spendthrift protection language. Additionally, 
the Tennessee trust statutes provide that dis- 
cretionary, support and most remainder inter- 
ests are not property interests, but only expec- 
tancies, thereby facilitating stronger creditor 
protection, as well as the use of advanced 
transfer tax planning techniques. 


_ Overview of Uniform Trust Code and Ten- 
nessee Uniform Trust Code Differ- 
ences. While the Uniform Trust Code 

consists of eleven (11) articles, the Tennessee 

- Uniform Trust Code is comprised of twelve (12) 

parts. The first eleven (11) track in general 

format and coverage the similar articles of the 

Uniform Trust Code, but in some cases diverge 

significantly from the uniform code. Moreover, 

unlike in the Uniform Trust Code, part 11 of the 

Tennessee Uniform Trust Code contains sub- 

stantive as well as transitional and effective 

date provisions. Part twelve (12) of the Tennes- 
see Uniform Trust Code contains detailed pro- 
visions not found in the Uniform Trust Code 
that provide for true directed trusts (sometimes 
called multi-participant or reserved powers 
trusts). Although Tennessee has had statutes 
fully providing for true directed trusts since the 

_ late 1980s, such provisions being contained in 

title 35, chapter 3, they were initially only 

addressed in the other Tennessee trust statutes 

_ by reference. Part twelve (12) of the Tennessee 

_ Uniform Trust Code contains significantly more 

detailed provisions governing the operation of 
directed trusts than do Tennessee’s original 
1980s directed trust statutes. Finally, many 
modifications to various other provisions of the 
Tennessee Uniform Trust Code and certain 
other provisions of the Tennessee trust statutes 
have been made to coordinate those provisions 
with such part twelve (12). 


Part 1. General Provisions and Defini- 
tions. According to UCL — NCCUSL, in 
addition to definitions, this part addresses mis- 
cellaneous but important topics. The Uniform 
Trust Code is primarily default law and can 
generally be modified by the provisions of a 
trust instrument. 
This also applies to part one (1) of the Ten- 
nessee Uniform Trust Code. However, as stated 
above the Tennessee trust statutes stand for 
the principles that a settlor’s intent is para- 
mount and that one should have the broadest 
freedom to dispose of assets as that person sees 
fit. Therefore, the Tennessee Uniform Trust 

Code provides settlors with significantly more 
' freedom to draft trust terms departing from its 
_ default provisions than does the Uniform Trust 
' Code. While certain limitations regarding that 
' freedom still remain in T.C.A. § 35-15-105(b), 
’ those limitations are fewer in number and in 
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certain cases, less restrictive, than in section 
105 of the Uniform Trust Code. Moreover, un- 
like the Uniform Trust Code and Restatement 
(Third) of Trusts, the Tennessee Uniform Trust 
Code explicitly states that any purpose of a 
trust that is stated by a settlor in a trust 
instrument to be material is to be treated as 
material for all purposes under the Tennessee 
trust statutes. 

Another goal of the Tennessee Uniform Trust 
Code is to provide significantly more certainty 
than does the Uniform Trust Code over the law 
that will control a trust and its administration. 
This is in accordance with Tennessee’s empha- 
sis on settlor’s intent and freedom of disposi- 
tion. Therefore, the Tennessee Uniform Trust 
Code allows any person having the requisite 
nexus (such being defined therein) with a juris- 
diction to choose that jurisdiction’s law as con- 
trolling over a trust. A settlor can then desig- 
nate that controlling law by including a state 
jurisdiction provision in a trust. When such 
provision designates that Tennessee law con- 
trols, Tennessee obtains jurisdiction over the 
trust and its law controls the validity, construc- 
tion and administration of a trust (or any part 
thereof, as a settlor desires). In the absence of 
such a state jurisdiction provision, the laws of 
the jurisdiction where the trust was executed 
determine its validity and the laws of descent, 
while the laws of the trust’s principal place of 
administration determine its administration. 
Except as otherwise expressly provided by the 
terms of a governing instrument, the Tennessee 
Uniform Trust Code provides that such place of 
administration is Tennessee if all or part of 
such administration takes place in Tennessee. 
Nevertheless, by following a relatively simple 
procedure, the trustee (or appropriate fidu- 
ciary) of a trust may transfer the principal 
place of administration to another jurisdiction 
within or without the United States. Moreover, 
unlike the Uniform Trust Code under which 
such power can be blocked by a single qualified 
beneficiary, the Tennessee Uniform Trust Code 
requires that timely objection to the transfer be 
made by a majority of the qualified beneficia- 
ries or the transfer will proceed. 

Furthermore and notwithstanding provi- 
sions contained in the Restatement (Second) 
Conflicts of Laws, in keeping with the policy of 
the state of Tennessee and its overriding em- 
phasis on settlor’s intent and freedom of dispo- 
sition, the Tennessee Uniform Trust Code re- 
jects the concept that any law governing a trust 
is in any way controlled by a jurisdiction’s 
public policy or dependent upon which jurisdic- 
tion has the most significant relationship to a 
matter at issue. 

Finally, when a state jurisdiction provision 
designates that Tennessee law controls, the 
Tennessee Uniform Trust Code explicitly pro- 
vides that no foreign country has any jurisdic- 
tion, power or effect over that trust or any 
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disposition under it. Moreover, in such case no 
foreign country has any power to set the trust 
or any of its provisions aside, or at-tempt to do 
so. Therefore, a foreign country’s failure to 
recognize trusts, or the fact a trust avoids a 
foreign country’s laws granting rights to some 
person relative to property in the trust; such 
rights being based on a personal relationship to 
a settlor of, a party to, or beneficiary of, the 
trust; are irrelevant and are not respected by 
Tennessee. Any laws of a foreign country rela- 
tive to forced heirship, legitime, forced share or 
similar rights are rejected and are unenforce- 
able under the Tennessee Uniform Trust Code. 
Therefore, no judgment of any foreign country 
will be recognized or enforced by Tennessee to 
the extent such judgment concerns a trust 
having a state jurisdiction provision designat- 
ing the law of Tennessee as controlling. 

According to UCL — NCCUSL, in order to 
encourage nonjudicial resolution of disputes, 
the Uniform Trust Code provides more cer- 
tainty for when such settlements are binding. 
While the Code does not prescribe the exact 
rules to be applied to the construction of trusts, 
it does extend to trusts whatever rules the 
enacting jurisdiction has on the construction of 
wills. The Uniform Trust Code, although com- 
prehensive, does not legislate on every issue. 
Its provisions are supplemented by the common 
law of trusts and principles of equity. 

While the Tennessee Uniform Trust Code 
generally follows this model, such code contains 
provisions that more easily facilitate nonjudi- 
cial resolution than does the Uniform Trust 
Code. Moreover, as noted above there are vari- 
ous provisions in the Tennessee trust statutes 
that specifically diverge from and override 
what some foreign jurisdictions perceive to be 
appropriate “common law or principles of eq- 
uity.” A few examples of such overriding Ten- 
nessee provisions include: i) the invalidity of 
any common law restrictions on accumulations 
of income; and ii) the law relative to what 
constitutes a discretionary trust, the construc- 
tion and interpretation of same, as well as how 
discretion under same should be exercised. As 
described above, the Tennessee trust statutes’ 
position on the latter issue is intentionally not 
in accord with the common law as such is 
interpreted in §§ 50, 56, 58, 59 and 60 of the 
Restatement (Third) of Trusts and such sec- 
tions’ comments. 


Part 2. Judicial Proceedings. According to 
ULC - NCCUSL, this part addresses selected 
issues involving judicial proceedings concern- 
ing trusts, particularly trusts having contacts 
with more than one (1) state or country. The 
courts in the trust’s principal place of adminis- 
tration have jurisdiction over both the trustee 
and the beneficiaries as to any matter relating 
to the trust. Optional provisions on subject 
matter jurisdiction and venue are provided. 
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The minimal coverage of this part was deliber- 
ate. The drafting committee concluded that 
most issues related to jurisdiction and proce- 
dure are not appropriate to a trust code, but are 
best left to other bodies of law. 

In light of the fact that the Tennessee Uni- 
form Trust Code provides greater certainty 
regarding controlling law and principal place of 
administration than does the Uniform Trust 
Code, the former likewise gives more certainty 
regarding appropriate subject matter jurisdic- 
tion and venue. 


Part 3. Representation. According to ULC - 
NCCUSL, this part deals with the representa- 
tion of beneficiaries and other interested per- 
sons, both by fiduciaries (personal representa- 
tives, guardians and _ conservators), and 
through what is known as virtual representa- 
tion. The representation principles of the part 
apply to settlement of disputes, whether by a 
court or nonjudicially. They apply for the giving 
of required notices. They apply for the giving of 
consents to certain actions. The part also au- 
thorizes a court to appoint a representative if 
the court concludes that representation of a 
person might otherwise be inadequate. The 
court may appoint a representative to repre- 
sent and approve a settlement on behalf of a 
minor, incapacitated, or unborn person or per- 
son whose identity or location is unknown and 
not reasonably ascertainable. 

While the Tennessee Uniform Trust Code 
generally follows this model, such code contains 
provisions that more easily facilitate virtual 
representation and more classes of persons can 
be so represented than under the Uniform 
Trust Code. For example, the Tennessee Uni- 
form Trust Code only requires that there be no 
material conflict of interest be-tween the repre- 
sentative and the person(s) represented. On the 
other hand the Uniform Trust Code has no such 
materiality threshold, thereby more often pre- 
cluding virtual representation. Also under the 
Tennessee Uniform Trust Code, remote descen- 
dants can be so represented and those who are 
subject to any power of appointment may be 
represented by the power holder. Finally a 
settlor or the beneficiaries can designate in 
writing a person or persons who can represent 
and bind beneficiaries. 


Part 4. Creation, Validity, Modification 

and Termination of Trust. According 
to ULC - NCCUSL, this part specifies the 
requirements for creating, modifying and ter- 
minating trusts. Most of the requirements re- 
lating to creation of trusts (sections 401 
through 409 [T:C.A. $§ 35-15-401 — 35-15-409]) 
track traditional doctrine, including require- 
ments of intent, capacity, property, and valid 
trust purpose. The Uniform Trust Code articu- 
lates a three-part classification system for 
trusts: noncharitable, charitable, and honorary. 
Noncharitable trusts, the most common type, 
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require an ascertainable beneficiary and a valid 


_ purpose. Charitable trusts, on the other hand, 


by their very nature are created to benefit the 


_ public at large. The so called honorary or pur- 
_ poses trust, although unenforceable at common 


law, is valid and enforceable under the Uniform 
Trust Code despite the absence of an ascertain- 
able beneficiary. The most common example is 
a trust for the care of an animal. 

Sections 410 through 417 [T’C\A. $$ 35-15- 
410 — 35-15-417] provide a series of interrelated 
rules on when a trust may be terminated or 
modified other than by its express terms. The 
overall objective of these sections is to enhance 
flexibility consistent with the principle that 


preserving the settlor’s intent is paramount. 


Termination or modification may be allowed 
upon beneficiary consent if the court concludes 
that the trust or a particular provision no 
longer serves a material purpose or if the set- 
tlor concurs; by the court in response to unan- 
ticipated circumstances or to remedy ineffec- 


tive administrative terms; or by the court or 
trustee if the trust is of insufficient size to 
_ justify continued administration under its ex- 


isting terms. Trusts may be reformed to correct 
a mistake of law or fact, or modified to achieve 
the settlor’s tax objectives. Trusts may be com- 


bined or divided. Charitable trusts may be 
' modified or terminated under cy pres to better 
_ achieve the settlor’s charitable purposes. 


While the Tennessee Uniform Trust Code 
generally follows this model, such code contains 
provisions that, relative to the Uniform Trust 


_ Code: allow broader trust purposes; better fa- 
' cilitate the assurance of settlor’s intent; extend 


the enforceable periods of purpose trusts and 
trusts for the care of animals; as well as better 
facilitate the modification, termination combi- 


- nation or division of trusts. 


Part 5. Creditor’s Claims; Spendthrift and 

Discretionary Trusts. According to 
ULC - NCCUSL, this part addresses the valid- 
ity of a spendthrift provision and other issues 
relating to the rights of creditors to reach the 
trust to collect a debt. To the extent a trust is 
protected by a spendthrift provision, a benefi- 
ciary’s creditor may not reach the beneficiary’s 
interest until distribution is made by the 


trustee. To the extent not protected by a spend- 


thrift provision, a creditor can reach the ben- 
eficiary’s interest, subject to the court’s power 
to limit the award. Certain categories of claims 


are exempt from a spendthrift restriction, in- 


cluding certain governmental claims and 
claims for child support or alimony. Other is- 


sues addressed in this part include creditor 


claims against discretionary trusts; creditor 
claims against a settlor, whether the trust is 


' revocable or irrevocable; and the rights of credi- 
_ tors when a trustee fails to make a required 


: 
| 


distribution within a reasonable time. 
The provisions of part five (5) of the Tennes- 
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see Uniform Trust Code diverge, in many cases 
significantly, from the provisions contained in 
Uniform Trust Code, as well as from the Re- 
statement (Third) of Trusts, on which much of 
part 5 of the Uniform Trust Code was based. 

Part five (5) of the Tennessee Uniform Trust 
Code offers far more creditor protection to 
trusts and their beneficiaries than does the 
Uniform Trust Code or the Restatement (Third) 
of Trusts. This is achieved in a number of ways, 
some of which are enumerated hereafter. 

Relative to spendthrift trusts, T.C.A. § 35- 
15-503 contains no exception creditors other 
than the state of Tennessee, and then only to 
the extent that a statute of the state of Tennes- 
see so provides. The protection given by the 
Tennessee Uniform Trust Code to discretionary 
trusts is far broader than that provided by the 
Uniform Trust Code and, unlike under the 
latter, there are no exception creditors relative 
to an interest held in a discretionary trust. 

When combined with the Tennessee Uniform 
Trust Code’s definition of what constitutes a 
discretionary trust, only a limited number of 
the types of trusts typically used for donative 
purposes do not obtain the benefit of such 
creditor protection. This is in keeping with the 
objective of the Tennessee trust statutes that a 
settlor should have the broadest freedom to 
dispose of their assets to whom, and in the 
manner, they wish (and to only those persons, 
and in only such manner, as a settlor wishes). 
Such creditor protection respects that the as- 
sets in the trust initially belonged to the settlor 
and not the beneficiary. When those assets are 
put in a discretionary trust, the beneficiary 
obtained only beneficial rights that do not rise 
to the status of a property interest and, there- 
fore, cannot be reached by creditors. Under the 
Tennessee trust statutes, an irrevocable special 
needs trust is shielded from claims by creditors 
of the settlor regardless of whether or not such 
trust complies with the provisions of chapter 
16, the Tennessee Investment Services Trust 
Act. Finally, any interest of a beneficiary under 
a support trust likewise does not rise to the 
status of a property interest and is therefore 
protected from creditors, even absent a spend- 
thrift provision. Notwithstanding the above, 
the Tennessee trust statutes still respect the 
right of beneficiaries of support and mandatory 
interests to obtain redress for a trustee’s failure 
to respect such interests due such beneficiaries 
under them. However, no creditor of any such 
beneficiary has such right and can only reach a 
distribution made from such interests after the 
distribution is made and then in only specified 
circumstances. 


Part 6. Revocable Trusts. According to ULC 
- NCCUSL, this short part deals with issues of 
significance not totally settled under current 
law. The basic policy of this part and of the 
Uniform Trust Code in general is to treat the 
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revocable trust as the functional equivalent of a 
will. The part specifies a standard of capacity, 
provides that a trust is presumed revocable 
unless its terms provide otherwise, prescribes 
the procedure for revocation or amendment of a 
revocable trust, addresses the rights of benefi- 
ciaries during the settlor’s lifetime, and pro- 
vides a statute of limitations on contests. 

Part 6 of the Tennessee Uniform Trust Code 
generally follows this model. However, the Ten- 
nessee Uniform Trust Code makes it clear that 
no inter vivos trust need be executed with the 
formalities of a will and, relative to the Uniform 
Trust Code, has a shorter statute of limitation 
on contests. Part 6 of the Tennessee Uniform 
Trust Code also contains certain other differ- 
ences relative to the Uniform Trust Code, such 
differences being in conformity with the spirit 
of the overall objectives of the Tennessee trust 
statutes. 


Part 7. Office of Trustee. According to ULC - 
NCCUSL, this part contains a series of default 
rules dealing with the office of trustee, all of 
which may be modified in the terms of the trust. 
Rules are provided on acceptance of office and 
bonding. The role of the cotrustee is addressed, 
including the extent that one cotrustee may 
delegate to another, and the extent to which 
one (1) cotrustee can be held liable for actions of 
another trustee. Also covered are changes in 
trusteeship, including the circumstances when 
a vacancy must be filled, the procedure for 
resignation, the grounds for removal, and the 
process for appointing a successor trustee. Fi- 
nally, standards are provided for trustee com- 
pensation and reimbursement for expenses. 
Part 7 of the Tennessee Uniform Trust Code 
generally follows this model. However, such 
part is augmented by numerous provisions to 
provide default rules that are substantially 
equivalent to those dealing with the office of a 
trustee, but that apply to other fiduciaries that 
exist in the case of a directed trust governed by 
Part 12. Moreover, all fiduciaries have a statu- 
tory duty to keep all other fiduciaries reason- 
ably informed about the administration of the 
trust to the extent such other fiduciaries do not 
have such knowledge. This is to assure that all 
such fiduciaries have the material information 
necessary to perform their respective duties. 


Part 8. Duties and Powers of Trustee. Ac- 
cording to ULC - NCCUSL, this part states the 
fundamental duties of a trustee and enumer- 
ates the trustee’s powers. The duties listed are 
not new, although some of the particulars have 
changed over the years. This part was drafted 
where possible to conform to the Uniform Pru- 
dent Investor Act. The Uniform Prudent Inves- 
tor Act prescribes a trustee’s responsibilities 
with respect to the management and invest- 
ment of trust property. This part also addresses 
a trustee’s duties regarding distributions to 
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beneficiaries. 

Part 8 of the Tennessee Uniform Trust Code 
generally follows this model. However, such 
part is augmented by numerous provisions to: 
add flexibility; conform to the Tennessee Uni- 
form Trust Code’s extensive directed trust pro- 
visions; allow for “quiet” trusts under certain 
circumstances; require any beneficiary who is 
eligible to receive information concerning the 
trust to agree in writing to keep confidential 
any such information that is confidential before 
receiving same; and require the various fidu- 
ciaries to keep each other reasonably informed 
with the information necessary for them to 
respectively carry out their duties. 

Moreover, due to the Tennessee Uniform 
Trust Code’s view on the distinctions among 
mandatory, support and discretionary inter- 
ests, this part of such code contains significant 
variances from the Uniform Trust Code relative 
to the exercise of powers over such interests. 

Finally, the Tennessee Uniform Trust Code 
contains a detailed but flexible statutory provi- 
sion expressly authorizing a trustee having a 
power to invade principal to do so by appointing 
such principal in trust; 1e., a “decanting” 
power. 


Part 9. Uniform Prudent Investor Act — 
Uniform Principal and Income Act. 
According to ULC - NCCUSL, this part pro- 
vides a place for a jurisdiction to enact, reenact 
or codify its version of the Uniform Prudent 
Investor Act [ULC - NCCUSL does not mention 
the Uniform Principal and Income Act relative 
to its part 9]. States adopting the Uniform 
Trust Code which have previously enacted the 
Uniform Prudent Investor Act are encouraged 
to reenact their version of the Prudent Investor 
Act in this part. 

Both the Tennessee Uniform Prudent Inves- 
tor Act of 2002, title 35, part 14, T.C.A. § 35- 
14-101 et seq., and Tennessee’s version of the 
Uniform Principal and Income Act, title 35, 
part 6, T.C.A. § 35-6-101 et seq., were adopted 
prior to the Tennessee Uniform Trust Code. As 
with the Tennessee Uniform Trust Code, both 
have been amended since their respective en- 
actments and in certain cases, both diverge, 
sometimes significantly, from their respective 
uniform codes, as well as from various restate- 
ments. Instead of “reenacting” the Tennessee 
Uniform Prudent Investor Act of 2002 in part 9, 
the Tennessee Uniform Trust Code incorpo- 
rates therein by reference such act, codified at 
title 35, part 14, as well as Tennessee’s version 
of the Uniform Principal and Income Act, codi- 
fied at title 35, part 6. 


Part 10. Liability of Trustees and Rights of 

Persons Dealing With Trustees. Ac- 
cording to ULC - NCCUSL, sections 1001 
through 1009 [T:C.A. $$ 35-15-1001 -— 35-15- 
1009] list the remedies for breach of trust, 
describe how money damages are to be deter- 
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mined, provide a statute of limitations on 
claims against a trustee, and specify other 
» defenses, including consent of a beneficiary and 
recognition of and limitations on the effect of an 
exculpatory clause. Sections 1010 through 1013 
~([7.C.A. $$ 35-15-1010 -— 35-15-1013] address 
_ trustee relations with persons other than ben- 
 eficiaries. The objective is to encourage third 
parties to engage in commercial transactions 

with trustees to the same extent as if the 
property were not held in trust. 

In the Tennessee Uniform Trust Code, T.C.A. 
~§§ 35-15-1001 — 35-15-1009 track in general 
_ format and coverage Uniform Trust Code sec- 
_ tions 1001 through 1009. However, T.C.A. § 35- 
' 15-1003 reverses the rule of Uniform Trust 
Code section 1003 and provides that absent a 
' breach of trust, a trustee is not liable for a loss 
» or depreciation in the value of trust property or 
' for not having made a profit. T.C.A. § 35-15- 
1004 allows trustees to use trust funds to pay 
fees, as well as reasonable costs and expenses 
-incurred in a nonjudicial proceeding when the 
»parties to the proceeding agree to such in 
‘writing. Such section also provides for an 
-award made by mediators or arbitrators of fees, 
»costs and expenses, relative to a proceeding 
‘involving trust administration to be paid from 
‘the trust. T.C.A. § 35-15-1005 provides: for 
»more flexibility regarding the adequacy of dis- 
‘closure of facts indicating the existence of a 
»potential claim for breach of trust; does not 
‘require a trustee to inform a beneficiary of the 
‘time after such disclosure by which any pro- 
‘ceeding must be commenced; and shortens in 
jother situations the statute of limitations rela- 

tive to the Uniform Trust Code from five (5) 
years to three (3). Such section also provides 
) similar limitations periods for actions against a 
‘trustee for breach of trust brought by the vari- 
/ ous other fiduciaries that can exist in a directed 
)trust or similar setting and provides that if a 
{claim is barred against all beneficiaries, such 
other fiduciary is likewise barred from making 
-aclaim against a trustee. 

Likewise, T.C.A. §§ 35-15-1010 — 35-15-1013 
track in general format and coverage Uniform 
Trust Code sections 1010 through 1013. How- 
ever, T.C.A.§§ 35-15-1010 and 35-15-1011 pro- 
vide a trustee with significantly greater protec- 
‘tion from personal liability than does the 
‘Uniform Trust Code. T.C.A. § 35-15-1013, re- 
‘garding certifications of trust, diverges signifi- 
cantly from Uniform Trust Code section 1013. 

Finally in keeping with the Tennessee trust 
‘statutes’ emphasis on freedom of disposition 
‘and settlor’s intent, T.C.A. § 35-15-1014 ex- 
‘pressly provides for the enforceability of no- 
‘contest, in terrorem and forfeiture provisions 
‘contained in trust instruments. However, such 
/provisions will not be enforced if the beneficiary 
‘oringing the action triggering same had prob- 
‘able cause to do so under grounds specified in 
‘such section. Such section also contains excep- 
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tions to enforceability of such provisions in the 
case of actions brought for certain other rea- 
sons, some of which include: to challenge the 
actions of a fiduciary to the extent that fidu- 
ciary has breached his duties; for construction 
or interpretation; or an agreement among per- 
sons in resolution of a matter relating to the 
trust. 


Part 11. Miscellaneous Provisions. Accord- 
ing to ULC — NCCUSL, part 11 of the Uniform 
Trust Code is primarily an effective date provi- 
sion. Moreover, the Uniform Trust Code is in- 
tended to have the widest possible application, 
consistent with constitutional limitations The 
Code applies not only to trusts created on or 
after the effective date, but also to trusts in 
existence on the date of enactment. 

While the Tennessee Uniform Trust Code, as 
well as the Tennessee trust statutes in general, 
are intended to have the widest possible appli- 
cation, consistent with constitutional limita- 
tions, various provisions in the Tennessee trust 
statutes should better assure such application. 

Moreover, part 11 of the Tennessee Uniform 
Trust Code contains multiple substantive pro- 
visions and is far more than “an effective date 
provision.” As covered in detail above, T.C.A. 
§ 35-15-1101 reverses the provisions of section 
1101 of the Uniform Trust Code and expressly 
states that, relative to the subject matter of 
title 35, no consideration shall be given to any 
need to promote uniformity among states and 
that such other states’ acts. Unlike the Uniform 
Trust Code, the Tennessee Uniform Trust Code 
contains no severability clause, it being in- 
tended that the Tennessee Uniform Trust Code, 
as well as the Tennessee trust statutes in 
general, be fully applicable as written. 

Finally, in keeping with the Tennessee trust 
statutes’ emphasis on freedom of disposition 
and settlor’s intent, part 11 of the Tennessee 
Uniform Trust Code contains two sections hav- 
ing no corresponding provision in the Uniform 
Trust Code. One makes it very difficult for a 
settlor of a trust to be deemed an alter ego of 
the trustee of such trust, while the other makes 
it exceedingly difficult to sustain that the a 
settlor’s or beneficiary’s influence over a trust 
gives either do-minion and control over such 
trust. 


Part 12. Miscellaneous Provisions. As 
stated above, the Uniform Trust Code does not 
contain a part 12, nor does it contain similar 
provisions to those provided in part 12 of the 
Tennessee Uniform Trust Code. Part 12 (12) of 
the Tennessee Uniform Trust Code contains 
comprehensive and detailed provisions govern- 
ing the operation of true directed trusts not 
found in the nominal coverage of “powers to 
direct” under section 808 of the Uniform Trust 
Code. Such Part 12 (12) also provides signifi- 
cantly more detailed provisions governing the 
operation of true directed trusts than do Ten- 
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nessee’s original 1980s directed trust statutes. 
Finally, many modifications to various other 
provisions of the Tennessee Uniform Trust 
Code and certain other provisions of the Ten- 
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nessee trust statutes have been made to coor- 
dinate those provisions with such part twelve 
(12). 


This chapter applies to express trusts, charitable or noncharitable, and 
trusts created pursuant to a statute, judgment, or decree that requires the 
trust to be administered in the manner of an express trust. 


History. 
Acts 2004, ch. 537, § 3. 


NOTES TO DECISIONS 


1. Applicability. 

In a dispute over lottery winnings, T.C.A. 
§ 35-15-1005 did not apply to equitable claims 
of constructive and resulting trusts because the 
complaint did not refer to an express trust or 


trust created pursuant to a statute, judgment, 
or decree. Findley v. Hubbard, — S.W.3d —, 
2018 Tenn. App. LEXIS 382 (Tenn. Ct. App. 
July 2, 2018). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. The Tennessee Uniform 
Trust Code, while comprehensive, applies only 
to express trusts. Excluded from the Code’s 
coverage are resulting and constructive trusts, 
which are not express trusts but remedial de- 
vices imposed by law. For the requirements for 
creating an express trust and the methods by 
which express trusts are created, see sections 
401-402 [T.C.A. $§ 35-15-401 and 35-15-402]. 
The Tennessee Uniform Trust Code does not 
attempt to distinguish express trusts from 
other legal relationships with respect to prop- 
erty, such as agencies and contracts for the 
benefit of third parties. For the distinctions, see 
Restatement (Third) of Trusts $§ 2, 5 (Tentative 
Draft No. 1, approved 1996); Restatement (Sec- 
ond) of Trusts $§ 2, 5-16C (1959). 

The Tennessee Uniform Trust Code is di- 
rected primarily at trusts that arise in an 
estate planning or other donative context, but 
express trusts can arise in other contexts. For 
example, a trust created pursuant to a divorce 
action would be included, even though such a 
trust is not donative but is created pursuant to 
a bargained-for exchange. 

Moreover, an express trust can be created by 
an entity, including but not limited to a corpo- 
ration, partnership, limited lability company 
or any other entity of similar type to any of such 
(under the laws of any state, the United States 
of America or any foreign country, all as such 
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terms are defined in T.C.A. § 35-15-103). An 
express trust can also be created by a trust 
(governed under the laws of any state, the 
United States of America or any foreign coun- 
try, all as such terms are defined in T.C.A. 
§ 35-15-103). This could happen in a number of 
situations. Among other ways, a trust can cre- 
ate another trust due to the exercise of a 
trustee’s power of appointment (i.e., through a 
decanting), or through a power holder’s exer- 
cise of any other power of appointment. Regard- 
less, such express trusts are covered by the 
Tennessee Uniform Trust Code. 

Commercial trusts come in numerous form 
including trusts created pursuant to a state 
business trust act and trusts created to admin- 
ister specified funds, such as to pay a pension or 
to manage pooled investments. Commercial 
trusts are often subject to special-purpose leg- 
islation and case law, which in some respects 
displace the usual rules stated in the Tennessee 
Uniform Trust Code. See John H. Langbein, 
The Secret Life of the Trust: The Trust as an 
Instrument of Commerce, 107 Yale L.J. 165 
(1997). 

Express trusts also may be created by means 
of court judgment or decree. Examples include 
trusts created to hold the proceeds of personal 
injury recoveries and trusts created to hold the 
assets of a protected person in a conservator- 
ship proceeding. See, e.g., Uniform Probate 
Code § 5-411(a)(4). 


As used in this chapter, unless the context otherwise requires: 
(1) “Action” with respect to an act of a trustee, includes a failure to act; 
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(2) “Another state” or “other state” means any state other than this state; 

(3) “Ascertainable standard” means a standard relating to an individual’s 
health, education, support or maintenance within the meaning of 
§ 2041(b)(1)(A) or § 2514(c)(1) of the Internal Revenue Code of 1986 (U.S.C. 
§ 2041(b)(1)(A) and § 2514(c)(1)), as in effect on July 1, 2004, or as later 
amended; 

(4) “Beneficial interest” means a distribution interest or a remainder 
interest; provided, however, that a beneficial interest specifically excludes a 
power of appointment or a power reserved by a settlor; 

(5) “Beneficiary” means a person that has a present or future beneficial 
interest in a trust, vested or contingent; 

(6) “Charitable trust” means a trust, or portion of a trust, created for a 
charitable purpose described in § 35-15-405(a); 

(7) “Conservator” has the same meaning as in § 34-1-101; 

(8) “Directed trust” means a trust where either through the terms of the 
trust, an agreement of the qualified beneficiaries or a court order, one or 
more persons are given the authority to direct or consent to a fiduciary’s 
actual or proposed investment decision, distribution decision, or any other 
decision of the fiduciary; 

(9) “Distribution beneficiary” means a beneficiary who is an eligible 
distributee or permissible distributee of the income or principal of a trust; 

(10) “Distribution interest” means: 

(A) An interest, other than a remainder interest, held by a distribution 
beneficiary under a trust and may be a current distribution interest or a 
future distribution interest; 

(B) Relative to a distribution interest: 

(i) Neither the existence of a distribution interest or the provision of 
services by a spouse in that spouse’s capacity as a fiduciary of the trust 
creating the distribution interest is relevant in the equitable division of 
marital property; 

(ii) None of the factors in subdivision (10)(B)(i) or the exercise or 
nonexercise of any power or discretion by a spouse in that spouse’s 
capacity as a fiduciary of the trust creating the distribution interest 
(even if that spouse is also a beneficiary of the trust creating the 
distribution interest) are relevant to, indicative of or effect the trans- 
mutation or other conversion of separate property to community 
property; 

(iii) The expending of any community funds by a spouse in that 
spouse’s capacity as a fiduciary of the trust creating the distribution 
interest relative to the operation or maintenance of property related to 
a distribution interest is not relevant to or indicative of, and does not 
effect a transmutation or other conversion of separate property to 
community property; 

(iv) Any funds expended pursuant to subdivision (10)(B)(iii) shall be 
valid debts of the trust and shall be repaid to the community with 
appropriate interest; 

(C) Adistribution interest is classified as either a mandatory interest, a 
support interest or a discretionary interest; and although not the exclusive 
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means to create each such respective distribution interest, absent clear 
and convincing evidence to the contrary, use of the example language 
accompanying the following definitions of each such respective distribu- 
tion interest results in the indicated classification of distribution interest: 

(i) A mandatory interest means a distribution interest in which the 
timing of any distribution must occur within one (1) year from the date 
the right to the distribution arises and the trustee has no discretion in 
determining whether a distribution shall be made or the amount of such 
distribution; example distribution language indicating a mandatory 
interest includes, but is not limited to: 

(a) All income shall be distributed to a named beneficiary; or 

(b) One hundred thousand dollars ($100,000) a year shall be 
distributed to a named beneficiary; 

(ii) A support interest means a distribution interest that is not a 
mandatory interest but still contains mandatory language such as “shall 
make distributions” and is coupled with a standard capable of judicial 
interpretation; example distribution language indicating a support 
interest includes, but is not limited to: 

(a) The trustee shall make distributions for health, education, 
maintenance, and support; 

(6) Notwithstanding the distribution language used, if a trust 
instrument containing such distribution language specifically pro- 
vides that the trustee exercise discretion in a reasonable manner with 
regard to a discretionary interest, then notwithstanding any other 
provision of this subdivision (10) defining distribution interests, the 
distribution interest shall be classified as a support interest; 

(iii) A discretionary interest means any interest that is not a manda- 
tory or a support interest and is any distribution interest where a 
trustee has any discretion to make or withhold a distribution; example 
distribution language indicating a discretionary interest includes, but is 
not limited to: 

(a) The trustee may, in the trustee’s sole and absolute discretion, 
make distributions for health, education, maintenance, and support; 

(b) The trustee, in the trustee’s sole and absolute discretion, shall 
make distributions for health, education, maintenance, and support; 

(c) The trustee may make distributions for health, education, 
maintenance, and support; 

(d) The trustee shall make distributions for health, education, 
maintenance, and support; provided, however, that the trustee may 
exclude any of the beneficiaries or may make unequal distributions 
among them; or 

(e) The trustee may make distributions for health, education, 
maintenance, support, comfort, and general welfare; 

(f) A discretionary interest may also be evidenced by: 

(1) Permissive distribution language such as “may make 
distributions”; 

(2) Mandatory distribution language that is negated by the 
discretionary distribution language contained in the trust such as 

“the trustee shall make distributions in the trustee’s sole and 
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absolute discretion”; 

(g) An interest that includes mandatory distribution language such 
as “shall” but is subsequently qualified by discretionary distribution 
language shall be classified as a discretionary interest and not as a 
support or a mandatory interest; 

(D)G) To the extent a trust contains distribution language indicating 
the existence of any combination of a mandatory, support and discre- 
tionary interest, that combined interest of the trust shall be divided and 
treated separately as follows: 

(a) The trust shall be a mandatory interest only to the extent of the 
mandatory distribution language; 

(6b) The trust shall be a support interest only to the extent of such 

| support distribution language; and 
(c) The remaining trust property shall be held as a discretionary 
interest; 

(ii) For purposes of this subdivision (10)(D), a support interest that 
includes mandatory distribution language such as “shall” but is subse- 
quently qualified by discretionary distribution language, shall be clas- 
sified as a discretionary interest and not as a support interest; 

(11) “Environmental law” means a federal, state, or local law, rule, 
regulation, or ordinance relating to protection of the environment; 

(12) “Excluded fiduciary” means any trustee, trust advisor, or trust 
protector to the extent that, under the terms of a trust, an agreement of the 
qualified beneficiaries, or court order: 

(A) The trustee, trust advisor, or trust protector is excluded from 
exercising a power, or is relieved of a duty; and 

(B) The power or duty is granted or reserved to another person; 

(13) “Fiduciary” means: 

(A) A trustee, conservator, guardian, agent under any agency agree- 
ment or other instrument, an executor, personal representative or admin- 
istrator of a decedent’s estate, or any other party, including a trust advisor 
or a trust protector, who is acting in a fiduciary capacity for any person, 
trust, or estate; 

(B) Fiduciary also means a trustee as defined in § 35-14-102; 

(C) For purposes of subdivision (13)(A), an agency agreement includes 
but is not limited to, any agreement under which any delegation is made, 
either pursuant to § 35-15-807 or by anyone holding a power or duty 
pursuant to part 12; 

(D) For purposes of the definition of fiduciary in this subdivision (13), 
fiduciary does not mean any person who is an excluded fiduciary as such 
is defined in this section; 

(14) “Foreign” or “foreign country” means any jurisdiction, subdivision, 
territory or possession thereof, other than that of the United States of 
America or of a state; 

(15) “Foreign jurisdiction” means any jurisdiction, subdivision, territory 
or possession thereof, other than this state; 

(16) “Guardian” has the same meaning as in § 34-1-101. The term does 
not include a guardian ad litem; 
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(17) “Interests of the beneficiaries” means the beneficial interests pro- 
vided in the terms of the trust; 

(18) “Internal Revenue Code” means the Internal Revenue Code of 1986 
(U.S.C. title 26), as in effect on July 1, 2004, or as later amended; 

(19) “Jurisdiction” with respect to a geographic area, includes a state or 
country; 

(20) “Person” means an individual; corporation; business trust; estate; 
trust or civil law equivalent of a trust, including a fideicomiso or equivalent, 
or a foundation of the equivalent; partnership; limited liability company; 
association; joint venture; government; governmental subdivision, agency, or 
instrumentality; public corporation; or any other legal or commercial entity; 

(21) “Power of appointment” means: 

(A) An inter vivos or testamentary power to direct the disposition of 
trust property, other than a distribution decision made by a trustee or 
other fiduciary to a beneficiary; 

(B) Powers of appointment are held by the person to whom such power 
has been given, and not by a settlor in that person’s capacity as settlor; 
(22) “Power of withdrawal” means a presently exercisable general power 

of appointment other than a power: 

(A) Exercisable by a trustee and limited by an ascertainable standard; 
or 

(B) Exercisable by another person only upon consent of the trustee or a 
person holding an adverse interest; 

(23) “Property” means anything that may be the subject of ownership, 
whether real or personal, legal or equitable, or any interest therein; 

(24) “Qualified beneficiary” means a beneficiary who, assuming the non- 
exercise of all powers of appointment and the nonoccurrence of any event not 
reasonably expected to occur, on the date the beneficiary’s qualification is 
determined: 

(A) Is a distributee or permissible distributee of trust income or 
principal; 

(B) Would be a distributee or permissible distributee of trust income or 
principal if the interests of the distributees described in subdivision 
(24)(A) terminated on that date without causing the trust to terminate; or 

(C) Would be a distributee or permissible distributee of trust income or 
principal if the trust terminated on that date; 

(D)G) Notwithstanding any other provisions of this subdivision (24), no 

ultimate beneficiary or potential ultimate beneficiary shall be a quali- 

fied beneficiary; 
(ii) In determining who is or may be an ultimate beneficiary, all of the 
following shall be taken into consideration: 

(a) The terms of the trust naming any ultimate beneficiary or 
potential ultimate beneficiary and the intention of the settlor relative 
to any such beneficiary as expressed in such terms; and 

(b) Any terms or provisions related to the exercise of any power by 
any person naming any ultimate beneficiary or potential ultimate 
beneficiary and the intention of the person exercising such power 
relative to any such beneficiary as expressed in such terms or 
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provisions; 

(iii) Determined as provided in subdivision (24)(D)(ii), an ultimate 
beneficiary or potential ultimate beneficiary is any beneficiary who the 
settlor or power holder did not reasonably anticipate would take any 
interest upon termination of all or any part of a trust absent all other 
beneficiaries or members of classes of beneficiaries named in the trust 
instrument or in the exercise of the power, respectively, predeceasing or 
otherwise not being in existence at the time at which such trust or part 
thereof terminates; 

(iv) By way of example and not in limitation of this subdivision 
(24)(D), an ultimate beneficiary is a person or persons often included in 
a trust instrument or under the exercise of a power to take an interest 
in a trust at the time all or any part of such trust terminates only in a 
case where all other named beneficiaries or classes of beneficiaries that 
have or had an affinity through either familial connection or friendship 
with any of: 

(a) The settlor; 
(b) The person holding any power; or 
(c) Any prior beneficiary or potential beneficiary of the trust; 
are predeceased or are otherwise not in existence at the time all or 
any part of the trust terminates; 
(25) “Reach” means, with respect to a distribution interest or any power 


held by anyone relative to a trust, to subject such distribution interest or 
such power to a judgment, decree, garnishment, attachment, execution, levy, 
creditor’s bill or other legal, equitable, or administrative process, relief, or 
control of any court, tribunal, agency, or other entity that, by power of law, 
is provided with powers or jurisdiction similar to those described in this 
subdivision (25); 


(26) “Remainder interest” means an interest under which a trust benefi- 


ciary will receive property held by a trust outright at some time during the 
future; relative to a remainder interest: 


(A) Neither the existence of a remainder interest or the provision of 
services by a spouse in that spouse’s capacity as a fiduciary of the trust 
creating the remainder interest is relevant in the equitable division of 
marital property; 

(B) None of the factors in subdivision (26)(A) or the exercise or non- 
exercise of any power or discretion by a spouse in that spouse’s capacity as 
a fiduciary of the trust creating the remainder interest (even if that spouse 
is also a beneficiary of the trust creating the remainder interest) are 
relevant to, indicative of or effect the transmutation or other conversion of 
separate property to community property; 

(C) The expending of any community funds by a spouse in that spouse’s 
capacity as a fiduciary of the trust creating the remainder interest relative 
to the operation or maintenance of property related to a remainder 
interest is not relevant to or indicative of, and does not effect a transmu- 
tation or other conversion of separate property to community property; 

(D) Any funds expended pursuant to subdivision (26)(C) shall be valid 
debts of the trust and shall be repaid to the community with appropriate 
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(27) “Reserved power” means a power held by a settlor; 

(28) “Revocable” as applied to a trust, means revocable by the settlor 
without the consent of the trustee or a person holding an adverse interest; 

(29) “Settlor” means a person, including a testator, who creates, or 
contributes property to, a trust. If more than one (1) person creates or 
contributes property to a trust, each person is a settlor of the portion of the 
trust property attributable to that person’s contribution except to the extent 
another person has the power to revoke or withdraw that portion; 

(30) “Spendthrift provision” means a term of a trust which restrains both 
voluntary and involuntary transfer of a beneficiary’s interest; 

(31) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States. The term includes 
an Indian tribe or band recognized by federal law or formally acknowledged 


by a state; 


(32) “Successors in interest” means the beneficiaries under the settlor’s 
will, if the settlor has a will, or in the absence of an effective will provision, 


the settlor’s heirs at law; 


(33) “Terms of a trust” means the manifestation of the settlor’s intent 
regarding a trust’s provisions as expressed in the trust instrument or as may 
be established by other evidence that would be admissible in a judicial 


proceeding; 


(34) “This state” means the state of Tennessee; 

(35) “Trust advisor” means any person described in § 35-15-1201(a); 

(36) “Trust instrument” means an instrument executed by the settlor that 
contains terms of the trust, including any amendments thereto; 

(37) “Trust protector” means any person described in § 35-15-1201(a); 


and 


(38) “Trustee” includes an original, additional, and successor trustee, and 


a cotrustee. 


History. 

Acts 2004, ch. 537, § 4; 2007, ch. 24, §§ 1-3; 
2007, ch. 477, § 1; 2013, ch. 390, §§ 3, 49; 2014, 
eh, 8295 ay 2Z0Z 1th 420 sere 2a. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
12018: 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 


sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 20138, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


Amendments. 
The 2021 amendment added “without caus- 
ing the trust to terminate” at the end of (B) in 


| 
| 
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the definition of “qualified beneficiary”; and 
inserted “or civil law equivalent of a trust, 
including a fideicomiso or equivalent, or a foun- 
dation of the equivalent;” in the definition of 
“nerson”. 
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Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


NOTES TO DECISIONS 


1. Interest of Beneficiaries. 

Trustee did not breach a duty under this 
statute by failing to convey personal assets to a 
trust in order to avoid probate administration 
and expenses; it was not shown that the trustee 
administered the trust in a manner that was 


inconsistent with the beneficial interest of the 
beneficiaries. Glass v. Suntrust Bank, 523 
S.W.3d 61, 2016 Tenn. App. LEXIS 305 (Tenn. 
Ct. App. May 4, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 710 (Tenn. Sept. 26, 
2016). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


- Section Comment. “Action.” A definition of 


“action” is included for drafting convenience, to 
avoid having to clarify in the numerous places 
in the Tennessee Uniform Trust Code where 
reference is made to an “action” by the trustee 
that the term includes a failure to act. 
“Another state or “other state” The Tennessee 
Uniform Trust Code has always had a defini- 
tion of “state.” A definition of “another state” or 
“other state,” along with definitions of “foreign” 
or “foreign country, “foreign jurisdiction” and 
“this state” were added by the 2013 amend- 
ments to the Tennessee Uniform Trust Code. 
Throughout the Tennessee trust statutes and 
comments thereto, all of such terms have the 
meaning ascribed to them respectively in 
T.C.A. § 35-15-1038. Statutory definitions of 


_ these terms are included for multiple reasons, 


including but not limited to: 

Having such statutorily defined terms pro- 
vides drafting convenience and avoids having 
to clarify in a document any subject covered by 
such terms. 

The Tennessee Uniform Trust Code contains 
detailed provisions regarding governing law. 
Under such provisions, neither the laws of any 
foreign country nor any judgment or similar 
holding of any foreign country’s tribunals are 
recognized or enforceable by this state. There- 
fore, such foreign law and holdings have no 
force or effect over a trust (or distribution 


_ therefrom) when that trust is governed by Ten- 


nessee law. 

The Tennessee Uniform Trust Code also has 
detailed provisions governing place of adminis- 
tration of a trust and the nexus required to 
determine such principal place of administra- 
tion. These provisions regarding nexus also 
impact the ability for one to make a state 
jurisdiction provision in a trust. Including the 
above statutorily defined terms facilitates all 
such above provisions, as well as other provi- 
sions throughout the Tennessee Uniform Trust 


Code. 


From time to time the parties to or that have 
an interest in a trust, the transactions and 


other matters pertaining to a trust, as well as 
the provisions of the Tennessee Uniform Trust 
Code in general, touch more than one domestic 
jurisdiction or both domestic and foreign juris- 
dictions. In such cases, having such statutorily 
defined terms facilitates determination of 
whether Tennessee law alone applies, or due to 
constitutional limitations the law of another 
state or of the United States must be consid- 
ered. Such statutorily defined terms also facili- 
tate a clear demarcation between limitations or 
requirements of the U.S. constitution and the 
chimera and nonbinding nature of comity rela- 
tive to the laws and holdings of a foreign 
country. 

Finally, the comments under “foreign” or “for- 
eign country,” under “foreign jurisdiction,” as 
well as under “this state,” are incorporated 
herein by reference. Added by the 2013 amend- 
ments to Tennessee Uniform Trust Code 

“Ascertainable standard.” The 2007 amend- 
ments to the Tennessee Uniform Trust Code 
added a definition of “ascertainable standard,” 
thereby making it apply generally throughout 
the Code. 

“Beneficial interest.” Under the Tennessee 
Uniform Trust Code, a beneficial interest must 
either be a distribution interest or a remainder 
interest as such are defined in T.C.A. § 35-15- 
103. The Tennessee trust statutes do not pro- 
vide for any other form or type of beneficial 
interest. See below for comments regarding 
distribution interests and remainder interests. 

A beneficial interest does not include either: a 
power of appointment or a reserved power as 
such are defined in T.C.A. § 35-15-103. See 
below for comments regarding powers of ap- 
pointment and reserved powers. For this rea- 
son, under the Tennessee Uniform Trust Code, 
the holder of a power of appointment is not a 
beneficiary, such being a divergence from the 
Uniform Trust Code. Added by the 2013 amend- 
ments to Tennessee Uniform Trust Code. 

“Beneficiary.” This term refers only to a ben- 
eficiary of a trust as such is defined in the 
Tennessee Uniform Trust Code. In addition to 
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living and ascertained individuals, beneficia- 
ries may be unborn or unascertained. Pursuant 
to T.C.A. § 35-15-402 a trust must have a 
beneficiary unless the trust is: a charitable 
trust; for the care of an animal; or for a non- 
charitable purpose. Moreover, under T.C.A. 
§ 35-15-402, a trust that requires a beneficiary 
is valid only if a beneficiary can be ascertained 
now or in the future. The term “beneficiary” 
includes not only beneficiaries who received 
their interests under the terms of the trust but 
also beneficiaries who received their interests 
by other means, including by assignment, exer- 
cise of a power of appointment, resulting trust 
upon the failure of an interest, gap in a dispo- 
sition, operation of an antilapse statute upon 
the predecease of a named beneficiary, or upon 
termination of the trust. The fact that a person 
incidentally benefits from the trust does not 
mean that the person is a beneficiary. For 
example, neither a trustee nor persons hired by 
the trustee become beneficiaries merely be- 
cause they receive compensation from the 
trust. See Restatement (Third) of Trusts § 48 
cmt. c (Tentative Draft No. 2, approved 1999); 
Restatement (Second) of Trusts § 126 cmt. c 
(1959). 

Tennessee law is consistent with the common 
law of trusts that the holder of a power of 
appointment is not considered a trust benefi- 
ciary. Contrastingly, ULC - NCCUSLs position 
in the Uniform Trust Code, which provides that 
the holder of a power of appointment is classi- 
fied as a beneficiary, is in conflict with both 
Tennessee law and common law in general. 

The definition of “beneficiary” includes only 
those who hold beneficial interests in the trust. 
Because a charitable trust is not created to 
benefit ascertainable beneficiaries but to ben- 
efit the community at large (See section 405(a) 
[T.C.A. § 35-15-405(a)]), persons receiving dis- 
tributions from a charitable trust are not ben- 
eficiaries as that term is de-fined in the Tennes- 
see Uniform Trust Code. Notwithstanding the 
above, a charitable organization expressly des- 
ignated to receive distributions under the 
terms of a charitable trust are granted the 
rights of a qualified beneficiary under the Ten- 
nessee Uniform Trust Code, but only if such 
charitable organization otherwise holds benefi- 
cial interests sufficient to satisfy the require- 
ments set forth in T.C.A. § 35-15-110. 

For reasons similar to those applying to 
charitable trusts, neither any animal under a 
trust for the care of an animal as provided by 
T.C.A. § 35-15-408, nor anyone (person, entity 
or otherwise) benefiting from or having an 
interest in the purpose for which a trust is 
established under T.C.A. § 35-15-409 are ben- 
eficiaries as that term is defined in the Tennes- 
see Uniform Trust Code. Moreover, relative to 
trusts controlled by T.C.A. §§ 35-15-408 and 
35-15-409, there are no qualified beneficiaries. 
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Nevertheless, both such Tennessee statutes 
provide mechanisms under which one or more 
persons, or a court, can enforce such types of 
trusts. 

The Tennessee Uniform Trust Code leaves 
certain issues concerning beneficiaries to the 
common law. Any person with capacity to take 
and hold legal title to intended trust property 
has capacity to be a beneficiary. See Restate- 
ment (Third) of Trusts § 43 (Tentative Draft 
No. 2, approved 1999); Restatement (Second) of 
Trusts $$ 116-119 (1959). Under the Tennessee 
Uniform Trust Code, the extent of a beneficia- 
ry’s interest is determined solely by the set- 
tlor’s intent to the greatest extent constitution- 
ally allowable. Unlike in the Uniform Trust 
Code and the Restatement (Third) of Trusts, 
the Tennessee Uniform Trust Code does not 
require that such intent be limited by public 
policy. See Restatement (Third) of Trusts § 49 
(Tentative Draft No. 2, approved 1999); Restate- 
ment (Second) of Trusts §$ 127-128 (1959); but 
to the extent either of such restatements are in 
conflict with Tennessee law, the latter controls. 
While most beneficial interests terminate upon 
a beneficiary’s death, the interest of a benefi- 
ciary may devolve by will or intestate succes- 
sion the same as a corresponding legal interest. 
See Restatement (Third) of Trusts § 55(1) (Ten- 
tative Draft No. 2, approved 1999); Restatement 
(Second) of Trusts $§ 140, 142 (1959). 

“Charitable trust.” Under the Tennessee Uni- 
form Trust Code, when a trust has both chari- 
table and noncharitable beneficiaries only the 
charitable portion qualifies as a “charitable 
trust.” The great majority of the Tennessee 
Uniform Trust Code’s provisions apply to both 
charitable and noncharitable trusts without 
distinction. The distinctions between the two 
types of trusts are found in the requirements 
relating to trust creation and modification. Pur- 
suant to sections 405 and 413 [L.C.A. $$ 35-15- 
405 and 35-15-413], a charitable trust must 
have a charitable purpose and charitable trusts 
may be modified or terminated under the doc- 
trine of cy pres. Also, section 411 [T.C.A. $ 35- 
15-411] allows a noncharitable trust to in cer- 
tain instances be terminated by its 
beneficiaries while charitable trusts do not 
have beneficiaries in the usual sense. To the 
extent of these distinctions, a split-interest 
trust is subject to two sets of provisions, one 
applicable to the charitable interests, the other 
the noncharitable. 

“Conservator.” See the comments below un- 
der “guardian,” which include comments rela- 
tive to a conservator. 

“Directed trust.” This term refers to true 
directed trusts as provided for in T.C.A. § 35- 
15-808 as opposed to a delegation of a fiducia- 
ry’s duties as provided for in T.C.A. § 35-15- 
807. Under a true directed trust, certain 
powers and duties that were historically and 
traditionally bundled in a single trustee, or in 
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cotrustees, are removed from such and directed 
to other fiduciaries. Alternatively, certain other 
trust advisors or trust protectors are given 
various powers and duties relative to other 
fiduciaries (including trustees and cotrustees). 
To the extent a power or duty is removed from 
one fiduciary and given to another, the fidu- 
ciary from which the power or duty was re- 
moved is called an excluded fiduciary. An ex- 
cluded fiduciary generally has no liability for 
the powers or duties so removed. 

Other names for directed trusts include 
“multi-participant trusts” and “reserved power 
trusts.” Tennessee has had statutes fully pro- 
viding for true directed trusts since the late 
1980s, such provisions being contained in 
T.C.A. §§ 35-3-122 and 35-3-123. However, 
such statutes were initially only addressed in 
the other Tennessee trust statutes by reference. 
As used here, the term directed trust includes 
trusts controlled by T.C.A. §§ 35-3-122 and 
35-3-123 to the extent provided by T.C.A. § 35- 
15-808, as well as to other trusts as provided in 
T.C.A. § 35-15-808, including those subject to 
part 12. Added by the 2018 amendments to 
Tennessee Uniform Trust Code. 

“Distribution beneficiary.” One who holds a 


- distribution interest under a trust. A distribu- 


tion beneficiary is a beneficiary who is an 


- eligible or permissible distributee of income or 


principal under such distribution interest. A 
distribution beneficiary, in their capacity as a 


_ distribution beneficiary, does not hold a re- 


mainder interest. This is true regardless of 


whether such beneficiary holds a remainder 


interest in some capacity other than as a dis- 
tribution beneficiary. Added by the 2013 
amendments to Tennessee Uniform Trust Code. 

“Distribution interest.” Before discussing the 


_ term distribution interest in detail, it is benefi- 


cial to consider why the concept of distribution 
interest; together with the related concepts 
expressed by the terms beneficial interest, dis- 
tribution beneficiary, reach, remainder inter- 
est, and to a lesser extent power of appointment 
and reserved power; are crucial to understand- 


ing Tennessee law as it relates to trusts. 


All of the above terms are in T.C.A. § 35-15- 
103 and are discussed in these comments. Such 
terms are essential elements of the Tennessee 
Uniform Trust Code. Together with other pro- 
visions in the Tennessee trust statutes, the 
concepts behind these terms are designed to 
assure traditional Tennessee law concepts are 


i preserved regarding spend-thrift, mandatory, 


support and discretionary trusts, together with 
their concomitant rights, benefits, creditor and 
other protections. They are also essential ele- 
ments of the Tennessee Uniform Trust Code’s 
emphasis on settlor’s intent, freedom of dispo- 
sition and certainty of construction and inter- 
pretation. Finally, these concepts determine 
whether an inter-est under a trust does or does 


not rise to the status of a property interest. Of 
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course, that issue, in itself, has a significant 
bearing on implementing settlor’s intent and 
freedom of disposition, as well as on creditor 
and other protections. 

Established and traditional common law 
made clear distinctions among the treatment of 
spendthrift, mandatory, discretionary and sup- 
port trusts. Tennessee courts have traditionally 
followed that traditional, established common 
law, which is reflected in the Restatement (Sec- 
ond) of Trusts. Some of the effects of these 
distinctions are noted in the comments to 
T.C.A. § 35-15-101, near the end of the section 
entitled, “Existing Uniform Laws on Trust Law 
Subjects.” Therein it discusses the effect of 
T.C.A. § 35-15-106, which rejects the Restate- 
ment (Third) of Trusts §§ 50, 56, 58, 59 or 60, 
and such sections’ comments. Other effects of 
these distinctions, including when a distribu- 
tion interest does or does not rise to the status 
of a property interest and the effect of same, are 
noted in the comments to T.C.A. § 35-15-101 in 
the last paragraph under the heading, “Part 5. 
Creditor’s Claims; Spendthrift and Discretion- 
ary Trusts.” 

The Uniform Trust Code and the Restate- 
ment (Third) of Trusts do not make these clear 
distinctions, leaving settlors without certainty 
as to the meaning and effect of language used 
relative to spendthrift, mandatory, support and 
discretionary trust provisions. Moreover, lan- 
guage in the Restatement (Third) of Trusts 
indicates that even if the terms of a trust 
specifically give a trustee “absolute, sole and 
unfettered” discretion, such Restatement infers 
a “reasonableness” standard relative to the 
exercise (or non-exercise) of that discretion. 
Uniform Trust Code section 814(a), and the 
comments thereunder (but not T.C.A. § 35-15- 
814), refer one to section 50 of the Restatement 
(Third) of Trusts. The comments under that 
section include the “reasonableness” standard 
mentioned above, thereby infusing the Uniform 
Trust Code with the Restatement’s “reason- 
ableness” standard. A number of legal authors 
believe such provisions of the Restatement 
(Third) of Trusts and the Uniform Trust Code 
virtually always give any beneficiary an en- 
forceable right to a distribution, thereby evis- 
cerating the meaning of the word “discretion- 
ary.” Regardless of how clear and obvious a 
drafter is regarding a settlor’s intent to create a 
purely and absolutely discretionary trust, these 
authors believe such provisions of the Restate- 
ment (Third) of Trusts and the Uniform Trust 
Code result in nothing other than a vague 
“continuum” of rights and discretion that only 
lead to uncertainty and needless litigation. 
Moreover, it would not be illegitimate for one to 
be concerned that this “continuum” puts one on 
a slippery slope that could lead to a creditor of 
a beneficiary being able to reach that beneficia- 
rys now (under the Restatement (Third) of 
Trusts) and Uniform Trust Code, potentially 
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enforceable right to a distribution. Of course 
this significantly reduces the creditor protec- 
tion traditionally afforded to beneficiaries of 
third-party discretionary trusts. 

These are just a few of the reasons that 
Tennessee law relative to trusts rejects certain 
portions of the Restatement (Third) of Trusts 
and the Uniform Trust Code, and in the Ten- 
nessee Uniform Trust Code codifies the prior, 
established and traditional common law. 

In its broadest terms, a distribution interest 
is a beneficial interest, other than a remainder 
interest, held by a distribution beneficiary un- 
der a trust. Distribution interests may be cur- 
rent distribution interests or future distribu- 
tion interests. The fact that a beneficial interest 
is a distribution interest controls many things 
relative to that interest. 

Distribution interests are separate as op- 
posed to marital property for the purposes of an 
equitable division of marital property and 
therefore, are not relevant to such division. The 
fact that a spouse provides services in that 
spouse’s capacity as a fiduciary of the trust that 
created the distribution interest (or to such 
distribution interest) does not change the above 
and the provision of such services or the results 
from or effects of such provision do not give rise 
to marital property. Therefore, neither the pro- 
vision of such services, nor the results from or 
effects of such provision of services, are rel- 
evant to such division. 

For the purposes of determining separate 
versus community property in a jurisdiction 
recognizing community property as the appli- 
cable marital property regime in_ that 
jurisdiction: 

Distribution interests are likewise separate 
property. Similarly, the fact that a spouse pro- 
vides services in that spouse’s capacity as a 
fiduciary of the trust that created the distribu- 
tion interest (or to such distribution interest) 
does not change the above and the provision of 
such services or the results from or effects of 
such provision do not give rise to marital or 
community property, nor is any of the above 
relevant to, indicative of, or does such effect, 
the transmutation or other conversion of sepa- 
rate property to community property . More- 
over, in cases where a spouse is serving in such 
capacity as trustee of such trust, neither the 
exercise or non-exercise of any power or discre- 
tion by such spouse in such capacity as trustee 
give rise to marital or community property, nor 
is such relevant to, indicative of, or does such 
effect, the transmutation or other conversion of 
separate property to community property. This 
remains true even if the spouse is also a ben- 
eficiary of the trust that created the distribu- 
tion interest (or of the distribution interest). 

Finally, the expending of any community 
funds by a spouse in such spouse’s capacity as a 
fiduciary of such trust that created the distri- 
bution interest, relative to the operation or 
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maintenance of property related to such distri- 
bution interest, is not relevant to or indicative 
of, and does not effect, a transmutation or other 
conversion of separate property to community 
property. Instead any such expending of funds 
simultaneously creates a correspondingly equal 
and valid debt of the trust to the community 
and such debt shall be repaid to the community 
with appropriate interest from the assets of the 
trust. 

Distribution interests can be classified in one 
of three ways. 

The first classification is a mandatory inter- 
est. At least as to principal, it is also the least 
likely type of interest one normally encounters 
under the Tennessee trust statutes. In order to 
be a mandatory interest, a distribution interest 
must require distribution within one year of the 
date the right to the distribution arises and the 
trustee must have no discretion, whatsoever, 
relative to the making of or the amount of this 
distribution. The most common form of manda- 
tory interest occurs when a trust directs that all 
the income or a specified dollar amount be 
distributed every year. Even where such man- 
datory interests exist under a trust, all non- 
mandatory distribution interests under such 
trust are either support or discretionary 
interests. 

The second classification is a support inter- 
est. In order to be a support interest, a distri- 
bution interest, though not a mandatory inter- 
est, must either contain: mandatory language 
such as “shall make,” (and as stated below, such 
mandatory language is not otherwise negated) 
and be coupled with a standard capable of 
judicial determination; or must contain specific 
language that a trustee’s discretion be exer- 
cised in a “reasonable” manner. While more 
common, these are likely not that prevalent 
either, especially as such relate to principal. 

The third classification is a discretionary 
interest. All distribution interests that are not 
either a mandatory or support distributions, 
and under which a trustee has any discretion to 
make or withhold a distribution, are discretion- 
ary interests. The fact that a standard, even 
one referring to “support,” is included in the 
distribution language will not convert a discre- 
tionary interest to a support interest unless the 
standard is coupled with mandatory language 
such as “shall make.” Moreover, even where 
such mandatory language is used, if such is 
negated (e.g., “shall make in the trustee’s dis- 
cretion”) or subsequently qualified by discre- 
tionary language, the distribution interest is a 
discretionary interest and not a support or 
mandatory interest. 

Finally, should distribution language indi- 
cate any combination of a mandatory, support 
and discretionary interest, the combined inter- 
est is to be divided, with each distribution 
interest treated as the relevant type of distri- 
bution interest only to the extent of the respec- 


tive different distribution language used. 

For all these reasons, the Tennessee Uniform 
Trust Code gravitates toward creation of discre- 
tionary interests versus support or mandatory 
interests. 

Under the definition of distribution interest 
in T.C.A. § 35-15-103 there are a number of 
examples of distribution language, which while 
not exclusive, indicates one of the three types of 
distribution interests. Added by the 2013 
amendments to Tennessee Uniform Trust Code. 

“Environmental law.” To encourage trustees 
to accept and administer trusts containing real 
property, the Tennessee Uniform Trust Code 
contains several provisions designed to limit 
exposure to possible liability for violation of 
environmental law. Section 701(c)(2) [T:!C.A. 
§ 35-15-701(c)(2)] authorizes a nominated 
trustee to investigate trust property to deter- 
mine potential liability for violation of environ- 
mental law or other law without accepting the 
trusteeship. Section 816(13) [T:C.A. $ 35-15- 
816(b)(13)] grants a trustee comprehensive and 
detailed powers to deal with property involving 
environmental risks. Finally, unlike Uniform 
Trust Code section 1010(b), T.C.A. § 35-15- 
1010 immunizes a trustee from personal liabil- 
ity for violation of environmental law arising 


from the ownership and control of trust 
| property. 


“Excluded fiduciary.” This term is included to 
define any person who would otherwise meet 


_ the definition of fiduciary, but who is relieved in 
_ one of the prescribed manners from any power 
or duty normally held by such relevant fidu- 


ciary and that power or duty is granted or 
reserved to another person. 

Although T.C.A. § 35-15-1083 only specifically 
includes any “trustee,” “trust advisor” or “trust 
protector” as being potential excluded fiducia- 
ries, such section of the Tennessee Code should 
be read to include anyone who would otherwise 
meet the definition of fiduciary contained in 
T.C.A. § 35-15-1038, but who is relieved in one 
of the prescribed manners from any power or 
duty normally held by such relevant fiduciary 
and that power or duty is granted or reserved to 
another person. Added by the 2013 amend- 
ments to Tennessee Uniform Trust Code. 

“Fiduciary.” This term is included for several 


’ reasons, including but not limited to: 


To facilitate drafting by providing an all- 
inclusive word meaning any person having fi- 
duciary powers and duties under the Tennessee 
trust statutes. 

To cover trust advisors and trust protectors 
under part 12, or otherwise, if any of such are 
Serving in a fiduciary capacity as provided in 
T.C.A. § 35-15-1202 or elsewhere under the 
Tennessee trust statutes. 

To assure that any person, regardless of the 


- nomenclature by which that person is called, 


when holding powers and carrying out duties 


| that are normally fiduciary in nature is a fidu- 
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ciary, unless that person is an excluded fidu- 
ciary. Added by the 2013 amendments to Ten- 
nessee Uniform Trust Code. 

“Foreign” or “foreign country.” The comments 
under “another state” or “other state” are incor- 
porated herein by reference. 

The distinctive statutory definition of the 
word “foreign,” either by itself or followed by 
the word “country” is included to demarcate the 
different meaning of those words, particularly 
“foreign,” in the Tennessee trust statutes from 
the meaning generally ascribed to the term 
foreign in state statutes (including the Tennes- 
see Code in places other than under the Ten- 
nessee trust statutes) and in state court hold- 
ings and similar rulings. Outside the Tennessee 
trust statutes, the word “foreign” is often used 
simply to denote another state of the United 
States. However, the appropriate term for such 
under the Tennessee trust statutes is “another 
state” or “other state,” while “foreign” either by 
itself or followed by “country” means a jurisdic- 
tion other than the United States or a state (as 
such is defined in T.C.A. § 35-15-103). Added 
by the 2013 amendments to Tennessee Uniform 
Trust Code. 

“Foreign jurisdiction.” The comments under 
“another state” or “other state,” under “foreign” 
or “foreign country,” as well as under “this 
state,” are incorporated herein by reference. 

By combining the word “foreign” with “juris- 
diction,” the latter word being the generalized 
term for an area or matter under some domestic 
or foreign governmental control or authority, 
this statutory definition includes any jurisdic- 
tion (governmental authority) other than that 
of this state, the state of Tennessee. 

It is included for similar reasons as those set 
forth under “foreign” or “foreign country,” 
above. It is also included for drafting conve- 
nience. By simply stating “foreign jurisdiction” 
a drafter can mean any other jurisdiction than 
that of this state, Tennessee. Added by the 2013 
amendments to Tennessee Uniform Trust Code. 

“Guardian.” Under the Tennessee Uniform 
Trust Code, both the term “guardian” and the 
term “conservator” have the same meaning as 
they respectfully do in T.C.A. § 34-1-101. Un- 
der such section; guardian means a person or 
persons appointed by the court to provide par- 
tial or full supervision, protection and assis- 
tance of the person or property, or both, of a 
minor; while conservator means a person or 
persons appointed by the court to provide par- 
tial or full supervision, protection and assis- 
tance of the person or property, or both, of a 
disabled person. 

“Interests of the beneficiaries.” The phrase 
“interests of the beneficiaries” (subdivision (8)) 
[T.C.A. § 35-15-103(17)] is used with some fre- 
quency in the Tennessee Uniform Trust Code. 
The definition clarifies that the interests are as 
provided in the terms of the trust and not as 
determined by the beneficiaries. Absent author- 
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ity to do so in the terms of the trust, section 108 
[T.C.A. § 35-15-108] prohibits a trustee from 
changing a trust’s principal place of adminis- 
tration if the transfer would violate the trust- 
ee’s duty to administer the trust at a place 
appropriate to the interests of the beneficiaries. 
Section 706(b) [T1C.A. § 35-15-706(b)] condi- 
tions certain of the grounds for removing a 
trustee on the court’s finding that removal of 
the trustee will best serve the interests of the 
beneficiaries. Section 801 [T1C_A. $ 35-15-801] 
requires the trustee to administer the trust in 
the interests of the beneficiaries, and section 
802 [7T:C.A. $ 35-15-802] makes clear that a 
trustee may not place its own interests above 
those of the beneficiaries. Section 808(d) [T.C.A. 
§ 35-15-808(d)] requires the holder of a power 
to direct who is subject to a fiduciary obligation 
to act with regard to the interests of the ben- 
eficiaries. T.C.A. § 35-15-1202 provides like- 
wise. Section 1002(b) [.C.A. $ 35-15-1002(b)] 
may impose greater liability on a cotrustee who 
commits a breach of trust with reckless indif- 
ference to the interests of the beneficiaries. 
Section 1008 [T.C.A. § 35-15-1008] invalidates 
an exculpatory term to the extent it relieves a 
trustee of liability for breach of trust committed 
with reckless indifference to the interests of the 
beneficiaries. 

“Internal Revenue Code.” The definition of 
“internal revenue code” was added to T.C.A. 
§ 35-15-103 with the 2013 amendments to the 
Tennessee Uniform Trust Code. The term as 
now defined in T.C.A. § 35-15-103 appeared in 
certain sections throughout the Tennessee Uni- 
form Trust Code, while in certain other places 
in the Tennessee Uniform Trust Code and its 
comments it was referred to generically as 
“Internal Revenue Code,” or by similar words or 
abbreviations therefor. The 2013 amendments 
included the term’s definition in T.C.A. § 35- 
15-103 to make it consistently applicable 
throughout the Tennessee Uniform Trust Code. 
Nevertheless, it is still appropriate to refer to 
the Internal Revenue Code by its initials 
“LR.C.” or through a full citation to title 26 of 
the United States Code or an abbreviation 
thereof. Moreover, a citation to “Treas. Reg. §” 
is an appropriate way to cite to the regulations 
under the Internal Revenue Code, as is a full 
citation to title 26 of the Code of Federal 
Regulations or an abbreviation thereof. 

“Jurisdiction.” (subdivision (9) [I!C.A. 35-5- 
103(19)|, when used with reference to a geo- 
graphic area, includes a state or country but is 
not necessarily so limited. Its precise scope will 
depend on the context in which it is used. 
“Jurisdiction” is used in sections 107 and 403 
IT.'C.A. $§ 35-15-107 and 35-15-403] to refer to 
the place whose law will govern the trust. The 
term is used in section 108 [T.C.A. $ 35-15-108] 
to refer to the trust’s principal place of admin- 
istration. The term is used in section 816 
[T.C.A. § 35-15-816] to refer to the place where 
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the trustee may appoint an ancillary trustee 
and to the place in whose courts the trustee can 
bring and defend legal proceedings. 

“Person.” The definition of person in T.C.A. 
§ 35-15-103 was updated with the 2021 amend- 
ments to clarify that a civil law equivalent of a 
trust, including a fideicomiso or equivalent, or a 
foundation or the equivalent is a “person” for 
purposes of the statute.” 

“Power of appointment.” A power of appoint- 
ment as defined in the Tennessee Uniform 
Trust Code is a matter of state property law 
and not federal tax law; although there is 
considerable overlap between the two 
definitions. 

A power of appointment is authority to des- 
ignate the recipients of beneficial interests in 
property. See Restatement (Second) of Property: 
Donative Transfers § 11.1 (1986). A power is 
either general or nongeneral (such sometimes 
being called “special”) and either presently ex- 
ercisable or not presently exercisable. A general 
power of appointment is a power exercisable in 
favor of the holder of the power, the power 
holder’s creditors, the power holder’s estate, or 
the creditors of the power holder’s estate. See 
Restatement (Second) of Property: Donative 
Transfers § 11.4 (1986). All other powers are 
nongeneral (such sometimes being called “spe- 
cial powers of appointment”). A power is pres- 
ently exercisable if the power holder can cur- 
rently create an interest, present or future, in 
an object of the power. A power of appointment 
is not presently exercisable if exercisable only 
by the power holder’s will or if its exercise is not 
effective for a specified period of time or until 
occurrence of some event. See Restatement (Sec- 
ond) of Property: Donative Transfers § 11.5 
(1986). Powers of appointment may be held in 
either a fiduciary or nonfiduciary capacity. 

The Tennessee Uniform Trust Code makes 
distinctions among types of powers. Under 
T.C.A. § 35-15-302 the holder of any type of 
power of appointment may represent and bind 
persons whose interests are subject to the 
power. A “power of withdrawal” is defined as a 
presently exercisable general power of appoint- 
ment other than a power exercisable by a 
trustee and limited by an ascertainable stan- 
dard, or a power which is exercisable by an- 
other person only upon consent of the trustee or 
a person holding an adverse interest. 

Finally, the Tennessee Uniform Trust Code 
makes two things crystal clear: A power of 
appointment, even when held by a trustee or 
other fiduciary, is different and distinct from — 
any trustee’s or other fiduciary’s power to make 
decisions regarding distributions. Moreover, — 
powers of appointment are held by the person 
to whom such power has been given in the 
distinct and singular capacity of a power 
holder. Therefore, if a settlor is given a power of 
appointment, such settlor holds that power of 
appointment as a power holder and not in that 


815 


person’s capacity as settlor. Portions of the 


_ above (appropriately amended) were moved 


from the comment pertaining to beneficiary, 


while other portion of the above were added, 


_both such types of changes were done to con- 


form with the 2013 amendments to Tennessee 


' Uniform Trust Code, which added a separate 


definition for “power of appointment.” 
“Power of withdrawal.” The definition of 
“power of withdrawal,” was amended in 2007 to 


_ exclude a possible inference that the term in- 


cludes a discretionary power in a trustee to 


- make distributions for the trustee’s own benefit 


which is limited by an ascertainable standard. 
This was done to clarify that if a beneficiary is 
serving as trustee or co-trustee and has discre- 


_ tion to make a distribution to himself or for his 


own benefit pursuant to an ascertainable stan- 
dard, then the creditor cannot reach or compel 


a distribution except to the extent the interest 
' would be subject to a creditor’s claim if the 
' beneficiary were not acting as trustee or 
» co-trustee. 


“Property.” The definition of “property” (sub- 


‘division (12)) [[C.A. § 35-15-103(23)] is in- 


tended to be as expansive as possible and to 
encompass anything that may be the subject of 


‘ownership. Included are choses in action, 


claims, and interests created by beneficiary 
\ designations under policies of insurance, finan- 


‘cial instruments, and deferred compensation 
and other retirement arrangements, whether 
‘revocable or irrevocable. Any such property 
interest is sufficient to support creation of a 
_ trust. See section 401 Section Comment [T’'C.A. 


§ 35-15-401]. 

“Qualified beneficiary.” Due to the difficulty 
of identifying beneficiaries whose interests are 
remote and contingent, and because such ben- 


- eficiaries are not likely to have much interest in 
| the day-to-day affairs of the trust, the Tennes- 
» see Uniform Trust Code uses the concept of 





“qualified beneficiary” (subdivision (12) 
I$ T:C.A. 35-15-103(24)]) to limit the class of 
beneficiaries to whom certain notices must be 
given or consents received. The definition of 


\ qualified beneficiaries is used in section 705 


[IN.C.A. § 35-15-705] to define the class to whom 
notice must be given of a trustee resignation. 


The term is used in section 813 [T.C.A. $ 35-15- 
| 813] to define the class that generally has the 
right to request from a trustee information 


regarding the trust’s administration. Section 
417 [T:C.A. $ 35-15-417] requires that notice be 


given to the qualified beneficiaries before a 
trust may be combined or divided. Actions 
which may be accomplished by the consent of 
the qualified beneficiaries include the appoint- 


ment of a successor trustee as provided in 


section 704 [T.C.A. $ 35-15-704], as well as the 
appointment of successor trust advisors and 
trust protectors. Prior to transferring a trust’s 
principal place of administration, T.C.A. § 35- 
15-108 requires that the trustee give at least 60 
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days notice to the qualified beneficiaries. 

According to ULC - NCCUSL, the qualified 
beneficiaries consist of the beneficiaries cur- 
rently eligible to receive a distribution from the 
trust together with those who might be termed 
the first-line remaindermen. These are the ben- 
eficiaries who would become eligible to receive 
distributions were the event triggering the ter- 
mination of a beneficiary’ interest or of the 
trust itself to occur on the date in question. 
Such a terminating event will typically be the 
death or deaths of the beneficiaries currently 
eligible to receive the income. Should a quali- 
fied beneficiary be a minor, incapacitated, or 
unknown, or a beneficiary whose identity or 
location is not reasonably ascertainable, the 
representation and virtual representation prin- 
ciples of part 3 [T.C.A. $$ 35-15-301 -— 35-15- 
305] may be employed, including the possible 
appointment by the court of a representative to 
represent the beneficiary’s interest. 

According to ULC - NCCUSL, the qualified 
beneficiaries who take upon termination of the 
beneficiary’s interest or of the trust can include 
takers in default of the exercise of a power of 
appointment. The term can also include the 
persons entitled to receive the trust property 
pursuant to the exercise of a power of appoint- 
ment. Because the exercise of a testamentary 
power of appointment is not effective until the 
testator’s death and probate of the will, the 
qualified beneficiaries do not include appoin- 
tees under the will of a living person. Nor would 
the term include the objects of an unexercised 
inter vivos power. 

The Tennessee Uniform Trust Code generally 
follows ULC - NCCUSLs position as expressed 
in the prior two paragraphs. However, the 
group of persons who potentially qualify as 
qualified beneficiaries under Tennessee law is 
meaningfully smaller. Under the Tennessee 
Uniform Trust Code, as of any (and as of each) 
point in time at which it is necessary to deter- 
mine which beneficiaries are qualified benefi- 
ciaries you do so assuming the following two 
things (neither of which are required by the 
Uniform Trust Code): any and all then existing 
powers of appointment will not be exercised; 
and any event then not reasonably expected to 
occur will not occur. 

Moreover, under its definition of “qualified 
beneficiary” the Tennessee Uniform Trust Code 
provides that no ultimate beneficiary or poten- 
tial ultimate beneficiary can ever be a qualified 
beneficiary or have the rights thereof. Addition- 
ally, no ultimate beneficiary or potential ulti- 
mate beneficiary has the standing to petition to 
remedy a breach of trust or to enforce a trust; 
the interests of such beneficiary being too re- 
mote. Notwithstanding the preceding portion of 
this paragraph, if and when the interests of any 
ultimate, or potential ultimate, beneficiary 
have ripened to the point that such beneficiary 
is eligible to receive, or have paid for their 
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benefit, current distributions of income or prin- 
cipal, at such time they will no longer be an 
“ultimate beneficiary” or “potential ultimate 
beneficiary.” At such time such beneficiary has 
all the rights of any other current beneficiary of 
the same type, charitable or non-charitable. 
Similarly if a trust for animals or a trust for a 
noncharitable purpose (individually and collec- 
tively, “purpose trust”) is an ultimate, or poten- 
tial ultimate, beneficiary, the rights of any 
person provided in [either] T.C.A. § 35-15-408 
or § 35-15-409 to enforce the trust under which 
such purpose trust is an ultimate, or potential 
ultimate beneficiary will not ripen until such 
purpose trust is eligible to receive from the 
trust under which it was previously an ulti- 
mate, or potential ultimate, beneficiary, current 
distributions of income or principal. 

T.C.A. § 35-15-103 contains a detailed defi- 
nition of who is included in the meaning of the 
term “ultimate beneficiary.” Such section then 
goes on to give the following example of one 
type of person or group of persons who meet the 
definition of such term: 

“[A] person or persons often included in a 
trust instrument or under the exercise of a 
power to take an interest in a trust at the time 
all or any part of such trust terminates only in 
a case where all other named beneficiaries or 
classes of beneficiaries that have or had an 
affinity through either familial connection or 
friendship with any of: the settlor; the person 
holding any power; or any prior beneficiary or 
potential beneficiary of the trust; are prede- 
ceased or are otherwise not in existence at the 
time all or any part of the trust terminates.” 
Also by way of example, one may describe an 
ultimate beneficiary as that person or persons 
who take an interest if all of the natural objects 
(close or remote) of the relevant person’s bounty 
predecease the termination of all or part of a 
trust. 

Charitable trusts do not have beneficiaries in 
the usual sense. However, certain persons, 
while not technically beneficiaries, do have an 
interest in seeing that the trust is enforced. 
Therefore, T.C.A. § 35-15-110 grants the rights 
of qualified beneficiaries to charitable organiza- 
tions expressly designated to receive distribu- 
tions under the terms of a charitable trust and 
whose beneficial interests are sufficient to sat- 
isfy the definition of qualified beneficiary if the 
trust were not a charitable trust. Finally, T.C.A. 
§ 35-15-110 grants the rights of a qualified 
beneficiary with respect to a charitable trust to 
the attorney general of Tennessee. 

“Reach.” This term describes in the broadest 
manner possible, any means by which any 
judicial process, or any other process by power 
of law, may subject a distribution interest or 
any power held by anyone relative to a trust, to 
such process; usually, but not always, for the 
purpose of satisfying a claim, judgment or simi- 
lar obligation with assets of a trust, or other- 
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wise obtaining assets either from a trust or that 
were in a trust in the past. Added by the 2013 
amendments to Tennessee Uniform Trust Code. 

“Remainder interest.” A remainder interest is 
the interest by which a beneficiary receives 
property held by a trust outright at some time 
in the future. All other beneficial interests are 
distribution interests. 

Whether a remainder interest is separate or 
marital property for purposes of, or is otherwise 
relevant to, an equitable division of property; 
and whether a remainder interest remains 
separate property or is in any way relevant to, 
indicative of or effects, any transmutation or 
other conversion of separate property to com- 
munity property; is controlled by standards 
that are equivalent to those that apply to dis- 
tribution interests. Moreover provisions 
equivalent to those pertaining to a distribution 
interest regarding the use of community funds 
relative to the operation or maintenance of 
property subject to such distribution interest 
likewise control remainder interests in similar 
situations. Added by the 2018 amendments to 
Tennessee Uniform Trust Code. 

“Reserved power.” This term literally in- 
cludes any power held by a settlor, so long as 
that power was retained or kept by the settlor 
at the inception of the trust. Areserved power is 
not a beneficial interest. Moreover, a power 
given to a settlor by someone other than the 
settlor is not a reserved power, nor is it a 
beneficial interest. If a power is so given by 
another to a settlor and that power includes the 
power to direct the disposition of trust property, 
other than as a distribution decision made by a 
trustee or other fiduciary to a beneficiary, then 
such power is a power of appointment for all 
purposes under the Tennessee trust statutes. 

The term reserved power was added by the 
2013 amendments to Tennessee Uniform Trust 
Code to clarify the above. Trusts with reserved 
powers are common throughout the various 
jurisdictions within the United States. A revo- 
cable trust (or revocable living trust) is perhaps 
the penultimate example of a trust with re- 
served powers (or a reserved power trust). 
Moreover, one often encounters the use of the 
terms “reserved power” or “reserved power 
trust” outside the United States in Common- 
wealth jurisdictions. Therefore, this term was 
also included in the Tennessee Uniform Trust 
Code in order to assure that persons more 
familiar with trusts created under the laws of 
Commonwealth jurisdictions would under- 
stand similar reserved power trusts were like- 
wise fully available in Tennessee. 

“Revocable.” The definition of “revocable” 
(subdivision (13)) [.C.A. 35-15-103(28)] clari- 
fies that revocable trusts include only trusts 
whose revocation is substantially within the 
settlor’s control. The fact that the settlor be- 
comes incapacitated does not convert a revo- 
cable trust into an irrevocable trust. The trust 
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remains revocable until the settlor’s death or 
the power of revocation is released. The conse- 
quences of classifying a trust as revocable are 
many. The Tennessee Uniform Trust Code con- 
tains provisions relating to liability of a revo- 
cable trust for payment of the settlor’s debts 
(section 505) [T.C.A. § 35-15-505], the standard 
of capacity for creating a revocable trust (sec- 
tion 601) [T.C.A. § 35-15-601], the procedure 
for revocation (section 602) [I!1C_A. $ 35-15- 
602], the subjecting of the beneficiaries’ rights 
to the settlor’s control (section 603) [T:C.A. 
§ 35-15-603], the period for contesting a revo- 
cable trust (section 604) [T.C.A. § 35-15-604], 
the power of the settlor of a revocable trust to 
direct the actions of a trustee (section 808(a)) 
[T.'C.A. § 35-15-808(a)], notice to certain benefi- 
ciaries and other persons upon the trust becom- 
ing irrevocable (section 813(b)) [.C.A. $ 35-15- 
813 (b)], and the liability of a trustee of a 
revocable trust for the obligations of a partner- 
ship of which the trustee is a general partner 
(section 1011 (d)) [[.C.A. $§ 35-15-1011(d)]. 

Because under section 603(c) [L.C.A. $ 35-15- 
603(c)| the holder of a power of withdrawal has 
the rights of a settlor of a revocable trust, the 
definition of “power of withdrawal” and “revo- 
cable” under T.C.A. § 35-15-103 are similar. 
Both exclude individuals who can exercise their 
power only with the consent of the trustee or 
person having an adverse interest although the 
definition of “power of withdrawal” excludes 
powers subject to an ascertainable standard, a 
limitation which is not present in the definition 
of “revocable.” 

“Settlor.” The definition of “settlor” (subdivi- 
sion (14)) [T.C.A. 35-15-103(29)] refers to the 
person who creates, or contributes property to, 
a trust, whether by will, self-declaration, trans- 
fer of property to another person as trustee, or 
exercise of a power of appointment. For the 
requirements for creating a trust, see section 
401 [T.C.A. § 35-15-401]. Determining the 
identity of the “settlor” is usually not an issue. 
The same person will both sign the trust instru- 
ment and fund the trust. Ascertaining the iden- 
tity of the settlor becomes more difficult when 
more than one person signs the trust instru- 
ment or funds the trust. The fact that a person 
is designated as the “settlor” by the terms of the 
trust is not necessarily determinative. For ex- 
ample, the person who executes the trust in- 
strument may be acting as the agent for the 
person who will be funding the trust. In that 
case, the person funding the trust, and not the 
person signing the trust instrument, will be the 
settlor. Should more than one person contribute 
to a trust, all of the contributors will ordinarily 
be treated as settlors in proportion to their 
respective contributions, regardless of which 
one signed the trust instrument. See section 
602(b) [T.C.A. $ 35-15-602(b)]. 

In the case of a revocable trust employed as a 
will substitute, gifts to the trust’s creator are 
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sometimes made by placing the gifted property 
directly into the trust. To recognize that such a 
donor is not intended to be treated as a settlor, 
the definition of “settlor” excludes a contributor 
to a trust that is revocable by another person or 
over which another person has a power of 
withdrawal. Thus, a parent who contributes to 
a child’s revocable trust would not be treated as 
one of the trust’s settlors. The definition of 
settlor would treat the child as the sole settlor 
of the trust to the extent of the child’s propor- 
tionate contribution. Pursuant to section 603(c) 
[.'C.A. § 35-15-603(c)], the child’s power of 
withdrawal over the trust would also result in 
the child being treated as the settlor with 
respect to the portion of the trust attributable 
to the parent’s contribution. 

According to ULC — NCCUSL, ascertaining 
the identity of the settlor is important for a 
variety of reasons. It is important for determin- 
ing rights in revocable trusts. See subdivisions 
505(a)(1), (3) [LCA. §$ 35-15-505(a)(D), (6)] 
(creditor claims against settlor of revocable 
trust), section 602 [T.C.A. § 35-15-602] (revoca- 
tion or modification of revocable trust), and 
section 604 [T.'C.A. $ 35-15-604] (imitation on 
contest of revocable trust). It is also important 
for determining rights of creditors in irrevo- 
cable trusts. See subdivision 505(a)(2) [T.C.A. 
§ 35-15-505(a)(2)| (creditors of settlor can 
reach maximum amount trustee can distribute 
to settlor). While the settlor of an irrevocable 
trust traditionally has no continuing rights 
over the trust except for the right under section 
411 [T.C.A. $ 35-15-411] to terminate the trust 
with the beneficiaries’ consent, the Tennessee 
Uniform Trust Code also authorizes the settlor 
of an irrevocable trust to petition for removal of 
the trustee and to enforce or modify a chari- 
table trust. See subsection 405(c) [I.C.A. $ 35- 
15-405(c)| (standing to enforce charitable 
trust), section 413 [T'C.A. § 35-15-413] (doc- 
trine of cy pres), and section 706 [T.C.A. $ 35- 
15-706] (removal of trustee). 

The Tennessee Uniform Trust Code generally 
would agree with ULC - NCCUSL’s position as 
stated in the immediately preceding para- 
graph. However the TUTC diverges from the 
Uniform Trust Code in several ways relative to 
the matter discussed in such paragraph, in- 
cluding the following: 

Regarding the comments in such paragraph 
relative to Uniform Trust Code section 411, 
under T.C.A. § 35-15-411, a settlor need not 
consent in advance to a modification or termi- 
nation of an irrevocable trust. Instead, upon 
consent of all qualified beneficiaries to modify 
or terminate a trust, such proposed action may 
be taken if a settlor does not object to same 
within sixty (60) days (or a greater number of 
days if the proposal to modify or terminate so 
provides) of being provided notice of the pro- 
posed action by the trustee. Such notice has 
certain requirements as provided in T.C.A. 


35-15-103 


§ 35-15-411. 

Regarding the comments in such paragraph 
relative to Uniform Trust Code section 505, 
under T.C.A. § 35-15-505, relative to irrevo- 
cable trusts there are certain exceptions to 
ULC - NCCUSLss statement that “creditors of 
settlor can reach maximum amount trustee can 
distribute to settlor.” First Tennessee does 
grant creditor protection under prescribed con- 
ditions to a settlor of a Tennessee Investment 
Services Trust created under title 35, chapter 
16. Second, an irrevocable special needs trust is 
shielded from claims by creditors of the settlor 
regardless of whether or not such trust com- 
plies with the provisions of title 35, chapter 16. 
Third, no person holding a power of withdrawal 
is considered a settlor by failing to exercise 
such power or letting it lapse. Therefore, be- 
cause such person is not a settlor, the provi- 
sions regarding creditors’ ability to reach maxi- 
mum amount trustee can distribute to settlor 
simply are not applicable. Fourth, a power of 
appointment is held by the person to whom 
such power has been given as a power holder 
not by a settlor in that person’s capacity as a 
settlor. Under the Tennessee Uniform Trust 
Code, neither a power of appointment nor a 
power reserved by a settlor is a_ beneficial 
interest. Therefore, a holder of either, in their 
capacity holding either, is not a beneficiary. For 
this reason, a creditor of a settlor cannot reach 
the rights incident to a power of appointment 
held by a settlor to appoint to persons other 
than the settlor, nor can they reach a reserved 
power at the level of the holder to the extent 
that reserved power is not equivalent to a 
power to revoke a trust. Fifth, a person who 
becomes a beneficiary of a trust due to the 
exercise of a power of appointment by someone 
other than such person is not considered under 
the Tennessee Uniform Trust Code to be a 
settlor of a trust. This is true even if the person 
who so became the beneficiary created and 
funded the trust and granted the power of 
appointment to another. Therefore, if the set- 
tlor did not otherwise retain a beneficial inter- 
est in the trust that was otherwise reachable 
(e.g., the settlor did not name himself as a 
beneficiary of the trust at the time it was 
created) the mere fact that some other person 
exercises a power of appointment to later make 
the settlor a beneficiary will not create an 
interest that is reachable by the settlor’s 
creditors. 

“Spendthrift provision.” (subdivision (15)) 
[T.'C.A. 35-15-103(30)] means a term of a trust 
which restrains the transfer of a beneficiary’s 
interest, whether by a voluntary act of the 
beneficiary or by an action of a beneficiary’s 
creditor or assignee, which at least as far as the 
beneficiary is concerned, would be involuntary. 
A spendthrift provision is valid under the Ten- 
nessee Uniform Trust Code only if it restrains 
both voluntary and involuntary transfer. For a 
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discussion of this requirement and the effect of 
a spendthrift provision in general, see section 
502 [T:C.A. § 35-15-502]. 

Note regarding prior language contained in 
these comments relative to spendthrift 
provision. 

Upon the original adoption of the Tennessee 
Uniform Trust Code in 2004, T.C.A. § 35-15- 
411 omitted language similar to or in accord 
with Uniform Trust Code section 411(c), as well 
as language similar to or in accord with the 
ULC — NCCUSL comments to such section of 
the Uniform Trust Code. Such language of 
Uniform Trust Code section 411(c) so omitted 
reads as follows: 

“A spendthrift provision in the terms of the 
trust is not presumed to constitute a material 
purpose of the trust.” 

Such language of the comments to Uniform 
Trust Code section 411(c) so omitted reads as 
follows: 

“Subsection (c) of this section deals with the 
effect of a spendthrift provision on the right ofa 
beneficiary to concur in a trust termination or 
modification. Spendthrift terms have some- 
times been construed to constitute a material 
purpose without inquiry into the intention of 
the particular settlor. For examples, see Re- 
statement (Second) of Trusts Section 337 
(1959); George G. Bogert & George T. Bogert, 
The Law of Trusts and Trustees Section 1008 
(Rev. 2d ed. 1983); and 4 Austin W. Scott & 
William F. Fratcher, The Law of Trusts Section 
337 (4th ed. 1989). This result is troublesome 
because spendthrift provisions are often added 
to instruments with little thought. Subsection 
(c), similar to Restatement (Third) of Trusts 
Section 65 cmt. e (Tentative Draft No. 3, ap- 
proved 2001), does not negate the possibility 
that continuation of a trust to assure spend- 
thrift protection might have been a material 
purpose of the particular settlor. The question 
of whether that was the intent of a particular 
settlor is instead a matter of fact to be deter- 
mined on the totality of the circumstances.” 

The language of Restatement (Third) of 
Trusts Section 65 cmt. e., citied by ULC - 
NCCUSL above is more dismissive of spend- 
thrift provisions and their protective nature. It 
is also dismissive of the protective nature of 
discretionary. 

Despite omitting from T.C.A. § 35-15-411 
such language above from Uniform Trust Code 
section 411(c), the original Tennessee Uniform 
Trust Code failed to omit the concordant ULC - 
NCCUSL commentary language from these 
comments to T.C.A. § 35-15-1038, which state: 

“The insertion of a spendthrift provision in 
the terms of the trust may also constitute a 
material purpose sufficient to prevent termina- 
tion of the trust by agreement of the beneficia- 
ries under section 411 [TC.A § 35-15-411], al- 
though the Tennessee Uniform Trust Code does 
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not presume this result.” 

This left such comments to T.C.A. § 35-15- 
103 in conflict with the statutory language of 
(as well as the comments to) T.C.A. § 35-15- 
411. For that reason, the 2013 amendments to 
the TUTC strike from the comments to T.C.A. 
§ 35-15-103 relative to spendthrift provisions 
the immediately preceding paragraph con- 
tained in quotation marks. After the 2013 
amendments to the Tennessee Uniform Trust 
Code, such code is silent on this issue. 

Nevertheless, in furtherance of the Tennes- 
see Uniform Trust Code’s overriding goals of 
respecting settlor’s in-tent and freedom of dis- 
position, the 2013 amendments add the follow- 
ing language to T.C.A. § 35-15-1085: 

“Any purpose enunciated as a material pur- 
pose of a trust in that trust’s trust instrument 
shall be treated as a material purpose of that 
trust for all purposes of this chapter and chap- 
ter 16.” As stated in the comments to T.C.A. 
§ 35-15-105, such results in a settlor also hav- 
ing the power to so enumerate that a purpose of 
a trust is not a material purpose of a trust for 
all purposes of this chapter and chapter 16. 

Therefore, a settlor can, with greater cer- 
tainty through drafting, control understanding 
of that settlor’s intent as to what is or is not a 
material purpose as to any purpose of a trust, 
including that of a spendthrift provision. 

In 2019, T.C.A. § 35-15-411 was amended to 
add new subsection (d) which states that modi- 
fication is not prohibited by a spendthrift 
clause. Note that this new subsection does not 
address termination. Thus, if a settlor enunci- 
ated a spendthrift clause as a material purpose 
of the trust pursuant to T.C.A., § 35-15-105(c), 
it would block the termination of the trust 
unless the reasons for termination outweigh 
the continuing material purpose (i.e., spend- 
thrift protection). 

“State.” The definition in T.C.A. § 35-15-103 
is self sufficiently clear and needs no further 
explanation. 

“Successors in interest.” The definition in 
T.C.A. § 35-15-1038 is self sufficiently clear and 
needs no further explanation. However, one 
reason for including it is to facilitate drafting. 

“Terms of a trust.” (subdivision (18)) [T.C.A. 
§ 35-15-103(33)] is a defined term used fre- 
quently in the Tennessee Uniform Trust Code. 
While the wording of a written trust instru- 
ment is almost always the most important 
determinant of a trust’s terms, the definition is 
not so limited. Oral statements, the situation of 
the beneficiaries, the purposes of the trust, the 
circumstances under which the trust is to be 
administered, and, to the extent the settlor was 
otherwise silent, rules of construction, all may 
have a bearing on determining a trust’s mean- 


ing. See Restatement (Third) of Trusts § 4 cmt. 


a (Tentative Draft No. 1, approved 1996); Re- 
statement (Second) of Trusts § 4 cmt. a (1959). 


Ifa trust established by order of court is to be 


TENNESSEE UNIFORM TRUST CODE 


35-15-103 


administered as an express trust, the terms of 
the trust are determined from the court order 
as interpreted in light of the general rules 
governing interpretation of judgments. See Re- 
statement (Third) of Trusts § 4 cmt. f (Tenta- 
tive Draft No. 1, approved 1996). 

A manifestation of a settlor’s intention does 
not constitute evidence of a trust’s terms if it 
would be inadmissible in a judicial proceeding 
in which the trust’s terms are in question. See 
Restatement (Third) of Trusts § 4 cmt. b (Ten- 
tative Draft No. 1, approved 1996); Restatement 
(Second) of Trusts § 4 cmt. b (1959). See also 
Restatement (Third) Property: Donative Trans- 
fers §§ 10.2, 11.1-11.3 (Tentative Draft No. 1, 
approved 1995). For example, in many states a 
trust of real property is unenforceable unless 
evidenced by a writing, although section 407 
[T:C.A. $ 35-15-407] of the Tennessee Uniform 
Trust Code internally does not so require. Evi- 
dence otherwise relevant to determining the 
terms of a trust may also be excluded under 
other principles of law, such as the parol evi- 
dence rule. 

“This state.” The comments under “another 
state” or “other state, under “foreign” or “for- 
eign country,” as well as under “foreign juris- 
diction” are incorporated herein by reference. 
This statutory definition was primarily in- 
cluded for drafting convenience and to assure 
clarity. By using the term “this state” in a trust 
governed by the law of Tennessee, a drafter 
knows Tennessee will be the term’s resulting 
meaning. Added by the 2013 amendments to 
Tennessee Uniform Trust Code. 

“Trust advisor.” This term was added to pro- 
vide for the directed trust provisions of part 12. 
T.C.A. § 35-15-1201(a) contains a description of 
the meaning of this term along with an exten- 
sive listing of powers and duties with respect to 
a trust such person may hold. Added by the 
2013 amendments to Tennessee Uniform Trust 
Code. 

“Trust instrument.” (subdivision (19)) [T.C.A. 
§ 35-15-103(36)] is a subset of the definition of 
“terms of a trust” (subdivision (18)) [T’C.A. 
§ 35-15-103(33)], referring to only such terms 
as are found in an instrument executed by the 
settlor. Section 403 [T.C.A. § 35-15-403] pro- 
vides that a trust is validly created if created in 
compliance with the law of the place where the 
trust instrument was executed. Pursuant to 
subdivision 604(a)(2) [TCA.  § 35-15- 
604(a)(2)], the contest period for a revocable 
trust can be shortened by providing the poten- 
tial contestant with a copy of the trust instru- 
ment plus other information. T.C.A. § 35-15- 
813 requires that the trustee furnish certain 
beneficiaries and certain holders of power of 
appointment with a copy of the trust instru- 
ment or an abstract thereof, in the trustee’s 
discretion. Notwithstanding the preceding sen- 
tence, T.C.A. § 35-15-8138 allows: the terms of 
the trust; as well as the settlor in any event, or 
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any trust advisor or trust protector that holds 
the power to so direct, to direct otherwise in 
writing to the trustee. In other words, unlike 
the Uniform Trust Code, the Tennessee Uni- 
form Trust Code allows “quiet” trusts. To allow 
a trustee to administer a trust with some dis- 
patch without concern about liability if the 
terms of a trust instrument are contradicted by 
evidence outside of the instrument, section 
1006 [T.'C.A. $ 35-15-1006] protects a trustee 
from liability to the extent a breach of trust 
resulted from reasonable reliance on those 
terms. Section 1013 [I1C.A. $ 35-15-1013] al- 
lows a trustee to substitute a certification of 
trust in lieu of providing a third person with a 
copy of the trust instrument. T.C.A. § 35-15- 
1103 provides that unless there is a clear indi- 
cation of a contrary intent, rules of construction 
and presumptions provided in the Tennessee 
Uniform Trust Code apply to trust instruments 
executed before the effective date of such Code. 


35-15-104. Knowledge. 
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“Trust protector.” See trust advisor, above. 
Added by the 2013 amendments to Tennessee 
Uniform Trust Code. 

“Trustee.” The definition of “trustee” (subdi- 
vision (19)) [L.C.A. §$ 35-15-103(38)] includes 
not only the original trustee but also an addi- 
tional and successor trustee as well as a co- 
trustee. Because the definition of trustee in- 
cludes trustees of all types, any trustee, 
whether original or succeeding, single or co- 
trustee, has the powers of a trustee and is 
subject to the duties imposed on trustees under 
the Tennessee Uniform Trust Code. Any natu- 
ral person, including a settlor or beneficiary, 
has capacity to act as trustee if the person has 
capacity to hold title to property free of trust. 
See Restatement (Third) of Trusts § 32 (Tenta- 
tive Draft No. 2, approved 1999); Restatement 
(Second) of Trusts $ 89 (1959). State banking 
statutes normally impose additional require- 
ments before an entity can act as trustee. 


(a) Subject to subsection (b), a person has knowledge of a fact if the person: 


(1) Has actual knowledge of it; 


(2) Has received a notice or notification of it; or 
(3) From all the facts and circumstances known to the person at the time 


in question, has reason to know it. 


(b) An organization that conducts activities through employees has notice or 
knowledge of a fact involving a trust only from the time the information was 
received by an employee having responsibility to act for the trust, or would 
have been brought to the employee’s attention if the organization had 
exercised reasonable diligence. An organization exercises reasonable diligence 
if it maintains reasonable routines for communicating significant information 
to the employee having responsibility to act for the trust and there is 
reasonable compliance with the routines. Reasonable diligence does not 
require an employee of the organization to communicate information unless 
the communication is part of the individual’s regular duties or the individual 
knows a matter involving the trust would be materially affected by the 
information. 


History. 
Acts 2004, ch. 537, § 5. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. This section specifies 
when a person is deemed to know a fact. Sub- 
section (a) states the general rule. Subsection 
(b) provides a special rule dealing with notice to 
organizations. Pursuant to subsection (a), a fact 
is known to a person if the person had actual 
knowledge of the fact, received notification of it, 
or had reason to know of the fact’s existence 
based on all of the circumstances and other 
facts known to the person at the time. Under 
subsection (b), notice to an organization is not 


necessarily achieved by giving notice to a 
branch office. Nor does the organization neces- 
sarily acquire knowledge at the moment the 
notice arrives in the organization’s mailroom. 
Rather, the organization has notice or knowl- 
edge of a fact only when the information is 
received by an employee having responsibility 
to act for the trust, or would have been brought 
to the employee’s attention had the organiza- 
tion exercised reasonable diligence. 

“Know” is used in its defined sense in sections 
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109 [T:C.A. § 35-15-109] (methods and waiver 
of notice), section 305 [T:C.A. § 35-15-305] (ap- 
pointment of representative), subsection 604(b) 
[T.:C.A. § 35-15-604(b)] (imitation on contest of 
revocable trust), section 812 [L.C.A. $ 35-15- 
812] (collecting trust property), section 1009 
[1.C.A. $ 35-15-1009] (nonliability of trustee 
upon beneficiary’s consent, release, or ratifica- 
tion), and section 1012 [T7:C.A. § 35-15-1012] 
(protection of person dealing with trustee). But 
as to certain actions, a person is charged with 
knowledge of facts the person would have dis- 


TENNESSEE UNIFORM TRUST CODE 


35-15-105 


covered upon reasonable inquiry. See section 
1005 [T.C.A. $ 35-15-1005] (imitation of action 
against trustee following report of trustee). In 
addition, for purposes of T.C.A. § 35-15-1005, a 
person will be deemed to have received ad- 
equate disclosure of facts thereunder if they 
had sufficient knowledge to be presumed to 
know them or to be put on notice to inquire into 
their existence. 

This section is based on Uniform Commercial 
Code § 1-202 [I-C.A. § 47-1-201] (2000 Annual 
Meeting Draft). 


35-15-105. Default and mandatory rules. 


(a) Except as otherwise provided in the terms of the trust, this chapter 
governs the duties and powers of a trustee or any other fiduciary under this 
chapter, relations among trustees and such other fiduciaries, and the rights 
and interests of a beneficiary. The terms of a trust may expand, restrict, 
eliminate, or otherwise vary the duties and powers of a trustee, any such other 
fiduciary, relations among any of them, and the rights and interests of a 
beneficiary; provided, however, that nothing contained in this subsection (a) 
shall be construed to override or nullify the provisions of subsection (b). The 
rule of statutory construction that states that statutes in derogation of the 
common law are to be strictly construed shall have no application to this 
section. Except as restricted by subsection (b), pursuant to this section, courts 
shall give maximum effect to the principle of freedom of disposition and to the 
enforceability of trust instruments. 

(b) The terms of a trust prevail over any provision of this chapter except: 

(1) The requirements for creating a trust; 

(2) The duty of a trustee to act in accordance with the terms and purposes 
of the trust and the interests of the beneficiaries; 

(3) The requirement that a trust and its terms be for the benefit of its 
beneficiaries as the interests of such beneficiaries are defined under the 
terms of the trust, and that the trust has a purpose that is lawful and 
possible to achieve; 

(4) The power to modify or terminate a trust under §§ 35-15-410 — 
35-15-416; 

(5) The effect of a spendthrift provision and the rights of certain creditors 
and assignees to reach a trust as provided in part 5 of this chapter; 

(6) The power of the court under § 35-15-702 to require, dispense with, or 
modify or terminate a bond; 

(7) The power of the court under § 35-15-708(b) to adjust a trustee’s 
compensation specified in the terms of the trust which is unreasonably low 
or high; 

(8) The effect of an exculpatory term under § 35-15-1008; 

(9) The rights under §§ 35-15-1010 — 35-15-1013 of a person other than 
a trustee or beneficiary; 

(10) Periods of limitation for commencing a judicial proceeding; 

(11) The power of the court to take such action and exercise such 
jurisdiction as may be necessary in the interests of justice; and 
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(12) The subject matter jurisdiction of the court and venue for commenc- 
ing a proceeding as provided in §§ 35-15-203 and 35-15-204. 
(c) Any purpose enunciated as a material purpose of a trust in that trust’s 
trust instrument shall be treated as a material purpose of that trust for all 
purposes of this chapter and chapter 16. 


History. 
Acts 2004, ch. 537, § 6; 2007, ch. 24, §§ 4, 5; 
2013, ch. 390, §§ 4-6. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013; 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1; 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 


sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


Law Reviews. 

Agents in Secrecy: The Use of Information 
Surrogates in Trust Administration (Lauren Z. 
Curry), 64 Vand. L. Rev. 925 (2011). 


NOTES TO DECISIONS 


Analysis 


1. Bad Faith Or Reckless Indifference. 
2. Mandatory Obligation. 


1. Bad Faith Or Reckless Indifference. 
Grant of summary judgment in favor of the 
bank in the decedent’s daughter’s action 
against it was appropriate pursuant to T.C.A. 
§ 35-15-105(b)(8) and T.C.A. § 35-15- 
1008(a)(1) because nothing in the record indi- 
cated that the bank acted in bad faith or with 
reckless indifference; therefore, the terms of 
the will exonerating the bank, as trustee, pre- 
vailed in the case and the trial court was 
correct in so holding. Wood v. Lowery, 238 
S.W.3d 747, 2007 Tenn. App. LEXIS 119 (Tenn. 
Ct. App. Mar. 6, 2007), appeal denied, — S.W.3d 


—, 2007 Tenn. LEXIS 695 (Tenn. Aug. 18, 
2007). 


2. Mandatory Obligation. 

Trustees were under a mandatory obligation 
to distribute the remaining principal of such 
child’s separate trust to such child, when the 
terminating event or events occurred, and be- 
cause the trust did not provide otherwise, the 
trustees were to perform this task expedi- 
tiously, which they failed to do; because the 
trustees failed to take the appropriate actions 
for two years following the termination of the 
trust, the trial court was justified in ordering 
the clerk to prepare a deed to transfer the real 
estate to the beneficiaries. In re Farmer Family 
Trust, —S.W.3d —, 2018 Tenn. App. LEXIS 598 
(Tenn. Ct. App. Oct. 11, 2018). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-105. 

The provisions of this section in some ways 
diverge significantly from the Uniform Trust 
Code and the restatements. To the extent this 
section is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 


It is the policy of the state of Tennessee, as 
well as the overriding objective of the Tennes- 
see trust statutes: that a settlor’s intent be the 
lodestar by which a trust is interpreted; that 
such intent be carried out; and that settlors 
have the freedom to dispose of their assets to 
whom and in the manner they wish; all to the 
greatest extent constitutionally allowable. 

Significantly more strongly than does the 
Uniform Trust Code, T.C.A. § 35-15-105(a) em- 
phasizes that the Tennessee Uniform Trust — 
Code is primarily a default statute. While the 
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Tennessee Uniform Trust Code provides nu- 
merous procedural rules on which a settlor may 
wish to rely, the settlor is generally free to 
override these rules and to prescribe the condi- 
tions under which the trust is to be adminis- 
tered. Subject to only the limited exceptions 
contained in T.C.A. § 35-15-105(b) (which are 
fewer in number and in certain cases, less 
restrictive, than in section 105 of the Uniform 
Trust Code), the duties and powers of a trustee, 
relations among trustees, and the rights and 
interests of a beneficiary are as specified in the 
terms of the trust. Moreover, in certain cases 
there need be no specific reference to the intent 
to override such default rules. One example of 
the myriad ways in which a settlor can override 
the default rules contained in the Tennessee 
Uniform Trust Code is that a settlor may over- 
ride an otherwise applicable duty of loyalty in 
the terms of the trust. Sometimes such override 
is implied. For example, the grant to a trustee 
of authority to make a discretionary distribu- 
tion to a class of beneficiaries that includes the 
trustee implicitly authorizes the trustee to 
make distributions for the trustee’s own ben- 
efit. Another way a settlor can override the 
default rules is such settlor can relieve a fidu- 
ciary from acting in good faith (such not being 
included in T.C.A. § 35-15-105(b)(2). 

In order to do its utmost to assure all of the 
above, the Tennessee Uniform Trust Code re- 
jects the rule of statutory construction that 
statutes in derogation of the common law are to 
be strictly construed. 

The subdivisions contained in T.C.A. § 35- 
15-105(b) (referred to hereafter in the comment 
to this section as “subdivision”) list the items 
not subject to override in the terms of the trust: 

Subdivision (b)(1) confirms that the require- 
ments for a trust’s creation, such as the neces- 
sary level of capacity and the requirement that 
a trust have a legal purpose, are controlled by 
statute and common law, not by the settlor. For 
the requirements for creating a trust, see 
T.C.A. §§ 35-15-401 — 35-15-409. Nevertheless, 
unlike the Uniform Trust Code, the Tennessee 
Uniform Trust Code contains no references to 
any impact of public policy on the purposes of a 
trust as such relates to the requirements for 
creating a trust under subdivisions (b)(1) or 
(b)(3). 

Subdivision (b)(2) provides that the terms 
may not eliminate a trustee’s duty to act in 
accordance with the terms and purposes of the 
trust and the interests of the beneficiaries. 
Unlike the Uniform Trust Code, the Tennessee 
Uniform Trust Code contains no reference to 
good faith in subdivision (b)(2). Therefore, a 
settlor may provide a standard other than good 
faith, (e.g., the Trustee’s sole and absolute 
discretion, which standard under the Tennes- 
see Uniform Trust Code contains no implied 
good faith or reasonableness standard) to gov- 
ern the Trustee’s actions. See T.C.A. § 35-15- 
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814 for the standard by which a trustee’s exer- 
cise of discretion relative to a discretionary 
interest may be judicially reviewed or a distri- 
bution judicially forced. 

Moreover, absent some other restriction, a 
settlor is always free to specify the trust’s terms 
and the interests of the beneficiaries, to both of 
which the trustee must comply. Subdivision 
(b)(3) emphasizes that the “interests of the 
beneficiaries” are to be judged by such terms 
“as the interests of such beneficiaries are de- 
fined under the terms of the trust.” The Uni- 
form Trust Code does not contain language 
similar to that contained in the last set of 
quotation marks above. Such language was 
added to the Tennessee Uniform Trust Code 
due to its overriding emphasis on settlor’s in- 
tent and freedom of disposition. Therefore, 
throughout the Tennessee Uniform Trust Code, 
whenever one encounters the phrase “that a 
trust and its terms be for the benefit of its 
beneficiaries” (or a similar phrase), one should 
automatically add to such phrase the remain- 
ing portion subdivision (b)(3), “as the interests 
of such beneficiaries are defined under the 
terms of the trust.” 

Under subdivision (b)(4), the power of the 
court to modify or terminate a trust under 
T.C.A. §§ 35-15-410 — 35-15-416 is not subject 
to variation in the terms of the trust. However, 
T.C.A. §§ 35-15-410 — 35-15-416 involve situa- 
tions which the settlor could have addressed 
had the settlor had sufficient foresight. These 
include situations where the purpose of the 
trust has been achieved, a mistake was made in 
the trust’s creation, or circumstances have 
arisen that were not anticipated by the settlor. 

Subdivision (b)(5) clarifies that a settlor may 
not restrict the rights of a beneficiary’s credi- 
tors to a greater ex-tent than is allowed as 
provided in part 5. 

In conformity with traditional doctrine, the 
Tennessee Uniform Trust Code limits the abil- 
ity of a settlor to exculpate a trustee from 
liability for breach of trust. The limits are 
specified in T.C.A. § 35-15-1008. Subdivision 
(b)(8) provides a cross-reference. Similarly, sub- 
division (b)(7) provides a cross-reference to sec- 
tion T.C.A. § 35-15-708(b), which limits the 
binding effect of a provision specifying a trust- 
ee’s, as well as a trust advisor’s or trust protec- 
tor’s compensation. 

Subdivision (b)(9) clarifies that a settlor is 
not free to limit the rights of third persons, such 
as purchasers of trust property. 

Subdivision (b)(10) makes clear that the set- 
tlor may not reduce any otherwise applicable 
period of limitations for commencing a judicial 
proceeding. See T.C.A. § 35-15-604 (period of 
limitations for contesting validity of revocable 
trust), and T.C.A. § 35-15-1005 (period of limi- 
tation on action for breach of trust), as well as 
similar provisions regarding limitations peri- 
ods applicable to trust advisors, trust protec- 


35-15-106 


tors and other fiduciaries. Similarly, a settlor 
may not so negate the responsibilities of a 
trustee that the trustee would no longer be 
acting in a fiduciary capacity. Notwithstanding 
the preceding sentence, in a directed trust one 
or more fiduciary powers and duties can be 
removed from a trustee and given to another 
fiduciary, in which case relative to the powers 
and duties so removed, that trustee will be an 
excluded fiduciary. 

The terms of a trust may not deny a court 
authority to take such action as necessary in 
the interests of justice, including requiring that 
a trustee furnish bond, which are acknowl- 
edged by subdivisions (b)(11) and (b)(6), respec- 
tively. Additionally, subdivision (b)(12) simi- 
larly provides that provisions on subject matter 
jurisdiction and venue cannot be altered in the 
terms of the trust. 

Finally, Tennessee allows “quiet” trusts, un- 
der which information regarding a trust and its 
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operations may, if certain requirements are 
met, be withheld from beneficiaries and holders 
of powers of appointment. Because of this, the 
Tennessee Uniform Trust Code has no provision 
corresponding with Uniform Trust Code sub- 
sections (b)(8) and (b)(9). 

To assure the overriding objectives of the 
Tennessee Uniform Trust Code as stated in the 
third paragraph of these section comments to 
this section, T.C.A. § 35-15-105(c) makes it 
clear that the materiality of any purpose of the 
trust can be controlled simply by stating such 
in a trust instrument. While the language of 
such subsection (c) is written in the positive, 
(i.e., “Any purpose enunciated as a material 
purpose... shall be treated as a material pur- 
pose...”), such necessarily implies that a settlor 
also has the power to so enumerate that a 
purpose of a trust is not a material purpose of a 
trust for all purposes of this chapter and chap- 
ter 16. 


35-15-106. Law supplemental to chapter — Applicability of certain 
sections of Restatement of Trusts. 


(a) The common law of trusts and principles of equity supplement this 
chapter, except to the extent modified by this chapter or another statute of this 


state. 


(b) Notwithstanding subsection (a): 


(1) No provision in a trust directing or authorizing accumulation of trust 


income shall be invalid; and 


(2) The traditional common law distinction between a discretionary trust 
and a support trust and the dual judicial review standards related to this 
distinction shall be maintained. Unless specifically provided otherwise in 
this chapter, courts shall not consult, rely on or give any persuasive value to 
the Restatement (Third) of Trusts §§ 50, 56, 58, 59 or 60, nor any of the 
comments under such sections or related thereto, none of which have any 
force or effect relative to trusts governed by the laws of this state. 


History. 
Acts 2004, ch. 537, § 7; 2018, ch. 390, § 7. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
Ie AU to: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 20138, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 
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2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. According to ULC — NC- 
CUSL, the Uniform Trust Code codifies those 
portions of the law of express trusts that are 
most amenable to codification. 

While the Tennessee Uniform Trust Code 
would agree that no code can cover all portions 
of the law of express trusts, the Tennessee 
Uniform Trust Code codifies meaningfully more 
of such portions than does the Uniform Trust 
Code. The additional codification of the law of 
express trusts in the Tennessee Uniform Trust 
Code is intentional and is designed to provide 
significantly more certainty than does the Uni- 
form Trust Code over the law that will control a 
trust and its administration. This is in accor- 
dance with Tennessee’s emphasis on settlor’s 
intent and freedom of disposition. 

Nevertheless, because it is impossible to 
codify all portions of the law of express trust, to 
the extent such are not codified in the Tennes- 
see Uniform Trust Code, such code is supple- 
mented by the common law of trusts, including 
principles of equity. To determine the common 
law and principles of equity, a court or other 
body adjudicating or mediating a matter is 
instructed to look first to other portions of the 
Tennessee trust statutes, then to prior and 
contemporaneous Tennessee law. If a court or 
other body adjudicating or mediating a matter 
cannot resolve the matter using Tennessee law, 
it may then look to other law (excluding the law 
of any foreign country), including the various 
applicable restatements. Regardless, to the ex- 
tent any other law is in conflict with Tennessee 
law, Tennessee law controls. The common law 
of trusts also includes the traditional and broad 
equitable jurisdiction of the court, which the 
Tennessee Uniform Trust Code in no way 
restricts. 

Notwithstanding the preceding paragraph, 
when considering law other than Tennessee 
law, courts and other bodies adjudicating or 
mediating a matter are instructed to be mind- 
ful of the following: 

Numerous provisions of title 35, chapters 6, 
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14 and 15 were modified and diverge, in some 
cases significantly, from their respective uni- 
form codes and the Restatements of Trust, as 
well as from restatements covering fields of law 
that are related to, or impact upon, trusts. 
Moreover, there are no uniform code provisions 
addressing the subjects covered by title 35, 
chapters 16 and 17. Such resulting divergence 
was undertaken deliberately and after signifi- 
cant consideration. Taken as a whole, the Ten- 
nessee trust statutes are a distinct and inte- 
grated set of trust laws. 

It is for this reason that the provisions of 
T.C.A. § 35-15-1101 reverse those of section 
1101 of the Uniform Trust Code and expressly 
state that in applying and construing title 35 no 
consideration shall be given to any need to 
promote uniformity with respect to its subject 
matter among states, including relative to the 
laws of any foreign jurisdiction that has en- 
acted versions of the various uniform codes, 
laws or acts. Moreover, T.C.A. § 35-15-1101 
provides that unless specifically provided oth- 
erwise in title 35, chapters 6, 14, 15, 16 and 17, 
courts shall not consult or give any persuasive 
value to any such uniform acts or any foreign 
jurisdiction’s acts based on or similar to them; 
or to the comments of any of them; none of 
which have any force or effect relative to trusts 
governed by the laws of Tennessee. 

The statutory text of the Tennessee Uniform 
Trust Code is also supplemented by these Com- 
ments, which, like the Comments to any uni- 
form act, may be relied on as a guide for 
interpretation. See Acierno v. Worthy Bros. 
Pipeline Corp., 656 A.2d 1085, 1090 (Del. 1995) 
(interpreting Uniform Commercial Code); Yale 
University v. Blumenthal, 621 A.2d 1304, 1307 
(Conn. 1993) (interpreting Uniform Manage- 
ment of Institutional Funds Act); 2 Norman 
Singer, Statutory Construction Section 52.05 
(6th ed. 2000); Jack Davies, Legislative Law 
and Process in a Nutshell Section 55-4 (2d ed. 
1986). 


(a) The validity and construction of a trust are determined by the law of the 
jurisdiction designated in the terms of the trust instrument, which is called a 


state jurisdiction provision. 


(b) When a state jurisdiction provision designates that the law of this state 


controls: 


(1) This state and its courts have jurisdiction over a trust created in a 


foreign jurisdiction; 


(2) The validity, construction, and administration of a trust are deter- 
mined by the laws of this state, including but not limited to: 


(A) The capacity of the settlor; 
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(B) The powers, obligations, liabilities, and rights of the trustees and 
other fiduciaries; 

(C) The appointment and removal of the trustees and other fiduciaries; 

(D) The existence and extent of all powers conferred on a trustee or 
other fiduciary, including but not limited to, any trustee’s or other 
fiduciary’s discretionary powers, as well as the existence and extent of all 
powers retained by a settlor and the validity of the exercise of any such 

power, whether conferred on a trustee or other fiduciary or retained by a 

settlor; 

(3)(A) Neither a trust nor any disposition made subject to the terms of 

such trust is subject to the laws of any foreign country, nor is any such 

trust or such disposition void, voidable, liable to be set aside or defective 
in any manner for any reason including but not limited to: 

(i) The law of any foreign country prohibits or does not recognize the 
concept of a trust; or 

(ii) The trust or disposition avoids or defeats any right, claim, or 
interest conferred by the law of a foreign country upon any person by 
reason of a personal relationship to the settlor or by way of heirship 
rights or contravenes any rule or law of a foreign country or any foreign 
country’s judicial or administrative order or action intended to recog- 
nize, protect, enforce, or give effect to such right, claim, or interest; 
(B) Relative to any foreign country or any interest in property arising or 

originating under the laws of any foreign country: 

(i) No form of forced heirship, legitime, forced share or any similar 
heirship rights or form of transmission or transfer of property from a 
decedent or from a living person, or any restrictions on transmission or 
transfer of property from a decedent or a living person is recognized by 
this state; or 

(ii) No heirship rights described in subdivision (b)(3)(B)(i) conferred 
under the law of a foreign country shall constitute an obligation or 
liability, the transfer, conveyance or devise of which, would violate title 
66, chapter 3; and 
(C) This subdivision (b)(3) shall apply to all realty or other forms of 

immovable property physically in this state, as well as to all personal or 

movable property wherever situated if owned by a trust containing a state 
jurisdiction provision designating that the law of this state controls such 
trust; 

(4) No judgment or other holding of any judicial body of any foreign 
country, including but not limited to, any court, administrative body or other 
entity or organization purportedly having the power to make judicial or 
administrative decisions of any foreign country, shall be recognized or 
enforced or give rise to any equitable forms of relief, including but not 
limited to, estoppel, to the extent such judgment or other holding concerns a 
trust containing a state jurisdiction provision designating that the law of 
this state controls such trust or to the extent such judgment or other holding 
concerns property held by such trust; 

(5) If, in any action brought against a trustee or other fiduciary of a trust, 
any judicial body of any foreign country, including but not limited to, any 
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court, administrative body or other entity or organization purportedly 
having the power to make judicial or administrative decisions of any foreign 
country, takes any action whereby such judicial body declines to apply the 
law of this state in determining the validity, construction, or administration 
of a trust, or the effect of a spendthrift provision or discretionary interest of 
a trust, the trustee or other fiduciary, as applicable, shall immediately upon 
the action of the judicial body of the foreign country and without the further 
order of any court of this state, cease in all respects to be trustee or other 
fiduciary, as applicable, of the trust and a vacancy in the office of trustee or 
other fiduciary, as applicable, shall immediately exist: 

(A) Upon the existence of such vacancy, the trustee or other fiduciary, as 


applicable, has no power or authority other than to convey the trust 
property to the successor trustee or other fiduciary who fills such vacancy 
as provided in subdivision (b)(5)(B); 

(B) Such vacancy shall be filled in the same manner as would a vacancy 
in trusteeship that is required to be filled, either as provided by § 35-15- 
704(c) if the trust is a noncharitable trust, or as provided by § 35-15- 
704(d) if the trust is a charitable trust; and 

(C) Section 35-15-704(e) shall also apply relative to such trustee or 
other fiduciary, as applicable, in the same manner as § 35-15-704(e) 
applies to trustees and vacancies in trusteeship in general; provided, 
however, that when exercising its power provided by § 35-15-704(e), the 
court shall consider the purposes of this subsection (b) and make any such 
appointments pursuant to § 35-15-704(e) in a manner designed to give 
full force and effect to this subsection (b) to the maximum extent allowed 





by the laws of this state or of the United States. 

(c) In the absence of the existence of a state jurisdiction provision, the laws 
of the jurisdiction where the trust was executed determine the validity of the 
trust and the laws of descent, while the laws of the principal place of 
administration determine the administration of the trust. 


History. 
Acts 2004, ch. 537, § 8; 2013, ch. 390, § 8; 
2021, ch. 420, § 3. 


- Compiler’s Notes. 

Acts 20138, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
ft, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
_ aparticular provision of the act would substan- 
tially interfere with the effective conduct of the 
_ judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
- sion of the act does not apply and the super- 
_ seded law applies; 

(4) Any rule of construction or presumption 


provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


Amendments. 

The 2021 amendment in the beginning of (a), 
inserted “and” and deleted “and administra- 
tion” following “construction”. 


Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 
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2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. The 2013 amendments to 
the Tennessee Uniform Trust Code completely 
and significantly rewrote this section, leaving 
the former version inoperative as provided in 
the enacting and transitional language of Sec- 
tion 55, Pub. Act. 2013, Pub. Ch. 390, 108th 
Gen. Assemb., Reg. Sess. (Tenn., 2013). Such 
amendment also made section 107 of the Uni- 
form Trust Code, as well as the comments 
thereunder, irrelevant to the current T.C.A. 
§ 35-15-107. 

The Tennessee Uniform Trust Code is de- 
signed to provide significantly more certainty 
than does the Uniform Trust Code over the law 
that will control a trust and its administration. 
This is in accordance with Tennessee’s empha- 
sis on settlor’s intent and freedom of disposi- 
tion. Therefore, the Tennessee Uniform Trust 
Code allows any person having the requisite 
nexus (defined in T.C.A. § 35-15-108) with a 
jurisdiction to choose that jurisdiction’s law as 
controlling over a trust. A settlor can then 
designate that controlling law by including a 
state jurisdiction provision in a trust. The ju- 
risdiction selected need not have any other 
connection to the trust. Moreover, a settlor is 
free to select the governing law regardless of 
where the trust property may be physically 
located, whether it consists of real or personal 
property, and whether the trust was created by 
will or during the settlor’s lifetime. Sections 
TCA §§ 35-15-107 and -108 were amended with 
the 2021 amendments to the Tennessee Uni- 
form Trust Code to clarify that the validity, 
construction and administration of a trust are 
to be based on the law designated in the state 
jurisdiction provision and cannot be changed 
merely by a change in administrative situs of 
the trust; however, Tennessee law will govern 
the administration of a trust while it is being 
administered in Tennessee unless the state 
jurisdiction provision expressly provides that 
the law of another state governs such matters. 

Furthermore and notwithstanding certain 
provisions contained in the Restatement (Sec- 
ond) Conflicts of Laws, in keeping with the 
policy of the state of Tennessee and its overrid- 
ing emphasis on settlor’s intent and of freedom 
of disposition, the Tennessee Uniform Trust 
Code rejects the concept that any law governing 
a trust is in any way controlled by another 
jurisdiction’s public policy or dependent upon 
which jurisdiction has the most significant re- 
lationship to a matter at issue. 

Relative to specific provisions of such Re- 
statement (Second) Conflicts of Laws (exclud- 
ing the comments thereto, such having been 
disregarded by the Tennessee Uniform Trust 
Code unless provided otherwise herein): 

§ 268. The Tennessee Uniform Trust Code: is 
in accord with subsections (1) and (2)(a); but 
rejects subsection (2)(b) due to such code’s pref- 


erence for certainty and such code’s provision 
that in the absence of a state jurisdiction pro- 
vision, place of execution, and not “the state 
which the testator or settlor would probably 
have desired to be applicable,” controls. 

§ 269. The Tennessee Uniform Trust Code: is 
in accord with clause (a), but only as such 
clause applies to this state or another state and 
not to any foreign country; rejects the provi- 
sions of clause (b) to the extent they conflict 
with such code; and specifically rejects all ref- 
erences in clause (b) to “public policy of the 
state of the testator’s domicile at death,” as well 
as to references requiring that a state jurisdic- 
tion provision have a “substantial relation to 
the trust,” the necessary nexus for a state 
jurisdiction provision being provided by T.C.A. 
§ 35-15-108. 

§ 270. The Tennessee Uniform Trust Code 
expressly rejects the concept in clause (a) that a 
state designated in a state jurisdiction provi- 
sion need have “a substantial relation to the 
trust,” the necessary nexus for a state jurisdic- 
tion provision being provided by T.C.A. § 35- 
15-108. Moreover, the Tennessee Uniform Trust 
Code expressly rejects the requirement in 
clause (a) that application of the law of the 
state designated in a state jurisdiction provi- 
sion “not violate a strong public policy of the 
state with which, as to the matter at issue, the 
trust has is most significant relationship.” Un- 
der the Tennessee Uniform Trust Code neither 
the public policy of, nor the relationship of a 
trust to, another state has any impact on a 
trust having a state jurisdiction provision. The 
Tennessee Uniform Trust Code rejects depen- 
dence in clause (b) on the “local law of the state 
with which, as to the matter at issue, the trust 
has its most significant relation-ship,” a trust’s 
validity in cases covered by § 270(b) being 
determined by the laws of the jurisdiction 
where the trust was executed pursuant to 
T.C.A. § 35-15-107(c). Finally, no public policy 
of, nor the relationship of a trust to, any foreign 
country is relevant under the Tennessee Uni- 
form Trust Code. 

§ 271. The Tennessee Uniform Trust Code is 
generally in accord with clause (a), but would 
strike from such clause the words “as to mat- 
ters which can be controlled by the terms of the 
trust,” all matters of administration being sub- 
ject to the law of the jurisdiction designated in 
a state jurisdiction provision under such code. 
The Tennessee Uniform Trust Code rejects 
clause (b) to the extent such clause provides 
that, absent a state jurisdiction provision, ad- 
ministration is controlled by any law other 
than that of the state in which the trust is being 
principally administered. 

§ 272. The Tennessee Uniform Trust Code is 
generally in accord with clause (a), but would 
strike from such clause the words “as to mat- 
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ters which can be controlled by the terms of the 
trust,” all matters of administration being sub- 
ject to the law of the jurisdiction designated in 
a state jurisdiction provision under such code. 
The Tennessee Uniform Trust Code rejects 
clause (b) to the extent such clause provides 
that, absent a state jurisdiction provision, ad- 
ministration is controlled by any law other 
than that of the state in which the trust is being 
principally administered. 

§ 273. The Tennessee Uniform Trust Code: is 
generally in accord with clause (a), but only as 
it applies to this state or another state and not 
to any foreign country; rejects the provisions of 
clause (b) to the extent they conflict with such 
code; and in cases of trusts not containing a 
state jurisdiction provision providing for such 
trust’s place of administration, specifically re- 
jects all references in clause (b) to “the local law 
of the state to which the administration of the 
trust is most substantially related,” the place of 
a trust’s administration being provided for in 
T.C.A. §§ 35-15-108 and 35-15-107(c). 

§ 274. The Tennessee Uniform Trust Code 
rejects all references in this section relative to 
“the strong public policy of the testator’s domi- 
cil at death.” Notwithstanding any provisions of 
§ 274, the Tennessee Uniform Trust Code con- 
firms that a power of appointment: is not a 
property interest nor a beneficial interest; is 
held by the person to whom such power has 
been given, and not by a settler in that person’s 
capacity as settler; may not be judicially fore- 
closed; is not reachable by a creditor or assignee 
at the trust level; and the fact a beneficiary 
holds a power of appointment is not indicative 
or determinative of whether a settlor or benefi- 
ciary has dominion and control over a trust. To 
the extent § 274 of such Restatement is in 
conflict with the immediately preceding sen- 
tence, such § 274 is expressly rejected by the 
Tennessee Uniform Trust Code. 

When a state jurisdiction provision desig- 
nates that Tennessee law controls, Tennessee 
obtains jurisdiction over the trust and its law 
controls the validity, construction and adminis- 
tration of a trust (or any part thereof, as a 
settlor desires). In the absence of such a state 
jurisdiction provision, the laws of the jurisdic- 
tion where the trust was executed determine its 
validity and the laws of descent, while the laws 
of the trust’s principal place of administration 
determine its administration. 

Additionally, when a state jurisdiction provi- 
sion designates that Tennessee law controls, 
_ the Tennessee Uniform Trust Code explicitly 
_ provides that no foreign country has any juris- 
diction, power or effect over that trust or any 
_ disposition under it. Moreover, in such case no 

_ foreign country has any power to set the trust 
or any of its provisions aside, or attempt to do 
so. Therefore, a foreign country’s failure to 
' recognize trusts, or the fact a trust avoids a 
foreign country’s laws granting rights to some 
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person relative to property in the trust; such 
rights being based on a personal relationship to 
a settlor of, a party to, or beneficiary of, the 
trust; are irrelevant and are not respected by 
Tennessee. Any laws of a foreign country rela- 
tive to forced heirship, legitime, forced share or 
similar rights are rejected and are unenforce- 
able under the Tennessee Uniform Trust Code. 
No judgment of any foreign country will be 
recognized or enforced by Tennessee to the 
extent such judgment concerns a trust having a 
state jurisdiction provision designating the law 
of Tennessee as controlling. 

Unless provided otherwise hereinafter, any 
reference to “subsection” or “subdivision” 
means such portion of T.C.A. § 35-15-107. 

‘Subsection (a) defines a state jurisdiction 
provision and provides that, when such is in- 
cluded in a trust instrument, it controls valid- 
ity, construction and administration of that 
trust. 

Subsection (b) provides that when a state 
jurisdiction provision designates that the law of 
Tennessee controls: 

Tennessee and its courts have jurisdiction 
over the trust, even if such trust was created in 
a foreign jurisdiction. 

The validity, construction and administration 
of the trust is determined by the laws of Ten- 
nessee. Such laws control items including but 
not limited to: settlor’s capacity; powers and 
duties of all fiduciaries; appointment and re- 
moval of all fiduciaries; the existence, validity 
and extent of powers conferred on any fiduciary 
or retained by a settlor. 

No law of a foreign country has any force or 
effect on the trust, regardless of whether such 
country does or does not recognize the concept 
of a trust. 

Tennessee does not in any way recognize any 
laws of a foreign country granting rights to 
some person relative to property in the trust; 
including any rights based on‘a personal rela- 
tionship to a settlor of, a party to, or beneficiary 
of, the trust. Therefore, any laws of a foreign 
country relative to forced heirship, legitime, 
forced share or similar rights are rejected and 
are unenforceable. 

Relative to any realty or immovable property 
physically in Tennessee and relative to any 
personal or movable property regardless of the 
location of such, foreign law has no force or 
effect on the trust and such property. 

No judgment or other holding of any adjudi- 
cative body of a foreign country will be recog- 
nized, nor will such be enforced or otherwise be 
granted relief. 

Should any action be brought against any 
fiduciary of a trust by any adjudicative body of 
a foreign country under which action such 
adjudicative body declines to apply the law of 
Tennessee to such trust or any provision or 
interest under such trust, applicable fiduciaries 
of such trust shall by operation of law immedi- 
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ately cease being such fiduciary and have no 
further power other than to convey trust prop- 
erty to a successor fiduciary. Such successor 
fiduciary can be named in the trust instrument, 
in absence of such will be appointed to office 
under a statutorily provided mechanism. This 
provision thwarts a foreign country from ob- 
taining or attempting to obtain jurisdiction 
over the trust, as well as over any trust prop- 
erty other than immovable property physically 
present in such foreign country. 

Subsection (c) provides for fallback governing 
law in the absence of a state jurisdiction provi- 
sion. Such fallback governing law is clear, con- 
cise and concrete. Moreover, it is in no way 
dependent on the jurisdiction having the most 
significant relationship to the matter at issue. 
For all these reasons, it provides certainty. 

Regarding the Hague Convention on the Law 
Applicable to Trusts and on their Recognition. 
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According to ULC — NCCUSL, Uniform Trust 
Code section 107 (made irrelevant by the 2013 
amendments to the Tennessee Uniform Trust 
Code) is consistent with and was partially 
based on the Hague Convention on the Law 
Applicable to Trusts and on their Recognition, 
signed on July 1, 1985. Despite such section of 
the Uniform Trust Code being irrelevant, it is 
important to note that the United States has 
not (as of May 2013) ratified such convention. 
Therefore, such convention has no force and 
effect on the United States, any state or this 
state (as such terms are defined in T:C.A. 
§ 35-15-103). To the extent such convention is 
in conflict with the Tennessee trust statutes or 
Tennessee law in general, Tennessee law con- 
trols or absence of Tennessee law, the provi- 
sions of T.C.A. § 35-15-106 and the comments 
thereunder control. 


35-15-108. Place of administration — Sufficient nexus for a state 
jurisdiction provision — Transfer of place of administra- 
tion. 


(a) Without limiting or precluding other means for establishing a sufficient 
connection with a jurisdiction, for purposes of determining the applicable law 
controlling a trust’s administration, the terms of a trust designating a 
jurisdiction’s trust administration laws in a state jurisdiction provision are 
valid and controlling if: 

(1) A trustee’s principal place of business is located in or a trustee is a 
resident of the designated jurisdiction; or 
(2) All or part of the administration occurs in the designated jurisdiction; 
which such administration, includes but is not limited to: 
(A) Maintenance of some trust records physically in the designated 
jurisdiction; and 
(B) Wholly or partly preparing or arranging for the preparation, either 
on an exclusive or a nonexclusive basis, in the designated jurisdiction of an 
income tax return that must be filed by the trust; or 
(3) Some or all of the trust assets are deposited in the designated 
jurisdiction or physical evidence of such assets is held in the designated 
jurisdiction and the trust is being administered by a person defined in 
subdivision (a)(1). For purposes of this subdivision (a)(3), “deposited in the 
designated jurisdiction,” includes assets being held in any of a checking 
account, time deposit, certificate of deposit, brokerage account, trust com- 
pany fiduciary account, or other similar account or deposit that is located in 
the designated jurisdiction. 

(b) Except as otherwise expressly provided in a state jurisdiction provision 
that is valid and controlling under subsection (a), or by court order addressing 
the applicable law for trust administration, the laws of this state govern the 
administration of a trust while the trust is administered in this state. Without 
precluding other means for establishing that a trust is administered in this 
state, if any of the activities described in subsection (a) occur in this state, the 
trust is administered in this state. 
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(c) A trustee is under a continuing duty to administer the trust at a place 
appropriate to its purposes, its administration, and the interests of the 


beneficiaries. 


(d) Without precluding the right of the court to order, approve, or disapprove 
a transfer, the trustee, in furtherance of the duty prescribed by subsection (c), 
may transfer the trust’s principal place of administration to another state or to 
a jurisdiction outside of the United States. 

(e) The trustee shall notify the qualified beneficiaries of a proposed transfer 
of a trust’s principal place of administration not less than sixty (60) days before 
initiating the transfer. The notice of proposed transfer must include: 

(1) The name of the jurisdiction to which the principal place of adminis- 


tration is to be transferred; 


(2) The address and telephone number at the new location at which the 


trustee can be contacted; 


(3) An explanation of the reasons for the proposed transfer; 

(4) The date on which the proposed transfer is anticipated to occur; and 

(5) The date, not less than sixty (60) days after the giving of the notice, by 
which the qualified beneficiary must notify the trustee of an objection to the 


proposed transfer. 


(f) The authority of a trustee under this section to transfer a trust’s 
principal place of administration terminates if a majority of those qualified 
beneficiaries described in § 35-15-103 notify the trustee of an objection to the 
proposed transfer on or before the date specified in the notice. 

(g) In connection with a transfer of the trust’s principal place of adminis- 
tration, the trustee may transfer some or all of the trust property to a successor 
trustee designated in the terms of the trust or appointed pursuant to 


§ 35-15-704. 


‘History. 
Acts 2004, ch. 537, § 9; 2013, ch. 390, §§ 9, 
10; 2021, ch. 420, §§ 4, 5. 


Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2018, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 


(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


Amendments. 

The 2021 amendment substituted “with a 
jurisdiction, for purposes of determining the 
applicable law controlling a trust’s administra- 
tion, the terms of a trust designating a jurisdic- 
tion’s trust administration laws in a state ju- 
risdiction provision are valid and controlling if” 
for “with a jurisdiction, the terms of a trust 
designating that jurisdiction’s laws in a state 
jurisdiction provision are valid and controlling 
if’? in (a); and, in the first sentence of (b), 
substituted “in a state jurisdiction provision 
that is valid and controlling under subsection 
(a), or by court order addressing the applicable” 
for “ by the terms of a governing instrument 
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specifically addressing the governing” and de- 
leted “shall” following “laws of this state”. 
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Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. The 2013 amendments to 
the Tennessee Uniform Trust Code substan- 
tially rewrote the previous subsection (a) of this 
section, leaving the former version inoperative 
as provided in the enacting and transitional 
language of Section 55, Pub. Act. 2013, Pub. Ch. 
390, 108th Gen. Assemb., Reg. Sess. (Tenn., 
2013). Such amendment also made section 
107(a) of the Uniform Trust Code, as well as the 
comments thereunder, irrelevant to the current 
T.C.A. § 35-15-108. 

The Tennessee Uniform Trust Code allows 
any person having the requisite nexus with a 
jurisdiction to choose that jurisdiction’s law as 
controlling over a trust. Such requisite nexus is 
provided in T.C.A. § 35-15-108(a) and is de- 
fined in the broadest and most flexible terms. 

Relative to a state jurisdiction provision, des- 
ignating the principal place of administration 
should be distinguished from designating the 
law to determine the meaning and effect of the 
trust’s terms as the validity, construction, and 
administration of a trust are to be based on the 
law designated in the state jurisdiction provi- 
sion (as provided for in section § 35-15-107). A 
settlor is free in a state jurisdiction provision to 
designate one jurisdiction as the principal place 
of administration and another to govern the 
meaning and effect of the trust’s provisions. 
The principal place of administration cannot be 
changed merely by a change in administrative 
situs of the trust; however, Tennessee law will 
govern the administration of a trust while it is 
being administered in Tennessee unless the 
state jurisdiction provision expressly provides 
that the law of another state governs such 
matters. 

Moreover, to the extent not otherwise pro- 
vided in a state jurisdiction provision and to the 
greatest extent possible, T.C.A. § 35-15-108(b) 
provides that the principal place of administra- 
tion of a trust is Tennessee if all or part of such 
administration takes place in Tennessee. 

Locating a trust’s principal place of adminis- 
tration may also be important for other mat- 
ters, such as payment of state income tax. The 
fixing of a trust’s principal place of administra- 
tion will also determine where the trustee and 
beneficiaries have consented to suit under 
T.C.A. §§ 35-15-107 and 35-15-202, as well as 
the rules for locating venue under T.C.A. 
§ 35-15-204. 

Notwithstanding the above, the remainder of 
T.C.A. § 35-15-108 provides that a trustee has 
a continuing duty to administer the trust in a 
jurisdiction that is appropriate. Moreover, such 
section provides a relatively simple procedure 
by which the trustee (or appropriate fiduciary) 


of a trust may transfer its principal place of 
administration to another jurisdiction within 
or without the United States. Use of this pro- 
cedure is more readily available under the 
Tennessee Uniform Trust Code than under the 
Uniform Trust Code. Under the latter, the 
power to so transfer can be blocked by the 
objection of a single qualified beneficiary. On 
the contrary, the Tennessee Uniform Trust 
Code requires that a majority of the qualified 
beneficiaries object to such transfer or it will 
proceed. 

Unless provided otherwise hereinafter, any 
reference to “subsection” or “subdivision” 
means such portion of T.C.A. § 35-15-108. 

Subsection (a) provides a non-exclusive list of 
factors containing the requisite nexus with a 
jurisdiction to choose that jurisdiction’s law as 
controlling over a trust. Having chosen such 
jurisdiction, a settlor can then designate that 
juris-diction law control law by including a 
state jurisdiction provision in a trust per T.C.A. 
§ 35-15-107. 

Subsection (b) provides that unless expressly 
specified otherwise in a trust instrument or by 
court order, Tennessee law governs the admin- 
istration of a trust while such trust is adminis- 
tered in this state. Without precluding other 
means to establish that a trust is being admin- 
istered in this state, the occurrence in Tennes- 
see of any of the factors listed in subsection (a) 
causes the trust to be administered in 
Tennessee. 

Subsection (c) provides that a trustee is un- 
der a continuing duty to administer the trust at 
a place appropriate to its purposes, its admin- 
istration, and the interests of the beneficiaries. 
“Interests of the beneficiaries,” defined in 
T.C.A. § 35-15-1038, means the beneficial inter- 
ests provided in the terms of the trust. Ordi- 
narily, absent a substantial change or circum- 
stances, the trustee may assume that the 
original place of administration is also the 
appropriate place of administration. The duty 
to administer the trust at an appropriate place 
may also dictate that the trustee not move the 
trust. 

Subsections (d)-(g) provide a procedure for 
changing the principal place of administration 
to another state or country. Such changes are 
often beneficial. A change may be desirable for 
any number of reasons, the following of which 
is a non-exhaustive list: to secure a lower state 
income tax rate; to obtain more favorable credi- 
tor protection; to extend any applicable rule 
against perpetuities; to avoid any prohibition 
on trust accumulations; to obtain or maintain 
the traditional common law distinction among 
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mandatory, support and discretionary interests 
and trusts; to avoid any laws granting rights to 
some person relative to property in the trust; 
such rights being based on a personal relation- 
ship to a settlor of, a party to, or beneficiary of, 
the trust (e.g., forced heirship); because of relo- 
cation of the trustee or beneficiaries; the ap- 
pointment of a new trustee; or a change in the 
location of the trust investments. The proce- 
dure for transfer specified in this section ap- 
plies only in the absence of a contrary provision 
in the terms of the trust. See T.C.A. § 35-15- 
105. To facilitate transfer in the typical case, 
where there is general concurrence that a 
transfer is either desirable or is at least not 
harmful, a transfer can be accomplished with- 
out court approval unless a majority of quali- 
fied beneficiary objects. To allow the qualified 
beneficiaries described in T.C.A. § 35-15-103 
sufficient time to review a proposed transfer, 
the trustee must give such qualified beneficia- 
ries at least 60 days prior notice of the transfer. 
Notice must be given not only to qualified 
beneficiaries as defined in T.C.A. § 35-15-103 
but also to those granted the rights of qualified 
beneficiaries under T.C.A. § 35-15-110. To as- 
sure that those receiving notice have sufficient 
information upon which to make a decision, 
minimum contents of the notice are specified. If 
a majority of the qualified beneficiary described 
in T.C.A. § 35-15-1083 objects, a trustee wishing 
to proceed with the transfer must seek court 
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approval. 

In connection with a transfer of the principal 
place of administration, the trustee may trans- 
fer some or all of the trust property to a new 
trustee located outside of this state. The ap- 
pointment of a new trustee may also be essen- 
tial if the current trustee is ineligible to admin- 
ister the trust in the new jurisdiction. 
Subsection (g) clarifies that the appointment of 
the new trustee must comply with the provi- 
sions on appointment of successor trustees as 
provided in the terms of the trust or under 
T.C.A. § 35-15-704. Absent an order of succes- 
sion in the terms of the trust, T.C.A. § 35-15- 
704 contains separate procedures for appoint- 
ment of a successor trustee of a noncharitable 
trust and for appointment of a successor 
trustee of a charitable trust. 

While transfer of the principal place of ad- 
ministration will normally change the govern- 
ing law with respect to administrative matters, 
a transfer does not normally alter the control- 
ling law with respect to the validity of the trust 
and the construction of its dispositive provi- 
sions. See 5A Austin W. Scott & William F. 
Fratcher, The Law of Trusts § 615 (4th ed. 
1989) as well as 7A. W. Scott, W. F. Fratcher & 
M. L. Ascher, Scott and Ascher on Trusts 
§ 45.5.3.2 (5th ed. 2010). 


35-15-109. Methods and waiver of notice. 





(a) Notice to a person under this chapter or the sending of a document to a 
person under this chapter must be accomplished in a manner reasonably 
suitable under the circumstances and likely to result in receipt of the notice or 
document. Permissible methods of notice or for sending a document include 
first-class mail, personal delivery, delivery to the person’s last known place of 
residence or place of business, or a properly directed electronic message. 

(b) Notice otherwise required under this chapter or a document otherwise 
required to be sent under this chapter need not be provided to a person whose 
identity or location is unknown to and not reasonably ascertainable by the 
trustee. 

(c) Notice under this chapter or the sending of a document under this 
chapter may be waived by the person to be notified or sent the document. 

(d) Notice of a judicial proceeding must be given as provided in the 
applicable rules of civil procedure. 


History. 
Acts 2004, ch. 537, § 10. 


35-15-110. Others treated as qualified beneficiaries. 


(a) A charitable organization expressly designated to receive distributions 
under the terms of a charitable trust has the rights of a qualified beneficiary 
under this chapter, if the charitable organization, on the date the charitable 
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organization’s qualification is being determined, would be a qualified benefi- 
ciary under this chapter if such charitable organization were an individual 
beneficiary. 

(b) The attorney general and reporter has the rights of a qualified benefi- 
ciary with respect to a charitable trust having its principal place of adminis- 
tration in this state if all of the interests in the trust that are for a charitable 
purpose, in the aggregate, on the date the attorney general and reporter’s 
qualification is being determined, would cause an individual beneficiary to be 
a qualified beneficiary under this chapter if all of such interests were for the 


benefit of an individual beneficiary instead of for charitable purposes. 


History. 
Acts 2004, ch. 537, § 11; 2007, ch. 24, § 6; 
2019, ch. 340, § 8. 


NOTES TO DECISIONS 


1. Intervention. 

Where charitable gifts of 101 pieces of art 
were given to a university subject to a restric- 
tion that the pieces could not be sold, the 
university filed an ex parte declaratory judg- 
ment action seeking permission to sell two 
valuable pieces of the collection. The Attorney 
General and Reporter of Tennessee sought to 
intervene to represent the interests of the 
charitable beneficiaries, the potential chari- 
table beneficiaries, and the people of Tennessee 


pursuant to the Charitable Beneficiaries Act of 
1997, T.C.A. § 35-13-110, and the Uniform 
Trust Code, T.C.A. § 35-15-110; the Attorney 
General’s initial motion to intervene was de- 
nied. Georgia O’Keeffe Found. (Museum) v. 
Fisk Univ., 312 S.W.3d 1, 2009 Tenn. App. 
LEXIS 434 (Tenn. Ct. App. July 14, 2009), 
appeal denied, Ga. O’Keeffe Found. (Museum) 
v. Fisk Univ., — $.W.3d —, 2010 Tenn. LEXIS 
204 (Tenn. Feb. 22, 2010). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. The definition of “benefi- 
ciary” includes only those who hold beneficial 
interests in the trust. Because a charitable 
trust is not created to benefit ascertainable 
beneficiaries but to benefit the community at 
large (See T.C.A. § 35-15-405(a)), persons re- 
ceiving distributions from a charitable trust are 
not beneficiaries as that term is defined in the 
Tennessee Uniform Trust Code. 

However, certain persons do have an interest 
in seeing that a charitable trust is enforced. 
Under T.C.A. § 35-15-110, such persons in- 
clude this state’s attorney general and certain 
charitable organizations expressly designated 
to receive distributions under the terms of the 
trust. 

Unless provided otherwise hereinafter, any 
reference to “subsection” or “subdivision” 
means such portion of T.C.A. § 35-15-110. 

Under subsection (a), charitable organiza- 
tions expressly designated in the terms of the 
trust to receive distributions and that would 
qualify as a qualified beneficiary were the trust 
noncharitable are granted the rights of quali- 
fied beneficiaries under the Tennessee Uniform 
Trust Code despite not being beneficiaries un- 
der T.C.A. § 35-15-103. Because the charitable 
organization must be expressly named in the 
terms of the trust and must be designated to 


receive distributions, excluded are organiza- 
tions that might receive distributions in the 
trustee’s discretion even though not expressly 
mentioned in the trust’s terms. Requiring that 
the organization have an interest similar to 
that of a beneficiary of a private trust also 
denies the rights of a qualified beneficiary to 
organizations holding more remote interests. 
Finally, requiring that only such charitable 
organizations that would qualify as a qualified 
beneficiary were the trust noncharitable are 
granted the rights of qualified beneficiaries also 
precludes such organizations from being quali- 
fied beneficiaries if they an ultimate beneficiary 
or potential ultimate beneficiary. For further 
discussion of the definition of “qualified benefi- 
ciary’ and “ultimate beneficiary” see 
§ 35-15-1038. 

This section does not limit other means by 
which the attorney general or other designated 
official can enforce a charitable trust. 


2019 Amendment 

Subsection (a) was amended in 2019 to 
clarify and streamline the requirements for 
when a charitable organization is treated as a 
qualified beneficiary to those for when a non- 
charitable beneficiary is treated as a qualified 
beneficiary. Subsection (b) was also revised to 


f 
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clarify under what circumstances the attorney attorney general and reporter is entitled to 
general and reporter will have the rights of a notices and reports, is a necessary party to 
qualified beneficiary and, therefore, when the legal proceedings, etc. 


35-15-111. Nonjudicial settlement agreements. 


(a) Except as otherwise provided in subsection (b), the trustee and the 
qualified beneficiaries may enter into a binding nonjudicial settlement agree- 
ment with respect to any matter involving a trust. 

(b) Anonjudicial settlement agreement is valid only to the extent it does not 
violate a material purpose of the trust and includes terms and conditions that 
could be properly approved by the court under this chapter or other applicable 
law. 

(c) Matters that may be resolved by a nonjudicial settlement agreement 
include, but are not limited to: 

(1) The interpretation or construction of the terms of the trust; 

(2) The approval of a trustee’s report or accounting; 

(3) Direction to a trustee to refrain from performing a particular act or the 
grant to a trustee of any necessary or desirable power; 

(4) The resignation or appointment of a trustee and the determination of 

a trustee’s compensation; 

(5) Transfer of a trust’s principal place of administration; 

(6) Liability of a trustee for an action relating to the trust; 

(7) The extent or waiver of bond of a trustee; 

(8) The governing law of the trust; 

(9) The criteria for distribution to a beneficiary where the trustee is given 
discretion; 

(10) The resignation, appointment, and establishment of the powers and 
duties of trust protectors or trust advisors; and 

(11) The approval of an investment decision, delegation, policy, plan, or 
program. 

(d) Any qualified beneficiary or trustee may request the court to approve a 


' nonjudicial settlement agreement, to determine whether the representation as 


provided in part 3 of this chapter was adequate, and to determine whether the 


agreement contains terms and conditions the court could have properly 


approved. 


) History. Effective Dates. 


Acts 2004, ch. 537, § 12; 2007, ch. 24, §§ 7-9; Acts 2021, ch. 420, § 26. July 1, 2021. 


» 2021, ch. 420, § 6. 


; Law Reviews. 
Compiler’s Notes. Where There’s a Will: The Report of My 
Acts 2021, ch. 420, § 26 provided that the Practice’s Death Was an Exaggeration: The 
act, which amended this section, shall apply to Healthy Prognosis for Estate Planning in Ten- 
actions occurring on or after July 1, 2021. nessee (Eddy R. Smith), 48 Tenn. BJ. 32 


‘Amendments. (2012). 
The 2021 amendment added (c)(10) and 
(c)(11). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


‘Section Comment. While the Tennessee Uni- intervene in the administration of a trust to the 
‘form Trust Code recognizes that a court may extent its jurisdiction is invoked by interested 
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persons or otherwise provided by law See T.C.A. 
§ 35-15-201), resolution of disputes by nonju- 
dicial means is encouraged. This section facili- 
tates the making of such agreements by giving 
them the same effect as if approved by the 
court. To achieve such certainty, however, sub- 
section (b) requires that the nonjudicial settle- 
ment must contain terms and conditions that a 
court could properly approve. Under this sec- 
tion, a nonjudicial settlement cannot be used to 
produce a result not authorized by law, such as 
to terminate a trust in an impermissible 
manner. 

Trusts ordinarily have beneficiaries who are 
minors, incapacitated, unborn or unascer- 
tained. Because such beneficiaries cannot sig- 
nify their consent to an agreement, binding 
settlements can ordinarily be achieved only 
through the application of doctrines such as 
virtual representation or appointment of a 
guardian ad litem, doctrines traditionally 
available only in the case of judicial settle- 
ments. The effect of this section and the Ten- 
nessee Uniform Trust Code more generally is to 
allow for such binding representation even if 
the agreement is not submitted for approval to 
a court. For the rules on representation, includ- 
ing appointments of representatives by the 
court to approve particular settlements, see 
title 35, part 3. 

Under the Uniform Trust Code, all “inter- 
ested persons” (as defined in section 111(a) 
thereof) were required to enter into a nonjudi- 
cial settlement in order for it to be binding. 

Under the Tennessee Uniform Trust Code 
“the trustee and qualified beneficiaries” are the 
parties necessary to enter into and conclude a 
nonjudicial settlement agreement. Qualified 
beneficiary is defined in T.C.A. § 35-15-1038. 


35-15-112. Rules of construction. 
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The Tennessee Uniform Trust Code only re- 
quires the agreement of trustee and qualified 
beneficiaries to effectuate a nonjudicial settle- 
ment agreement in order to avoid the required 
involvement of potential (or even unborn) ben- 
eficiaries whose interests are remote and who 
previously may have required the appointment 
of a representative by the court or otherwise 
obtaining representation virtually, thus limit- 
ing the objectives of having, as well as the 
access to, a nonjudicial settlement agreement 
process. 

Though broader then the similar list in the 
Uniform Trust Code, the items enumerated in 
T.C.A. § 35-15-111(c) regarding matters to 
which a nonjudicial settlement may pertain are 
still nonexclusive. Other matters which may be 
made the subject of a nonjudicial settlement 
are discussed in the General Comment to part 3 
contained at T.C.A. § 35-15-301. The fact that 
the trustee and beneficiaries may resolve a 
matter nonjudicially does not mean that ben- 
eficiary approval is required. For example, a 
trustee may resign pursuant to section T.C.A. 
§ 35-15-705 solely by giving notice to the quali- 
fied beneficiaries, a living settlor, and any co- 
trustees. But a nonjudicial settlement between 
the trustee and beneficiaries will frequently 
prove helpful in working out the terms of the 
resignation. 


2021 Amendment 

Subdivisions T.C.A. § 35-15-111(c)(10) and 
(11) were added in 2021 to clarify that nonjudi- 
cial settlement agreements can be used to ap- 
prove an investment decision, policy, plan, or 
program of a trustee, which includes establish- 
ing a directed trust by agreement with the 
qualified beneficiaries as allowed under TCA 
§ 35-15-710 and § 35-15-1201. 


The rules of construction that apply in this state to the interpretation of and 
disposition of property by will also apply as appropriate to the interpretation 
of the terms of a trust and the disposition of the trust property. 


History. 
Acts 2004, ch. 537, § 18. 


Law Reviews. 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Federaliz- 
ing Principles of Donative Intent and Unantici- 
pated Circumstances, 67 Vand. L. Rev. 1931 
(2014). 


Tennessee Uniform Trust Code: New Formu- 
lation for a Trusty Tool (Marshall H. Peterson), 
41 No. 1 Tenn. B.J. 24 (2005). 

The Revocation-Upon-Divorce Doctrine: Ten- 
nessee’s Need to Adopt the Broader Uniform 
Probate Code Approach (Hailey H. David), 39 
U. Mem. L. Rev. 383 (2009). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-110. 


This section is patterned after Restatement 
(Third) of Trusts § 25(2) and comment e (Ten- 
tative Draft No. 1, approved 1996). Notwith- 
standing the preceding sentence, unlike the 
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Restatement, the section fully and generally 
applies to irrevocable, as well as revocable, 
trusts unless specifically provided otherwise 
herein. Moreover, a general reference to the 
nature, use or purpose of either such type of 
trust does not imply inapplicability of this sec- 
tion to the other of such types of trusts. 

The revocable trust is used primarily as a 
will substitute, with its key provision being the 
determination of the per-sons to receive the 
trust property upon the settlor’s death. Given 
this functional equivalence between the revo- 
cable trust and a will, the rules for interpreting 
the disposition of property at death should be 
the same whether the individual has chosen a 
will or revocable trust as the individual’s pri- 
mary estate planning instrument. Over the 
years, the legislatures of the states and the 
courts have developed a series of rules of con- 
_ struction reflecting the legislative or judicial 
- understanding of how the average testator 
would wish to dispose of property in cases 
where the will is silent or insufficiently clear. 
| Few legislatures have yet to extend these rules 
of construction to revocable trusts, and even 

fewer to irrevocable trusts, although a number 
_ of courts have done so as a matter of judicial 
_ construction. See Restatement (Third) of Trusts 
§ 25, Reporter’s Notes to cmt. d and e (Tenta- 
| tive Draft No. 1, approved 1996). 

The Tennessee Uniform Trust Code does not 
attempt to prescribe the exact rules to be ap- 
_ plied to trusts but instead adopts the philoso- 
_ phy that the rules applicable to trusts generally 
. should be the same as the rules applicable to 
» wills, whatever those rules might be. 

Rules of construction are not the same as 
_ constructional preferences. A constructional 
' preference is general in nature, providing gen- 
eral guidance for resolving a wide variety of 
ambiguities. An example is a preference for a 
’ construction that results in a complete disposi- 
| tion and avoid illegality. Rules of construction, 
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on the other hand, are specific in nature, pro- 
viding guidance for resolving specific situations 
or construing specific terms. Unlike a construc- 
tional preference, a rule of construction, when 
applicable, can lead to only one result. See 
Restatement (Third) of Property: Donative 
Transfers § 11.3 and cmt. b (Tentative Draft 
No. 1, approved 1995). 

Rules of construction attribute intention to 
individual donors based on assumptions of com- 
mon intention. Rules of construction are found 
both in enacted statutes and in judicial deci- 
sions. Rules of construction can involve the 
meaning to be given to particular language in 
the document, such as the meaning to be given 
to “heirs” or “issue.” Rules of construction also 
address situations the donor failed to antici- 
pate. These include but are not limited to the 
following: 

The required time period for surviving the 
settlor provided for in T.C.A. Section 31-3-120; 

The failure to anticipate the predecease of a 
beneficiary; 

The failure to specify the source from which 
expenses are to be paid. 

Rules of construction can also concern as- 
sumptions as to how a donor would have re- 
vised donative documents in light of certain 
events occurring after execution. These include 
but are not limited to the following: 

Rules dealing with whether a specific devisee 
will receive a substitute gift if the subject 
matter of the devise is disposed of during the 
settlor’s lifetime; and 

The provisions of T.C.A. § 32-1-202 prescrib- 
ing the effect of a divorce on bequests made toa 
former spouse pursuant to a trust executed 
during the marriage to such spouse. However, 
such provisions of such section will only apply 
to a trust with respect to which the settlor 
retained a power of revocation, a power to 
revest all the assets of the trust in such settlor 
or a power to change the beneficiaries of the 
trust. 


35-15-113. Registration of trust. [Effective January 1, 2022.]| 


(a) The trustee of a trust that has the trust’s principal place of administration 
in this state may register the trust with the secretary of state. For purposes of 
this section, a trust is considered to have the trust’s principal place of 
administration in this state if one (1) of the trustees has its principal place of 
business in this state or is a resident of this state and the trust meets the 
- requirements described in $ 35-15-108(a)(2) or (3). 

(b) Registration is accomplished by filing a statement with the secretary of 


state that includes the following: 


(1) The name, address, and phone number of the trustee with its principal 
place of business in this state or that is a resident of this state, in which the 


trustee acknowledges the trusteeship; 


(2) Dates and locations of each prior registration, if any, or a statement 
that the trust has not previously been registered in a jurisdiction; 
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(3) The name of the trust, date of the trust instrument, and each subse- 
quent amendment or modification; — 

(4) In the case of a testamentary trust, the name of the testator and the date 
and place of domiciliary probate; or in the case of a written inter vivos trust, 
the name of each settlor and the original trustee; 

(5) The name and address of each current co-trustee, trust advisor, or trust 
protector; 

(6) A statement that the trustee submits to the jurisdiction of the courts of 
this state in any proceeding relating to the trust that may be initiated by any 
interested person while the trust remains registered, provided that notice is 
given as provided by law; and 

(7) A filing fee of two hundred fifty dollars ($250) payable to the secretary 
of state. 

(c) If a trust has been registered elsewhere, registration in this state is 
ineffective until either the earlier registration is released by the jurisdiction 
where prior registration occurred or an instrument executed by the trustee and 
all current beneficiaries is filed with the registration in this state. 

(d) The registration is confidential and not subject to public inspection under 
title 10, chapter 7, part 5. 

(e) Notwithstanding subsection (d), the settlor, a trustee, trust advisor, or 
trust protector for the trust may obtain a certified copy of the registration upon 
filing a request with the secretary of state that includes a signed attestation that 
they are the settlor or a currently serving trustee, trust advisor, or trust 
protector, and paying a filing fee of one hundred dollars ($100) payable to the 
secretary of state. If the requesting person is not listed in the initial registration, 
such as in the case of a newly appointed trustee, trust advisor, or trust protector, 
then the requesting party must provide documentation evidencing the request- 
ing party’s appointment. 

(f) The registration may be cancelled by a signed request of the trustee, 
attesting to current service as a trustee, accompanied by: 

(1) Documentary evidence of subsequent registration of the trust in a 
different jurisdiction; or 

(2) An acknowledged instrument executed by all current beneficiaries 
agreeing to the cancellation. 

(g) The secretary of state may designate required forms and methods for 
filing a registration, requesting a certified copy of a registration, and cancelling 
a registration. 


History. act, which amended this section, shall apply to 
Acts 2021, ch. 420, § 24. actions occurring on or after July 1, 2021. 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 420, § 26 provided that the Acts 2021, ch. 420, § 26. January 1, 2022. 
COMMENTS TO OFFICIAL TEXT 


This section was added in 2021 to allow but Secretary of State’s office, which will allow the 
not require new trusts or trusts relocating from former jurisdiction to know definitively that the 
another state or country to register with the trust is no longer subject to its laws, taxes, etc. 
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35-15-114. Real property in trust. 
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(a) An estate in real property may be acquired in the name of the trust or in 
the name of the trustee on behalf of the named trust, and title to real property 
conveyed by the trust must be conveyed by the trustee, as trustee of the trust. 

(b) Subsection (a) applies to documents executed prior to, on, and after July 


1, 2021. 


(c) This section does not abrogate or amend § 35-15-402(d). 


History. Effective Dates. 
Acts 2021, ch. 449, § 1. Acts 2021, ch. 449, § 4. July 1, 2021. 
PART 2 
JUDICIAL PROCEEDINGS 


35-15-201. Role of court in administration of trust. 


(a) The court may intervene in the administration of a trust to the extent its 
_ jurisdiction is invoked by an interested person or as provided by law. 
(b) Atrust is not subject to continuing judicial supervision unless ordered by 


the court. 


(c) Ajudicial proceeding involving a trust may relate to any matter involv- 
ing the trust’s administration, including a request for instructions and an 
_ action to declare rights. 


History. 
Acts 2004, ch. 537, § 14. 


Textbooks. 
Tennessee Jurisprudence. 6 Tenn. Juris., 
Charities, § 17. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


| General Comment. This part, this general 


comment thereto and the other section com- 


ments under such part are subject to any rules 


or restrictions on jurisdiction or venue provided 
for directly or indirectly in T.C.A. §§ 35-15-107 


_ and 35-15-108, together with the comments to 


the latter two such sections. Such latter two 
sections and their comments are controlling. 
This includes, but is not limited to, the preclu- 


~ sion of any adjudicative body of a foreign coun- 


try obtaining jurisdiction or venue of a trust, 
any of its fiduciaries or any of its trustees when 
such trust contains a state jurisdiction provi- 
sion designating the law of a jurisdiction other 
than such foreign country. 

This part addresses selected issues involving 


judicial proceedings concerning trusts, particu- 


larly trusts with contacts in more than one 


state or country. This part is not intended to 
Wprovide comprehensive coverage of court juris- 
diction or procedure with respect to trusts. 
These issues are better addressed elsewhere, 
_ for example in the state’s rules of civil proce- 


dure or as provided by court rule. 

T.C.A. § 35-15-201 makes clear that the ju- 
risdiction of the court is available as invoked by 
interested persons or as otherwise provided by 
law. Proceedings involving the administration 
of a trust normally will be brought in the court 
at the trust’s principal place of administration. 
T.C.A. § 35-15-202 provides that the trustee 
and beneficiaries are deemed to have consented 
to the jurisdiction of the court at the principal 
place of administration as to any matter relat- 
ing to the trust. T.C.A. §§ 35-15-203 and 35-15- 
204 contain provisions relating to subject mat- 
ter jurisdiction and venue. 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-201. 

While the Tennessee Uniform Trust Code 
encourages the resolution of disputes without 
resort to the courts by providing such options as 
the nonjudicial settlement authorized by sec- 


35-15-202 


tion T.C.A. § 35-15-111, the court is always 
available to the extent its jurisdiction is in- 
voked by interested persons. The jurisdiction of 
the court with respect to trust matters is inher- 
ent and historical and also includes the ability 
to act on its own initiative, to appoint a special 
master to investigate the facts of a case, and to 
provide a trustee with instructions even in the 
absence of an actual dispute. 

Contrary to the trust statutes in some states, 
the Tennessee Uniform Trust Code does not 
create a system of routine or mandatory court 
supervision. While subsection (b) authorizes a 
court to direct that a particular trust be subject 
to continuing court supervision, the court’s in- 
tervention will normally be confined to the 
particular matter brought before it. 

Subsection (c) makes clear that the court’s 
jurisdiction may be invoked even absent an 
actual dispute. Traditionally, courts in equity 
have heard petitions for instructions and have 
issued declaratory judgments if there is a rea- 
sonable doubt as to the extent of the trustee’s 
powers or duties. The court will not ordinarily 
instruct trustees on how to exercise discretion, 
however. See Restatement (Second) of Trusts 
$$ 187, 259 (1959). Moreover, in furtherance of 
the rule of Restatement (Second) of Trusts 
§ 187 (1959), T.C.A. § 35-15-814 provides that 
the court may only exercise jurisdiction in lim- 
ited circumstances to review a trustee’s discre- 
tion or force a distribution. Other than as 
specifically provided otherwise in the Tennes- 
see Uniform Trust Code, this section does not 
limit the court’s equity jurisdiction. Beyond 
mentioning petitions for instructions and ac- 
tions to declare rights, subsection (c) does not 
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attempt to list the types of judicial proceedings 
involving trust administration that might be 
brought by a trustee or beneficiary. 

According to ULC — NCCUSL, such an effort 
is made in California Probate Code §$ 17200. 
Further according to ULC — NCCUSL, exclud- 
ing matters not germane to the Uniform Trust 
Code, the California statute lists the following 
as items relating to the “internal affairs” of a 
trust: determining questions of construction; 
determining the existence or nonexistence of 
any immunity, power, privilege, duty, or right; 
determining the validity of a trust provision; 
ascertaining beneficiaries and determining to 
whom property will pass upon final or partial 
termination of the trust; settling accounts and 
passing upon the acts of a trustee, including the 
exercise of discretionary powers (such jurisdic- 
tion being limited by T.C.A. § 35-15-814); in- 
structing the trustee; compelling the trustee to 
report information about the trust or account to 
the beneficiary; granting powers to the trustee; 
fixing or allowing payment of the trustee’s 
compensation or reviewing the reasonableness 
of the compensation; appointing or removing a 
trustee; accepting the resignation of a trustee; 
compelling redress of a breach of trust by any 
available remedy; approving or directing the 
modification or termination of a trust; approv- 
ing or directing the combination or division of 
trusts; and authorizing or directing transfer of 
a trust or trust property to or from another 
jurisdiction. In light of this paragraph being 
other law as such is defined in the comments to 
T.C.A. § 35-15-101, such is not controlling to 
the extent it is in conflict with the Tennessee 
Uniform Trust Code, the Tennessee trust stat- 
utes or Tennessee law in general. 


35-15-202. Jurisdiction over trustee and beneficiary. 


(a) By accepting the trusteeship of a trust having its principal place of 


administration in this state or by moving the principal place of administration 
to this state, the trustee submits personally to the jurisdiction of the courts of 
this state regarding any matter involving the trust. 

(b) With respect to their interests in the trust, the beneficiaries of a trust 
having its principal place of administration in this state are subject to the 
jurisdiction of the courts of this state regarding any matter involving the trust. 
By accepting a distribution from such a trust, the recipient submits personally 
to the jurisdiction of the courts of this state regarding any matter involving the 
trust. 

(c) This section does not preclude other methods of obtaining jurisdiction 
over a trustee, beneficiary, or other person receiving property from the trust. 


History. 
Acts 2004, ch. 537, § 15. 


Textbooks. 
Tennessee Jurisprudence. 6 Tenn. Juris., 
Charities, § 17. 





341 


TENNESSEE UNIFORM TRUST CODE 


35-15-2038 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. T.C.A. § 35-15-202 and 
these comments thereto are subject to any rules 
or restrictions on jurisdiction provided for di- 
rectly or indirectly in T.C.A. §§ 35-15-107 and 
35-15-108, together with the comments to the 
latter two such sections. Such latter two sec- 
tions and their comments are controlling. This 
includes, but is not limited to, the preclusion of 
any adjudicative body of a foreign country ob- 
taining jurisdiction of a trust, any of its fidu- 
ciaries or any of its trustees when such trust 
contains a state jurisdiction provision designat- 
ing the law of a jurisdiction other than such 
foreign country. 

Unless provided otherwise hereinafter, any 
reference to “section,” “subsection” or “subdivi- 
sion” means all, or such portion of, T.C.A. 
§ 35-15-202. 

This section clarifies that the courts of the 
principal place of administration have jurisdic- 
tion to enter orders relating to the trust that 
will be binding on both the trustee and benefi- 
ciaries. Consent to jurisdiction does not dis- 


| pense with any required notice, however. With 


respect to jurisdiction over a beneficiary, the 
Comment to Uniform Probate Code § 7-108, 
upon which portions of this section are based, is 
instructive: 

It also seems reasonable to require beneficia- 


_ ries to go to the seat of the trust when litigation 
_ has been instituted there concerning a trust in 
_ which they claim beneficial interests, much as 


the rights of shareholders of a corporation can 
be determined at a corporate seat. The settlor 
has indicated a principal place of administra- 
tion by its selection of a trustee or otherwise, 
and it is reasonable to subject rights under the 
trust to the jurisdiction of the Court where the 
trust is properly administered. 

The jurisdiction conferred over the trustee 
and beneficiaries by this section does not pre- 
clude jurisdiction by courts elsewhere on some 
other basis. Furthermore, the fact that the 
courts in a new state acquire jurisdiction under 
this section following a change in a trust’s 
principal place of administration does not nec- 
essarily mean that the courts of the former 
principal place of administration lose jurisdic- 
tion, particularly as to matters involving events 
occurring prior to the transfer. 

The jurisdiction conferred by this section is 
limited. Pursuant to subsection (b), until a 
distribution is made, jurisdiction over a benefi- 
ciary is limited to the beneficiary’s beneficial 
interests in the trust. Personal jurisdiction over 
a beneficiary is conferred only upon the making 
of a distribution. Subsection (b) also gives the 
court jurisdiction over other recipients of distri- 
butions. This would include individuals who 
receive distributions in the mistaken belief 
they are beneficiaries. 

For a discussion of jurisdictional issues con- 
cerning trusts, see 5A Austin W. Scott & Wil- 
liam F. Fratcher, The Law of Trusts §§ 556-573 
(4th ed. 1989). 


—35-15-203. Subject matter jurisdiction. 


Chancery courts and other courts of record having probate jurisdiction: 
(1) To the exclusion of all other courts, have concurrent jurisdiction over 
proceedings in this state brought by a trustee or beneficiary concerning the 


administration of a trust; and 


(2) Have concurrent jurisdiction with other courts of record in this state 
over other proceedings involving a trust. 


History. 


Acts 2004, ch. 537, § 16; 2012, ch. 886, § 10. 


_ Compiler’s Notes. 


Acts 2012, ch. 886, § 13 provided that § 10 of 
the act, which amended this section, shall ap- 
ply to any proceeding occurring on or after July 


1, 2004, because the section clarifies existing 
law as enacted by chapter 537, § 16 of the 
Tennessee Public Acts of 2004. 


Textbooks. 
Tennessee Jurisprudence. 6 Tenn. Juris., 
Charities, § 17. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. This section provides a 


- means for distinguishing the jurisdiction of the 


court having primary jurisdiction for trust mat- 
ters from other courts in this state that may on 


| occasion resolve disputes concerning trusts. For 


an explanation of types of proceedings which 
may be brought concerning the administration 
of a trust, see the Section Comment to T.C.A. 
§ 35-15-201. 
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35-15-204. Venue. 


(a) Except as otherwise provided in subsection (b), venue for a judicial 
proceeding involving a trust is in the county of this state in which the trust’s 
principal place of administration is or will be located and, if the trust is created 
by will and the estate is not yet closed, in the county in which the decedent’s 
estate is being administered. 

(b) If a trust has no trustee, venue for a judicial proceeding for the 
appointment of a trustee is in a county of this state in which a beneficiary 
resides, in a county in which any trust property is located, and if the trust is 
created by will, in the county in which the decedent’s estate was or is being 


administered. 


History. 
Acts 2004, ch. 587, § 17. 


NOTES TO DECISIONS 


1. Continuous Jurisdiction. 

While the trustees’ transfer of the situs of a 
trust from Tennessee to Mississippi in 1999 
was invalid because the trustees did not obtain 
court approval as required by former T.C.A. 
§ 35-1-122 (repealed), and under T.C.A. § 35- 
15-204(a), the state of Tennessee retained juris- 
diction over the trust without interruption, the 


ruling that the ineffective transfer resulted in 
voiding all transactions after the attempted 
transfer was inappropriate. State ex rel. Tom- 
mye Maddox Working, 216 S.W.3d 758, 2006 
Tenn. App. LEXIS 535 (Tenn. Ct. App. Aug. 8, 
2006), appeal denied, State ex rel. Working v. 
Costa, — S.W.3d —, 2006 Tenn. LEXIS 1151 
(Tenn. 2006). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. T.C.A. § 35-15-204 and 
these comments thereto are subject to any rules 
or restrictions on venue provided for directly or 
indirectly in T.C.A. §§ 35-15-107 and 35-15- 
108, together with the comments to the latter 
two such sections. Such latter two sections and 
their comments are controlling. This includes, 
but is not limited to, the preclusion of any 
adjudicative body of a foreign country obtaining 
venue of a trust, any of its fiduciaries or any of 
its trustees when such trust contains a state 
jurisdiction provision designating the law of a 


jurisdiction other than such foreign country. 

General rules governing venue continue to 
apply in cases not covered by this section. This 
includes most proceedings where jurisdiction 
over a trust, trust property, or parties to a trust 
is based on a factor other than the validity, 
construction or administration of a trust. The 
general rules governing venue also apply when 
the principal place of administration of a trust 
is in another locale, but jurisdiction is proper in 
this state. 


35-15-205. Petition for final accounting upon resignation or removal 
of trustee or termination of trust. 


(a) Ifthe trustee resigns, is removed, or upon the full or partial termination 
of the trust, a qualified beneficiary or successor trustee may petition the court 
to require the trustee transferring or distributing the trust to appear before 
the court for a final accounting. However, a successor trustee shall not have 
any obligation to petition the court to require the final accounting. The trustee 
transferring or distributing the trust may also petition the court to approve a 
final accounting relieving the trustee from liability for the period of its 
administration. The final accounting period shall begin from the latest of: 

(1) The date of acceptance of the trusteeship by the trustee; or 
(2) The end of the period since an accounting was last approved by the 
court. 
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(b) The petition shall set forth: 
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(1) The name and address of the trustee; 
(2) The qualified beneficiaries of the trust; and 
(3) The period that the accounting covers. 
(c) The petition shall be served on each qualified beneficiary or their 
representative under part 3 of this chapter to the extent there is no material 


conflict of interest or on the trustee. 


(d) Upon review of the trustee’s final accounting and after considering any 
objections thereto and any evidence presented, the court may approve the final 
accounting or enter judgment granting appropriate relief. If no objection to the 
petition is filed within the time allowed by law after service, or if the parties 
consent, the petition may be approved without notice, hearing, or further 
proceedings. The final judgment of the court shall be binding on all parties. 

(e) Upon approval of the petition, the trustee shall be relieved from liability 
for the period covered by the final accounting. 

(f) Costs and expenses, including reasonable attorney’s fees of the trustee, 
shall be taxed against the trust, unless otherwise directed by the court. 


History. 
Acts 2019, ch. 340, § 9. 


COMMENTS TO OFFICIAL TEXT 


Upon the removal, resignation, or death of a 
trustee, or the termination of a trust, there is a 
three-year statute of limitations period for ac- 
tions against trustees. See T.C.A. § 35-15- 
1005(c). This limitations period may be short- 
ened to one year if the trustee discloses facts 
indicating the existence of a potential claim. 
See T.C.A. § 35-15-1005(a). Alternatively, the 
Trustee may eliminate the limitations period 
by obtaining a release from the beneficiary 
pursuant to T.C.A. § 35-15-1009 (which may be 
accomplished as a part of a nonjudicial settle- 
ment agreement under T.C.A. § 35-15-111). 
Lastly, Section 205 allows an outgoing trustee 
to file a complete accounting with the court, 
whereby if approved, the outgoing trustee is 
absolved of liability (unless the court orders 
otherwise). 

Subsection (a) states that a petition must be 
filed in order for the outgoing trustee to be 
required to file a final accounting. The petition 
may be filed by the outgoing trustee, the incom- 
ing trustee or a qualified beneficiary. The out- 
going trustee may request in the petition (or in 
a responsive pleading) to be relieved of liability 
for the period covered by the accounting upon 
entry of final judgment. Unless a prior account- 
ing has been approved by a court, the account- 
ing must cover the period beginning with the 
trustee’s acceptance as trustee. 

Subsection (b) addresses the required con- 
tents of the petition. 

Subsection (c) addresses who must receive a 
copy of the petition. 

Subsection (d) states that the court may 


approve the accounting or “enter judgment 
granting appropriate relief.” It also allows (but 
does not require) the court to approve “the 
petition” without notice, hearing or further if 
no objections are filed or if the parties consent. 

Subsection (e) provides that the trustee shall 
be relived from liability for the period covered 
by the final accounting if the court approves 
“the petition”. 

Subsection (f) suggests to the court (but does 
not require) that costs and expenses, including 
reasonable attorney’s fees “of the trustee” shall 
be taxed against the trust. Note that T.C.A. 
§ 35-15-1004(a) states that “in a judicial pro- 
ceeding involving the administration of a trust, 
the court, as justice and equity may require, 
may award costs, expenses and reasonable at- 
torney fees to any party to be paid by another 
party or from the trust that is the subject of the 
controversy.” Reading these sections together, 
in a proceeding under section 205, the court 
should ordinarily award the trustee’s costs, 
expenses and reasonable attorney fees if the 
trustee filed the petition and the petition and 
final accounting are approved. 

Note that while employed throughout the 
Tennessee Uniform Trust Code, “accounting” is 
used in this section. The difference between a 
“report” and an “accounting” is that an account- 
ing requires a high degree of formality and 
detail. See T.C.A. § 35-15-813 cmt: 


The Tennessee Uniform Trust Code employs 
the term “report” instead of “accounting” in 
order to negate any inference that the report 


35-15-301 


must be prepared in any particular format or 
with a high degree of formality. The reporting 
requirement might even be satisfied by provid- 
ing the beneficiaries with copies of the trust’s 
income tax returns and monthly brokerage ac- 
count statements if the information on those 
returns and statements is complete and suffi- 
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ciently clear. The key factor is not the format 
chosen but whether the report provides the 
beneficiaries with the information necessary to 
protect their interests. For model account 
forms, together with practical advice on how to 
prepare reports, see Robert Whitman, Fidu- 
ciary Accounting Guide (2d ed. 1998). 


PART 3 
REPRESENTATION 


35-15-301. Representation — Basic effect. 


(a) Notice to a person who may represent and bind another person under 
this chapter has the same effect as if notice were given directly to the other 


person. 


(b) The consent of a person who may represent and bind another person 
under this chapter is binding on the person represented unless the person 
represented objects to the representation before the consent would otherwise 


have become effective. 


(c) Except as otherwise provided in §§ 35-15-411 and 35-15-602, a person 
who under this chapter may represent a settlor who lacks capacity may receive 
notice and give a binding consent on the settlor’s behalf. 

(d) A settlor may not represent and bind a beneficiary under this chapter 
with respect to the termination or modification of a trust under § 35-15-411(a). 


History. 
Acts 2004, ch. 587, § 18; 2007, ch. 24, § 10. 


Law Reviews. 
Tennessee Uniform Trust Code: New Formu- 


lation for a Trusty Tool (Marshall H. Peterson), 
41 No. 1 Tenn. B.J. 24 (2005). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


General Comment. The provisions of this 
part in some ways diverge significantly from 
the Uniform Trust Code and the restatements. 
To the extent this part is in conflict with the 
Uniform Trust Code, any restatement or any 
other foreign law, such foreign law is not prec- 
edential or controlling and is rejected by the 
Tennessee Uniform Trust Code. 
Representation under this part is allowed 
except to the extent there is a material conflict 
of interest with respect to the particular matter 
or dispute. The Tennessee Uniform Trust Code 
diverges from the Uniform Trust Code in that 
the Tennessee Uniform Trust Code only re- 
quires that there be no material conflict of 
interest (as opposed to requiring no conflict of 
interest) between the one representing and one 
represented. Therefore, it is not necessary that 
no conflict, whatsoever, exist in order to avail 
oneself of representation, only that no material 
conflict exist. This divergence from the Uniform 
Trust Code makes representation and virtual 
representation available in far more cases un- 
der the Tennessee Uniform Trust Code, thereby 


adding flexibility. 

This part deals with representation of benefi- 
ciaries, both representation by fiduciaries (per- 
sonal representatives, trustees, guardians, and 
conservators) and in some cases by their ances- 
tors, as well as what is known as virtual repre- 
sentation. Representation is a topic not ad- 
equately addressed under the trust law of most 
states. Representation is addressed in the Re- 
statement (First) of Property $$ 180-186 (1936), 
but the coverage of this part is more complete. 
Notwithstanding, the preceding reference to 
such restatement, in light of the divergence of 
the Tennessee Uniform Trust Code in this area, 
to the extent the Tennessee Uniform Trust 
Code is contra to such restatement, such re- 
statement is rejected by the Tennessee Uniform 
Trust Code. 

T.C.A. § 35-15-301 is the introductory sec- 
tion, laying out the scope of the part. The 
representation principles of this part have nu- © 
merous applications under the Tennessee Uni- 
form Trust Code. Such representation prin- 
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ciples of this part apply in numerous 
circumstances, including but not limited to: for 
purposes of settlement of disputes, whether by 
a court or nonjudicially; for the giving of re- 
quired notices; and for the giving of consents to 
certain actions. 

T.C.A. §§ 35-15-3802 — 35-15-305 cover the 
different types of representation. T.C.A. § 35- 
15-302 deals with representation by the holder 
of a general testamentary power of appoint- 
ment. (Revocable trusts and presently exercis- 
able general powers of appointment are covered 
by T.C.A. § 35-15-603, which grant the settlor 
or holder of the power all rights of the benefi- 
ciaries or persons whose interests are subject to 
the power). T.C.A. § 35-15-303 deals with rep- 
resentation by a fiduciary, whether of an estate, 
trust, conservatorship, or guardianship. The 
section also allows a person without a material 
conflict of interest to represent and bind a 
minor or unborn descendant. T.C.A. § 35-15- 
303 grants broader powers of representation 
than does Uniform Trust Code section 303, as 
follows: 

Under the Uniform Trust Code, only a “par- 
ent” (as opposed to a “person”) can represent 
only that parent’s minor or unborn “child” (as 
opposed to that person’s minor or unborn 
“descendant”). 

T.C.A. § 35-15-303 (unlike the Uniform 
Trust Code) also allows a settlor or the benefi- 
ciaries to designate a person to represent such 
beneficiaries. 

T.C.A. § 35-15-304 is the virtual representa- 
tion provision. It provides for representation of 
and the giving of a binding consent by another 
person having a substantially identical interest 
with respect to the particular issue. T.C.A. 
§ 35-15-305 authorizes the court to appoint a 
representative to represent the interests of 
unrepresented persons or persons for whom the 
court concludes the other available representa- 
tion might be inadequate. 

The provisions of this part are subject to 
modification in the terms of the trust. See 
T.C.A. § 35-15-105. Settlors are free to specify 
their own methods for providing substituted 
notice and obtaining substituted consent. 
Moreover, the Tennessee Uniform Trust Code’s 
robust provisions for trust advisors and trust 
protectors further the methods for providing 
such notice and obtaining such consent. 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-301. 

This section is general and introductory, lay- 
ing out the scope of the part. 

Subsection (a) validates substitute notice to a 


' person who may represent and bind another 


person as provided in the succeeding sections of 


_ this part. Notice to the substitute has the same 


ir 


effect as if given directly to the other person. 
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Subsection (a) does not apply to notice of a 
judicial proceeding. Pursuant to T.C.A. § 35- 
15-109, notice of a judicial proceeding must be 
given as provided in the applicable rules of civil 
procedure, which may require that notice not 
only be given to the representative but also to 
the person represented. Subsection (a) may be 
used to facilitate the giving of notice to the 
requisite beneficiaries in many circumstances, 
including but not limited to: of a proposed 
transfer of principal place of administration 
under T.C.A. § 35-15-108; of a proposed trust 
combination or division under T.C.A. § 35-15- 
417; of a temporary assumption of duties with- 
out accepting trusteeship directly by a trustee, 
or the same by a trust advisor or trust protector 
indirectly, under T.C.A. § 35-15-701; of a trust- 
ee’s resignation directly, or the same by a trust 
advisor or trust protector indirectly, under 
T.C.A. § 35-15-705; and of a trustee’s report 
under T.C.A. § 35-15-813. 

Subsection (b) deals with the effect of a 
consent, whether by actual or virtual represen- 
tation. Subsection (b) may be used to facilitate 
consent of the requisite beneficiaries in many 
circumstances, including but not limited to: to 
modification or termination of a trust under 
T.C.A. § 35-15-411; agreement of the requisite 
beneficiaries on appointment of a successor 
trustee of a noncharitable trust T.C.A. § 35-15- 
704 (or of a trust advisor or trust protector 
under T.C.A. § 35-15-713); and a beneficiary’s 
consent to or release or affirmance of the ac- 
tions of a trustee T.C.A. § 35-15-1009. A con- 
sent by a representative bars a later objection 
by the person represented, but a consent is not 
binding if the person represented raises an 
objection prior to the date the consent would 
otherwise become effective. The possibility that 
a beneficiary might object to a consent given on 
the beneficiary’s behalf will not be germane in 
many cases because the person represented 
will be unborn or unascertained. However, the 
representation principles of this part will some- 
times apply to adult and competent beneficia- 
ries. For example, while the trustee of a revo- 
cable trust entitled to a pourover devise has 
authority under T.C.A. § 35-15-303 to approve 
the personal representative’s account on behalf 
of the trust beneficiaries, such consent would 
not be binding on a trust beneficiary who reg- 
isters an objection. 

Subsection (c) implements the policy of 
T.C.A. §§ 35-15-411 and 35-15-602 requiring 
express authority in the power of attorney or 
approval of court before the settlor’s agent, 
conservator or guardian may consent on behalf 
of the settlor to the termination or revocation of 
the settlor’s revocable trust. 

Subsection (d) is a tax-savings provision. Be- 
cause of the ability of a settlor under T.C.A. 
§ 35-15-301 to represent and bind a beneficiary 
with respect to a termination or modification of 
an irrevocable trust, T.C.A. § 35-15-411(a) 
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might result in inclusion of the trust in the 
settlor’s gross estate. Subsection (d) eliminates 
the possibility of such representation. 


35-15-302. Representation by holder of power of appointment — “Gen- 
eral power of appointment” defined. 


(a)(1) To the extent there is no material conflict of interest between the 
holder of a power of appointment and the persons represented with respect 
to the particular question or dispute, the holder may represent and bind 
persons whose interests, as permissible appointees, takers in default, or 
otherwise, are subject to the power. Notwithstanding this section to the 
contrary, the holder of any general power of appointment may, regardless of 
whether there is a material conflict of interest between the holder of such 
general power of appointment and the persons represented with respect to 
the particular question or dispute, represent and bind persons whose 
interests, as permissible appointees, takers in default, or otherwise, are 
subject to such power. 

(2) As used in this section, “general power of appointment” means a 
power, regardless of when exercisable, to appoint in favor of any one (1) or 
more of the following: such power holder, such power holder’s creditors, such 
power holder’s estate, and the creditors of the estate of such power holder. 
(b) Notwithstanding subsection (a) to the contrary, if the holder, under the 

terms of the governing instrument, may only exercise such general power of 
appointment with the consent of another person, then the written consent of 
such other person is required in order for the holder of the general power of 
appointment to represent and bind persons whose interests, as permissible 
appointees, takers in default, or otherwise, are subject to the power. 


History. 
Acts 2004; ch. 537, § 19; 2010, ch. 725, § 3; 
2012, ch. 886, § 11;'2019) ch. 340, § 13. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 


a nongeneral power of appointment and repre- 
sentation by the holder of a general power of 


tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-3802. 

The provisions of this section in some ways 
diverge significantly from the Uniform Trust 
Code and the restatements. The Tennessee 
Uniform Trust Code diverges from the Uniform 
Trust Code in that representation under the 
Tennessee Uniform Trust Code is significantly 
more expansive. Section 302 of the Uniform 
Trust Code is restricted to the holder of a 
general power of appointment and then only to 
the extent that no conflict of interest exists. To 
the extent this section is in conflict with the 
Uniform Trust Code, any restatement or any 
other foreign law, such foreign law is not prec- 
edential or controlling and is rejected by the 
Tennessee Uniform Trust Code. 

Representation under this section falls into 
two categories: representation by the holder of 


appointment. While the term nongeneral power 
of appointment is not used in the section, it is 
used in the comments to draw a distinction. For 
purposes of this section, a nongeneral power of 
appointment can be defined as any power of 
appointment which is not a general power of 
appointment. Representation by the holder of a 
nongeneral power of appointment is allowed 
except to the extent there is a material conflict 
of interest with respect to the particular matter 
or dispute. Therefore, it is not necessary that no 
conflict, whatsoever, exist in order for the 
holder of a nongeneral power of appointment to 
avail oneself of representation, only that no 
material conflict exist. 

This section was amended in 2019 to autho- 
rize representation by the holder of a general 
power of appointment without regard to 
whether a material conflict exists. This change 
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is significant as the holder of a general power of 
appointment is frequently also the current ben- 
eficiary of the trust and, in that event, could 
represent and bind all trust beneficiaries. Note 
that if the holder of the general power of 
appointment may only exercise their power in 
conjunction with another person, then the writ- 
ten consent of such other person is required for 
the representation to be effective. 

The aforementioned divergence from the 
Uniform Trust Code regarding representation 
by holders of general and nongeneral powers of 
appointment make representation and virtual 
representation available in far more cases un- 
der the Tennessee Uniform Trust Code, thereby 
adding flexibility. 

In determining whether the representative 
has a material conflict with the person sought 
to be represented, the following may be indicia 
of such conflict: 
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35-15-3083 


The action to be approved may cause the 
trustee or co-trustee to operate the trust in a 
manner that would generally be considered 
imprudent; 

The action to be approved if submitted to a 
court would generally not be approved; and 

The action to be approved if subject to review 
by a court appointed guardian ad litem, would 
not generally be recommended for approval; 

All of the above to be determined under 
T.C.A. § 35-15-105, which diverges signifi- 
cantly from the Uniform Trust Code. 

If any of these or other indicia of a material 
conflict exists, the representative seeking to 
exercise a representative position has the bur- 
den to demonstrate that notwithstanding the 
indicia of a material conflict, the proposed ac- 
tion is in the best interest of the represented 
beneficiary. 


35-15-303. Representation by fiduciaries and parents. 


To the extent there is no material conflict of interest between the represen- 
tative and the person represented or among those being represented with 
respect to a particular question or dispute: 

(1) Aconservator may represent and bind the estate that the conservator 


controls; 


(2) A guardian may represent and bind the ward if a conservator of the 
ward’s estate has not been appointed; 

(3) An agent having authority to act with respect to the particular 
question or dispute may represent and bind the principal; 

(4) A trustee may represent and bind the beneficiaries of the trust; 

(5) A personal representative of a decedent’s estate may represent and 


bind persons interested in the estate; 


(6) A person may represent and bind the person’s minor or unborn 
descendant if a guardian for the descendant has not been appointed; 

(7) A person designated by the settlor in the trust instrument or in a 
writing delivered to the trustee to represent the beneficiaries of the trust 
may represent and bind such beneficiaries; and 

(8) A person designated by the beneficiaries of the trust to represent them 
may represent and bind such beneficiaries. 


History. 
Acts 2004, ch. 537, § 20; 2007, ch. 24, §§ 11, 
b2:2010,.ch, 725, §. 4. 


Law Reviews. 
Agents in Secrecy: The Use of Information 


Surrogates in Trust Administration (Lauren Z. 
Curry), 64 Vand. L. Rev. 925 (2011). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


_ Section Comment. Unless provided otherwise 

hereinafter, any reference to “section, 

_ tion” or “subdivision” means all, or such portion 
) of, T.C.A. § 35-15-3038. 


” 6 


subsec- 


The provisions of this section in some ways 
diverge significantly from the Uniform Trust 
Code and the restatements. To the extent this 
section is in conflict with the Uniform Trust 


35-15-303 


Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 


ling and is rejected by the Tennessee Uniform 


Trust Code. 

Representation under this section is allowed 
except to the extent there is a material conflict 
of interest with respect to the particular matter 
or dispute. The Tennessee Uniform Trust Code 
diverges from the Uniform Trust Code in that 
the Tennessee Uniform Trust Code only re- 
quires that there be no material conflict of 
interest (as opposed to requiring no conflict of 
interest) between the one representing and one 
represented. Therefore, it is not necessary that 
no conflict, whatsoever, exist in order to avail 
oneself of representation, only that no material 
conflict exist. This divergence from the Uniform 
Trust Code makes representation and virtual 
representation available in far more cases un- 
der the Tennessee Uniform Trust Code, thereby 
adding flexibility. 

This section allows for representation of per- 
sons by their fiduciaries (conservators, guard- 
ians, agents, trustees, and personal represen- 
tatives), a principle that has long been part of 
the law. Subdivision (6) allows a person to 
represent his or her descendant. This includes 
the person’s child, as under the Uniform Trust 
Code, but unlike the Uniform Trust Code, the 
Tennessee Uniform Trust Code extends this 
ability to the representation of other descen- 
dants as well. Note that this section is not 
limited to representation of beneficiaries. It 
also applies to representation of the settlor. 
Representation is not available if the fiduciary 
or parent is in a material conflict position with 
respect to the particular matter or dispute, 
however. A typical material conflict could exist 
in cases where the fiduciary or parent seeking 
to represent the beneficiary is either the 
trustee or holds an adverse beneficial interest. 

Subdivision (2) authorizes a guardian to bind 
and represent a ward if a conservator of the 
ward's estate has not been appointed. Granting 
a guardian authority to represent the ward 
with respect to interests in the trust can avoid 
the need to seek appointment of a conservator. 
This grant of authority to act with respect to 
the ward’s trust interest may broaden the au- 
thority of a guardian. Under the Tennessee law, 
a “conservator” is appointed by the court to 
manage the ward’s property and to make deci- 
sions with respect to a ward’s personal affairs. 
The reference to a “guardian” was left in the 
statute because Tennessee does have provisions 
for the appointment of Veterans guardians 
which guardians speak for adult wards. 

Subdivision (3) authorizes an agent to repre- 
sent a principal only to the extent the agent has 
authority to act with respect to the particular 
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question or dispute. Pursuant to T.C.A. § 35- 
15-602, an agent may represent a settlor with 
respect to the amendment, revocation or termi- 
nation of a revocable trust only to the extent 
this authority is expressly granted either in the 
trust or the power. Otherwise, depending on the 
particular question or dispute, a general grant 
of authority in the power may be sufficient to 
confer the necessary authority. 

Subdivisions (7) and (8) deal with situation 
where a settlor or one or more beneficiaries 
appoint a trust advisor, trust protector or other 
person to exercise certain powers on behalf of a 
beneficiary. 

Subdivisions (7) and (8) clarify that such 
persons may designate a person or persons to 
represent beneficiaries; in the case of the set- 
tlor, in the trust instrument, and in the case of 
all such person provided for in subdivisions (7) 
and (8), in a separate written document that is 
delivered to the trustee. A written designation 
of a representative by a settler or a beneficiary 
may occur subsequent to the execution of the 
trust instrument. If the designated representa- 
tive is an individual, the settlor would be wise 
to designate a successor or establish a proce- 
dure for selecting a successor. The designated 
representative should be given specific duties 
that might include receipt of any required no- 
tice under T.C.A. § 35-15-8138 (a) or (b) or under 
any other section of the Tennessee Uniform 
Trust Code. 

In all cases regarding representation, the 
Tennessee Uniform Trust Code only requires 
that no material conflict of interest exist be- 
tween the person representing and the person 
represented. 

In determining whether the representative 
has a material conflict with the person sought 
to be represented, the following may be indicia 
of such conflict: 

The action to be approved may cause the 
trustee or co-trustee to operate the trust in a 
manner that would generally be considered 
imprudent; 

The action to be approved if submitted to a 
court would generally not be approved; and 

The action to be approved if subject to review 
by a court appointed guardian ad litem, would 
not generally be recommended for approval; 

All of the above to be determined under 
T.C.A. § 35-15-105, which diverges signifi- 
cantly from the Uniform Trust Code. 

If any of these or other indicia of a material 
conflict exists, the representative seeking to 
exercise a representative position has the bur- 
den to demonstrate that notwithstanding the 
indicia of a material conflict, the proposed ac- 
tion is in the best interest of the represented 
beneficiary. 


, 
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35-15-304. Representation by person having substantially identical 


interest. 


Unless otherwise represented, a minor, incapacitated, or unborn individual, 
or a person whose identity or location is unknown and not reasonably 
ascertainable, may be represented by and bound by another having a substan- 
tially identical interest with respect to the particular question or dispute, but 
only to the extent there is no material conflict of interest between the 
representative and the person represented. 


History. 


Acts 2004, ch. 537, § 21; 2010, ch. 725, § 5. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-304. 

The provisions of this section in some ways 
diverge significantly from the Uniform Trust 
Code and the restatements. To the extent this 
section is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

Representation under this section is allowed 
except to the extent there is a material conflict 
of interest with respect to the particular matter 
or dispute. The Tennessee Uniform Trust Code 
diverges from the Uniform Trust Code in that 
the Tennessee Uniform Trust Code only re- 


_ quires that there be no material conflict of 


interest (as opposed to requiring no conflict of 
interest) between the one representing and one 
represented. Therefore, it is not necessary that 
no conflict, whatsoever, exist in order to avail 
oneself of representation, only that no material 
conflict exist. This divergence from the Uniform 
Trust Code makes representation and virtual 
representation available in far more cases un- 
der the Tennessee Uniform Trust Code, thereby 
adding flexibility. 

This section authorizes a person with a sub- 
stantially identically interest with respect to a 
particular question or dispute to represent and 


| bind an otherwise unrepresented minor, inca- 
\ pacitated or unborn individual, or person 


whose location is unknown and not reasonably 
ascertainable. This section is derived from sec- 
tion 1-403(2)(i1i) of the Uniform Probate Code, 
but with several modifications. Unlike the 
UPC, this section does not expressly require 
that the representation be adequate. Further- 
more, this section extends the doctrine of vir- 
tual representation to representation of minors 


_ and incapacitated individuals. Finally, this sec- 
‘tion does not apply to the extent there is a 
-material conflict of interest between the repre- 


sentative and the person represented. 
Restatement (First) of Property $$ 181 and 


185 (1936) provide that virtual representation 
is inapplicable if the interest represented was 
not sufficiently protected. Representation is 
deemed sufficiently protective as long as it does 
not appear that the representative acted in 
hostility to the interest of the person repre- 
sented. Restatement (First) of Property § 185 
(1936). Evidence of inactivity or lack of skill is 
material only to the extent it establishes such 
hostility. Restatement (First) of Property $ 185 
cmt. b (1936). To the extent the fact that the 
Tennessee Uniform Trust Code only requires 
that no material conflict of interest exist be- 
tween the person representing and the person 
represented is contra with the views of such 
restatement, such restatement is rejected by 
the Tennessee Uniform Trust Code. 

Typically, the interests of the representative 
and the person represented will be identical. A 
common example would be a trust providing for 
distribution to the settlor’s children as a class, 
with an adult child being able to represent the 
interests of children who are either minors or 
unborn. Exact identity of interests is not re- 
quired, only substantial identity with respect to 
the particular question or dispute. Whether 
such identity is present may depend on the 
nature of the interest. For example, a presump- 
tive remaindermen may be able to represent 
alternative remaindermen with respect to ap- 
proval of a trustee’s report but not with respect 
to interpretation of the remainder provision or 
termination of the trust. Even if the beneficial 
interests of the representative and person rep- 
resented are identical, representation is not 
allowed in the event of material conflict of 
interest. The representative may have interests 
outside of the trust that are adverse to the 
interest of the person represented, such as a 
prior relationship with the trustee or other 
beneficiaries. See Restatement (First) of Prop- 
erty § 185 cmt. d (1936). Relative to the Ten- 
nessee Uniform Trust Code’s requirement of 
materiality regarding conflicts of interest and 
the effect such may have on the above ex- 
pressed view of the restatement versus Tennes- 
see law, see the immediately preceding 


35-15-305 


paragraph. 

In all cases regarding representation, the 
Tennessee Uniform Trust Code only requires 
that no material conflict of interest exist be- 
tween the person representing and the person 
represented. 

In determining whether the representative 
has a material conflict with the person sought 
to be represented, the following may be indicia 
of such conflict: 

The action to be approved may cause the 
trustee or co-trustee to operate the trust in a 
manner that would generally be considered 
imprudent; 

The action to be approved if submitted to a 
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court would generally not be approved; and 

The action to be approved if subject to review 
by a court appointed guardian ad litem, would 
not generally be recommended for approval; 

All of the above to be determined under 
T.C.A. § 35-15-105, which diverges signifi- 
cantly from the Uniform Trust Code. 

If any of these or other indicia of a material 
conflict exists, the representative seeking to 
exercise a representative position has the bur- 
den to demonstrate that notwithstanding the 
indicia of a material conflict, the proposed ac- 
tion is in the best interest of the represented 
beneficiary. 


35-15-305. Appointment of representative. 


(a) If the court determines that an interest is not represented under this 
chapter, or that the otherwise available representation might be inadequate, 
the court may appoint a representative to receive notice, give consent, and 
otherwise represent, bind, and act on behalf of a minor, incapacitated, or 
unborn individual, or a person whose identity or location is unknown. A 
representative may be appointed to represent several persons or interests. 

(b) A representative may act on behalf of the individual represented with 
respect to any matter arising under this chapter, whether or not a judicial 
proceeding concerning the trust is pending. 

(c) In making decisions, a representative may consider general benefit 


accruing to the living members of the individual’s family. 


History. 
Acts 2004, ch. 537, § 22. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-305. 

This section is derived from section 1-403(4) 
of the Uniform Probate Code. However, this 
section substitutes “representative” for “guard- 
ian ad litem” to signal that a representative 
under this Code serves a different role. Unlike 
a guardian ad litem, under this section a rep- 


resentative can be appointed to act with respect 
to a nonjudicial settlement or to receive a notice 
on a beneficiary’s behalf. Furthermore, in mak- 
ing decisions, a representative may consider 
general benefit accruing to living members of 
the family. The court may appoint a represen- 
tative to act for a person even if the person 
could be represented under another section of 
this part. 


PART 4 


CREATION, VALIDITY, MODIFICATION, AND 
TERMINATION OF TRUST 


30-15-401. Methods of creating trust. 


A trust may be created by: 


(1) The transfer of property to another person as trustee during the : 
settlor’s lifetime or by will or other disposition taking effect upon the settlor’s 


death; 
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(2) The declaration by the owner of property that the owner holds 


identifiable property as trustee; 


(3) The exercise of a power of appointment in favor of a trustee; or 
(4) Acourt pursuant to its statutory or equitable powers. 


History. 
Acts 2004, ch. 537, § 23. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


General Comment. The provisions of this 
chapter in some ways diverge significantly from 


the Uniform Trust Code and the restatements. 
To the extent this section is in conflict with the 
Uniform Trust Code, any restatement or any 
other foreign law, such foreign law is not prec- 
edential or controlling and is rejected by the 
Tennessee Uniform Trust Code. 

T.C.A. §§ 35-15-401 -— 35-15-409, which 
specify the requirements for the creation of a 
trust, largely codify traditional doctrine, 
though arguably the net effect or these sections 
is to provide more flexibility regarding such 
creation. 

T.C.A. § 35-15-401 specifies the methods by 
which trusts are created, that is, by transfer of 
property, self-declaration, exercise of a power of 
appointment or by a court pursuant to its 
statutory or equitable powers. Whatever 
method may have been employed, other re- 
quirements, including intention, capacity and, 
for certain types of trusts, an ascertainable 
beneficiary, also must be satisfied before a trust 
is created. These requirements are listed in 
T.C.A. § 35-15-402, which unlike the laws of 
certain states (e.g., Florida) do not require 
either a revocable or irrevocable trust with 
testamentary provisions be made with the for- 
malities of a will. 

T.C.A. § 35-15-403 addresses the validity in 
the enacting jurisdiction of trusts created in 
other jurisdictions. A trust not created by will is 
validly created if its creation complied with the 
law of specified jurisdictions in which the set- 
tlor or trustee had the requisite contact. 

T.C.A. § 35-15-404 forbids trusts for illegal 
or impossible purposes, but unlike the Uniform 
Trust Code, does not require that a trust pur- 
pose “not be contrary to public policy.” More- 
over, T.C.A. § 35-15-404 requires that a trust 
and its terms must be for the benefit of its 
beneficiaries and pursuant to T.C.A. § 35-15- 
105, requires the “benefit of the beneficiaries to 
be determined solely considering how such in- 
terests “are defined in the terms of the trust.” 
This is designed to further enforcement of set- 
tlor’s intent and freedom of disposition, both of 
which are overriding goals of the Tennessee 
trust statutes. 

T.C.A. § 35-15-405 recites the permitted pur- 
poses of a charitable trust. As under T.C.A. 
§ 35-15-404, there is no prohibition against 


purposes contrary to public policy. Moreover, 
when exercising cy pres under T.C.A. § 35-15- 
413, the court is required to fulfill as nearly as 
possible the settlor’s charitable intent (as such 
were defined in the terms of the trust). 

T.C.A. § 35-15-406 lists some of the grounds 
for contesting a trust. T.C.A. § 35-15-407 vali- 
dates oral trusts. 

The remaining sections address what are 
often referred to as “honorary” (sometimes 
called “purpose”) trusts. Such trusts are valid 
and enforceable under the Tennessee Uniform 
Trust Code. T.C.A. § 35-15-408 covers a trust 
for the care of an animal and unlike under the 
Uniform Trust Code, such can last up to 90 
years. T.C.A. § 35-15-409 allows creation of a 
trust for another noncharitable purpose (a 
“purpose” trust) for any valid non-charitable 
purpose. Again unlike the Uniform Trust Code, 
purpose trusts can last up to ninety (90) years 
under the Tennessee Uniform Trust Code. 
Moreover, in the case of special types of trusts 
for which a perpetual purpose exists, such as 
maintenance of a cemetery lot, there is no time 
limit on such trust. 

T.C.A. §§ 35-15-410 — 35-15-417 provide a 
series of interrelated rules on when a trust may 
be terminated or modified other than by its 
express terms. The overall objective of these 
sections is to enhance flexibility consistent with 
the principle that preserving the settlor’s in- 
tent as such is defined under the terms of the 
trust is paramount. This provisions covered by 
these sections in some ways diverge signifi- 
cantly from the Uniform Trust Code and the 
restatements. 

Note that a trust advisor or trust protector 
may have the power to directly or indirectly 
modify a trust without being subject to T.C.A. 
§§ 35-15-410 — 35-15-412 and 35-15-414. 

Also note that, in cases where the existence 
or non-existence of a material purpose of a trust 
is relevant to the power to terminate or modify 
a trust, it is far easier for a purpose of a trust to 
rise to “material” status under the Tennessee 
Uniform Trust Code than under the Uniform 
Trust Code. This is due to T.C.A. § 35-15- 
105(c), differences between the language to the 
section comment of T.C.A. § 35-15-1038 relative 
to the definition of “spendthrift provision” and 
the comment to the definition of “spendthrift 
provision” in Uniform Trust Code section 
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103(16), as well as the omission of a provision 
similar to Uniform Trust Code section 411(c) 
and the comments thereunder in T.C.A. § 35- 
15-411 and the comments thereto. Notwith- 
standing the preceding portions of this para- 
graph, it is beneficial to state that Tennessee 
desires the flexibility provided by T.C.A. §§ 35- 
15-410 — 35-15-417. However under the Tennes- 
see Uniform Trust Code such flexibility must be 
balanced with the Tennessee Uniform Trust 
Code’s goals of assuring settlor’s intent and 
freedom of disposition. 

The methodology for termination or modifi- 
cation of a noncharitable irrevocable trust by 
consent under the Tennessee Uniform Trust 
Code is significantly different than such meth- 
odology under the Uniform Trust Code and 
readers are directed to T.C.A. § 35-15-411 and 
the section comment thereunder for those dif- 
ferences, as well as an explanation of them. 

Although the language in T.C.A. § 35-15- 
412, concerning modification or termination 
because of unanticipated circumstances or in- 
ability to administer trust effectively, is virtu- 
ally identical to that contained in Uniform 
Trust Code section 412, the Tennessee Uniform 
Trust Code’s view of the meaning and effect of 
such language diverges, in some cases signifi- 
cantly, from that of the Uniform Trust Code. 
Readers are directed to the section comment to 
T.C.A. § 35-15-412 for a discussion of such 
divergence and the reasoning behind it. 

Relative to T.C.A. § 35-15-414, concerning 
modification or termination of uneconomic 
trusts, both the language and the intent of such 
diverges from that of the Uniform Trust Code 
section 414. Readers are directed to the lan- 
guage contained in T.C.A. § 35-15-414, as well 
as to its section comment for a discussion of 
such divergence and the reasoning behind it. 

T.C.A. §§ 35-15-415 and 35-15-416 (concern- 
ing reformation to correct mistakes and modi- 
fication to achieve settlor’s tax objectives), to- 
gether with the section comments thereunder, 
generally follow Uniform Trust Code sections 
415 and 416 and their comments. However, the 
section comments to both Tennessee sections 
stress the emphasis of interpreting to the ex- 
tent possible, the interests of beneficiaries “as 
the interests of such beneficiaries are defined 
under the terms of the trust” as required by 
T.C.A. § 35-15-105(b)(8). 

Although containing somewhat different lan- 
guage, under both T.C.A. § 35-15-417 and Uni- 
form Trust Code section 417, trusts may be 
combined or divided. However, see the section 
comment to T.C.A. § 35-15-417 for reasons why 
additional language contained in T.C.A. § 35- 
15-417 provides more flexibility. 

Under T.C.A. § 35-15-410, a trustee or ben- 
eficiary has standing to petition the court with 
respect to the actions described in T.C.A. §§ 35- 
15-411 — 35-15-416 and 35-15-417. 

T.C.A. § 35-15-413 codifies and at the same 
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time modifies the doctrine of cy pres, at least as 
such is applied in most states. The Tennessee 
Uniform Trust Code authorizes the court to 
apply cy pres not only if the original means 
becomes impossible or unlawful but also if the 
means become impracticable obsolete or inef- 
fective (rejecting the Uniform Trust Code lan- 
guage of “wasteful,” such believed to be too 
vague and subject to too broad of interpreta- 
tion). T.C.A. § 35-15-413 also creates a pre- 
sumption of general charitable intent. Upon 
failure of the settlor’s original plan, the court 
cannot divert the trust property to a noncharity 
unless the terms of the trust expressly so pro- 
vide. Again deviating from the Uniform Trust 
Code, when modifying or terminating a chari- 
table trust in favor of a charitable interest, such 
must be done in a manner “that fulfills as 
nearly as possible the settlor’s intent and pur- 
poses.” Furthermore, absent a contrary provi- 
sion in the terms of the trust, limits are placed 
on when a gift over to a noncharity can take 
effect upon failure or impracticality of the origi- 
nal charitable purpose. The gift over is effective 
only if, when the provision takes effect, the 
trust property is to revert to the settlor and the 
settlor is still living, or fewer than 21 years 
have elapsed since the date of the trust’s cre- 
ation. A reader is directed to the section com- 
ment to T.C.A. § 35-15-413 to determine the 
extent of such section’s deviation from Uniform 
Trust Code section 413 and the comments 
thereunder. In addition to the persons listed in 
the Uniform Trust Code, under the Tennessee 
Uniform Trust Code, a trust advisor or trust 
protector holding the power to do so may main- 
tain an action to enforce a charitable trust or to 
apply cy pres. 

The requirements for a trust’s creation, such 
as the necessary level of capacity and the re- 
quirement that a trust have a legal purpose, 
are controlled by statute and common law, not 
by the settlor. But note that Tennessee has no 
requirement that a trust not have a purpose 
contrary to public policy or that a trustee need 
be required to act in good faith. Moreover, note 
the stricter standard by which a settlor’s intent 
relative to the interests for the benefit of ben- 
eficiaries is to be determined. T.C.A. § 35-15- 
105(b)(1) — 35-15-105(b)(3) and T.C.A. § 35-15- 
404. A settlor may not negate the court’s ability 
to modify or terminate a trust to the extent 
provided for in T.C.A. §§ 35-15-410 — 35-15- 
416. See T.C.A. § 35-15-105(b)(4). However, a 
settlor is free to restrict or modify the trustee’s 
power to terminate an uneconomic trust as 
provided in T.C.A. § 35-15-414, and the trust- 
ee’s power to combine and divide trusts as 
provided in T\C.A. § 35-15-4177. 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-401. 

This section is based on Restatement (Third) 





353 


of Trusts § 10 (Tentative Draft No. 1, approved 
1996), and Restatement (Second) of Trusts $ 17 
(1959). Under the methods specified for creat- 
ing a trust in this section, a trust is not created 
until it receives property. For what constitutes 
an adequate property interest, see Restatement 
(Third) of Trusts §§ 40-41 (Tentative Draft No. 
2, approved 1999); Restatement (Second) of 
Trusts $$ 74-86 (1959). The property interest 
necessary to fund and create a trust need not be 
substantial. A revocable designation of the 
trustee as beneficiary of a life insurance policy 
or employee benefit plan has long been under- 
stood to be a property interest sufficient to 
create a trust. See T.C.A. § 35-15-103 for the 
definition of “property.” Furthermore, the prop- 
erty interest need not be transferred contempo- 
raneously with the signing of the trust instru- 
ment. A trust instrument signed during the 
settlor’s lifetime is not rendered invalid simply 
because the trust was not created until prop- 
erty was transferred to the trustee at a much 
later date, including by contract after the set- 
tlor’s death. A pourover devise to a previously 
unfunded trust is also valid and may constitute 
the property interest creating the trust. See 
Uniform Testamentary Additions to Trusts Act 
§ 1 (1991), codified at Uniform Probate Code 
§ 2-511 (pourover devise to trust valid regard- 
less of existence, size, or character of trust 
corpus). See also Restatement (Third) of Trusts 
§ 19 (Tentative Draft No. 1, approved 1996). 

While this section refers to transfer of prop- 
erty to a trustee, a trust can be created even 
though for a period of time no trustee is in 
office. See Restatement (Third) of Trusts § 2 
cmt. g (Tentative Draft No. 1, approved 1996); 
Restatement (Second) of Trusts $ 2 cmt. i 
(1959). A trust can also be created without 
notice to or acceptance by a trustee or benefi- 
ciary. See Restatement (Third) of Trusts § 14 
(Tentative Draft No. 1, approved 1996); Restate- 
ment (Second) of Trusts $§ 35-36 (1959). 

Though the list of methods specified in this 
section is not an exclusive list, it is more 
exhaustive than that contained in section 401 
of the Uniform Trust Code in that this section 
also specifically provides for the creation of a 
trust by a court pursuant to its statutory or 
equitable powers in accord with T.C.A. § 35-15- 
102. For methods of creating a trust in general, 
see Restatement (Third) of Trusts § 1 cmt. a 
(Tentative Draft No. 1, approved 1996); Uni- 
form Probate Code § 2-212 (elective share of 
incapacitated surviving spouse to be held in 
trust on terms specified in statute); Uniform 
Probate Code § 5-411(a)(4) (conservator may 
create trust with court approval); Restatement 
(Second) of Trusts § 17 cmt. i (1959) (trusts 
created by statutory right to bring wrongful 
death action). 

A trust can also be created by a promise that 
creates enforceable rights in a person who 
immediately or later holds these rights as 
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trustee. See Restatement (Third) of Trusts 
§ 10(e) (Tentative Draft No. 1, approved 1996). 
A trust thus created is valid notwithstanding 
that the trustee may resign or die before the 
promise is fulfilled. Unless expressly made per- 
sonal, the promise can be enforced by a succes- 
sor trustee. For examples of trusts created by 
means of promises enforceable by the trustee, 
see Restatement (Third) of Trusts § 10 cmt. g 
(Tentative Draft No. 1, approved 1996); Restate- 
ment (Second) of Trusts §$ 14 cmt. h, 26 cmt. n 
(1959). 

A trust created by self-declaration is best 
created by reregistering each of the assets that 
comprise the trust into the settlor’s name as 
trustee. However, such reregistration is not 
necessary to create the trust. See, Restatement 
(Third) of Trusts § 10 cmt. e (Tentative Draft 
No. 1, approved 1996); Restatement (Second) of 
Trusts § 17 cmt. a (1959). A declaration of trust 
can be funded merely by attaching a schedule 
listing the assets that are to be subject to the 
trust without executing separate instruments 
of transfer. But such practice can make it 
difficult to later confirm title with third party 
transferees and for this reason is not 
recommended. 

While a trust created by will may come into 
existence immediately at the testator’s death 
and not necessarily only upon the later transfer 
of title from the personal representative, T.C.A. 
§ 35-15-701 makes clear that the nominated 
trustee does not have a duty to act until there is 
an acceptance of the trusteeship, express or 
implied. Moreover, T.C.A. § 35-15-7011 makes it 
clear that a unless accepted, a nominated 
trustee has a reasonable time after knowing 
both that they have been designated as a 
trustee, as well as the nature of the assets that 
comprise the trust to reject such appointment. 
To avoid an implied acceptance, a nominated 
testamentary trustee who is monitoring the 
actions of the personal representative but who 
has not yet made a final decision on acceptance 
should inform the beneficiaries that the nomi- 
nated trustee has assumed only a limited role. 
The failure so to inform the beneficiaries could 
result in liability if misleading conduct by the 
nominated trustee causes harm to the trust 
beneficiaries. See Restatement (Third) of Trusts 
§ 35 cmt. b (Tentative Draft No. 2, approved 
1999). 

While this subsection (c) of this section con- 
firms the familiar principle that a trust may be 
created by means of the exercise of a power of 
appointment the Tennessee Uniform Trust 
Code does not legislate comprehensively on the 
subject of powers of appointment but addresses 
only selected issues. See T.C.A. § 35-15-302 
(representation by holder of any power of ap- 
pointment and not just a general testamentary 
power of appointment as in the Uniform Trust 
Code) and T.C.A. § 35-15-603 concerning the 
rights of holder of power of withdrawal. For the 
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law on powers of appointment generally, see 
Restatement (Second) of Property: Donative 
Transfers §$ 11.1-24.4 (1986); Restatement 
(Third) of Property: Wills and Other Donative 
Transfers (in progress). Notwithstanding the 
references to the respective restatements, The 
provisions of the Tennessee Uniform Trust 
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Code relative to powers of appointment diverge 
significantly from such restatements. To the 
extent the Tennessee Uniform Trust Code is in 
conflict with any restatement or any other 
foreign law, such foreign law is not precedential 
or controlling and is rejected by the Tennessee 
Uniform Trust Code. 


35-15-402. Requirements for creation. 


(a) A trust is created only if: 


(1) The settlor has capacity to create a trust; 
(2) The settlor indicates an intention to create the trust; 
(3) The trust has a definite beneficiary or is: 


(A) A charitable trust; 


(B) A trust for the care of an animal, as provided in § 35-15-408; or 
(C) A trust for a noncharitable purpose, as provided in § 35-15-409; 
(4) The trustee has duties to perform; and 
(5) The same person is not the sole trustee and sole beneficiary. 

(b) A beneficiary is definite if the beneficiary can be ascertained now or in 
the future, subject to any applicable rule against perpetuities. 

(c) A power in a trustee to select a beneficiary from an indefinite class is 
valid. If the power is not exercised within a reasonable time, the power fails 
and the property subject to the power passes to the persons who would have 
taken the property had the power not been conferred. 

(d) A lifetime trust is valid as to any assets held by the trust to the extent 
the assets have been transferred to the trust. For purposes of this subsection 


(d): 


(1) Assets capable of registration, such as real estate, stocks, bonds, bank 
and brokerage accounts, and the like, are transferred to the trust through 
the recording of the deed or the completion of registration of the asset in the 
name of the trust or trustee. Assets that are capable of registration are not 
transferred to the trust through only a recital of assignment, holding, or 


receipt in the trust instrument; and 


(2) Assets not capable of registration, are transferred to the trust through 
a recital of assignment describing the asset with particularity in the trust 


instrument. 


(e) Notwithstanding subdivision (a)(4), a passive trust is not terminable 


because it is passive. 


History. 
Acts 2004, ch. 537, § 24; 2017, ch. 290, § 13; 
2021, ch. 420, § 22. 


Compiler’s Notes. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


Amendments. 
The 2021 amendment added (e). 


Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


Textbooks. 
Tennessee Jurisprudence. 6 Tenn. Juris., 
Charities, § 5. 
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NOTES TO DECISIONS 


1. Trust Intent. 

Where an organization did not claim that it 
intended to create a revocable charitable trust 
under T.C.A. § 35-15-402(a)(2) when it entered 
into agreements with a college, and no evidence 
was presented suggesting a trust intent on the 
part of the organization, the contracts reflected 


a charitable gift subject to conditions rather 
than the creation of a revocable charitable 
trust. Tenn. Div. of the United Daughters of the 
Confederacy v. Vanderbilt Univ., 174 S.W.3d 98, 
2005 Tenn. App. LEXIS 272 (Tenn. Ct. App. 
2005). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-402. 

Subsection (a) codifies the basic require- 
ments for the creation of a trust. To create a 
valid trust, the settlor must indicate an inten- 
tion to create a trust. See Restatement (Third) 
of Trusts § 13 (Tentative Draft No. 1, approved 
1996); Restatement (Second) of Trusts § 23 
(1959). But only such manifestations of intent 
as are admissible as proof in a judicial proceed- 
ing may be considered. See section T.C.A. § 35- 
15-103 for the definition of “terms of a trust.” 

To create a trust, a settlor must have the 
requisite mental capacity. To create a revocable 
or testamentary trust, the settlor must have 
the capacity to make a will. To create an irre- 
vocable trust, the settlor must have capacity 
during life-time to transfer the property free of 
trust. See T.C.A. § 35-15-601 (capacity of set- 
tlor to create revocable trust), and See gener- 
ally Restatement (Third) of Trusts § 11 (Tenta- 
tive Draft No. 1, approved 1996); Restatement 
(Second) of Trusts §$ 18-22 (1959); and Re- 
statement (Third) of Property: Wills and Other 
Donative Transfers § 8.1 (Tentative Draft No. 
3, 2001). 

Note that under the Tennessee Uniform 
Trust Code and unlike under the law of some 
states (e.g., Florida), neither a revocable or 
irrevocable trust (pour-over or non-pour-over), 
even one containing testamentary dispositions, 
need be made with the formalities of a will. 
T.C.A. § 35-15-601. 

Subdivision (a)(3) requires that a trust, other 
than a charitable trust, a trust for the care of an 
animal, or a trust for another valid nonchari- 
table purpose, have a definite beneficiary. 
While some beneficiaries will be definitely as- 
certained as of the trust’s creation, subsection 
(b) recognizes that others may be ascertained in 
the future as long as this occurs within the 
applicable perpetuities period. The definite 
beneficiary requirement does not prevent a 
settlor from making a disposition in favor of a 
class of persons. Class designations are valid as 
long as the membership of the class will be 
finally determined within the applicable perpe- 
tuities period. For background on the definite 
beneficiary requirement, see Restatement 


(Third) of Trusts §§ 44-46 (Tentative Draft No. 
2, approved 1999); Restatement (Second) of 
Trusts $$ 112-122 (1959). 

Subdivision (a)(4) recites standard doctrine 
that a trust is created only if the trustee has 
duties to perform. See Restatement (Third) of 
Trusts § 2 (Tentative Draft No. 1, approved 
1996); Restatement (Second) of Trusts $ 2 
(1959). Trustee duties are usually active, but a 
validating duty may also be passive, implying 
only that the trustee has an obligation not to 
interfere with the beneficiary's enjoyment of 
the trust property. Such passive trusts, while 
valid under the Tennessee Uniform Trust Code, 
may be terminable if this state recognizes the 
common law Statute of Uses. Whether Tennes- 
see ever recognized such statute is not clear 
and different compendiums of older Tennessee 
law disagree, see The Encyclopedic Digest of 
Tennessee Reports: Being a Complete Encyclo- 
pedia and Digest of All the Tennessee Case Law 
Up to and Including Vol. 115 Tennessee Re- 
ports, Cooper’s Chancery Reports, Shannon’s 
Tennessee Cases, and the Tennessee Chancery 
Appeals Reports, Volume 12, Michie Company 
(1908) at 125 (now only available by Google 
eBook) and A Treatise on the Law of Trusts and 
Trustees, 7th Ed., Vol. 1., by Jairus Ware Perry, 
revised and enlarged by Raymond C. Baldes 
(1929) at 529 (available by Google eBooks). In 
the latter publication it states “In Tennessee, 
the statute of uses seems to be in force.” Citing: 
Hughes v. Farmers’ Sav. & Bldg. & Loan Ass’n, 
46 S.W. 362 (Tenn. Ch. App. 1897); Temple v. 
Ferguson, 110 Tenn. 84 (Tenn. 1903); Hart v. 
Bayliss, 97 Tenn. 72 (Tenn. 1896). See Restate- 
ment (Third) of Trusts § 6 (Tentative Draft No. 
1, approved 1996); Restatement (Second) of 
Trusts $$ 67-72 (1959). Subdivision (e) was 
added in 2021 to clarify that such passive trusts 
are not terminable regardless of whether the 
state has ever recognized the Statute of Uses. 

Subdivision (a)(5) addresses the doctrine of 
merger, which, as traditionally stated, provides 
that a trust is not created if the settlor is the 
sole trustee and sole beneficiary of all beneficial 
interests. The doctrine of merger has been 
inappropriately applied by the courts in some 
jurisdictions to invalidate self-declarations of 
trust in which the settlor is the sole life benefi- 
ciary but other persons are designated as ben- 
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eficiaries of the remainder. The doctrine of 
merger is properly applicable only if all benefi- 
cial interests, both life interests and remain- 
ders, are vested in the same person, whether in 
the settlor or someone else. An example of a 
trust to which the doctrine of merger would 
apply is a trust of which the settlor is sole 
trustee, sole beneficiary for life, and with the 
remainder payable to the settlor’s probate es- 
tate. On the doctrine of merger generally, see 
Restatement (Third) of Trusts § 69 (Tentative 
Draft No. 3, 2001); Restatement (Second) of 
Trusts § 341 (1959). 

Subsection (c) allows a settlor to empower the 
trustee to select the beneficiaries even if the 
class from whom the selection may be made 
cannot be ascertained. Such a provision would 
fail under traditional doctrine; it is an impera- 
tive power with no designated beneficiary ca- 
pable of enforcement. Such a provision is valid, 
however, under both the Tennessee Uniform 
Trust Code and the restatement, if there is at 
least one person who can meet the description. 
If the trustee does not exercise the power 
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within a reasonable time, the power fails and 
the property will pass by resulting trust. See 
Restatement (Third) of Trusts § 46 (Tentative 
Draft No. 2, approved 1999). See also Restate- 
ment (Second) of Trusts $§ 122 (1959); Restate- 
ment (Second) of Property: Donative Transfers 
§ 12.1 cmt. e (1986). 


2019 Amendment. It is a common practice in 
estate planning to execute a broad assignment 
or schedule which purports to assign “all as- 
sets” to a trust. These are sometimes referred 
to as blanket assignments. In 2019, subsection 
(d) was added to clarify that while a blanket 
assignment may document a settlor’s general 
intent to fund a trust, such an assignment is 
completely ineffective to transfer ownership to 
a trust. Any assets that are capable of registra- 
tion must be reregistered to perfect the change 
of ownership to the trust. Other assets such as 
personal effects that are not capable of regis- 
tration may be assigned, but for the assignment 
to be effective, the property should be described 
“with particularity.” 


35-15-403. Trusts created in other jurisdictions. 


A trust not created by will is validly created if its creation complies with the 
law of the jurisdiction in which the trust instrument was executed, or the law 
of the jurisdiction in which, at the time of creation: 

(1) The settlor was domiciled, had a place of abode, or was a national; 
(2) A trustee was domiciled or had a place of business; or 


(3) Any trust property was located. 


History. 
Acts 2004, ch. 537, § 25. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-4083. 

The validity of a trust created by will is 
ordinarily determined by the law of the dece- 
dent’s domicile. No such certainty exists with 
respect to determining the law governing the 
validity of inter vivos trusts. Generally, at com- 
mon law a trust was created if it complied with 
the law of the state having the most significant 
contacts to the trust. Contacts for making this 
determination include the domicile of the 
trustee, the domicile of the settlor at the time of 
trust creation, the location of the trust prop- 
erty, the place where the trust instrument was 
executed, and the domicile of the beneficiary. 
See 5A Austin Wakeman Scott & William 
Franklin Fratcher, The Law of Trusts §§ 597, 
599 (4th ed. 1987). Furthermore, if the trust 
has contacts with two or more states, one of 
which would validate the trust’s creation and 


the other of which would deny the trust’s valid- 
ity, the tendency is to select the law upholding 
the validity of the trust. See 5A Austin Wake- 
man Scott & William Franklin Fratcher, The 
Law of Trusts 600 (4th ed. 1987). 

This section extends the common law rule by 
validating a trust if its creation complies with 
the law of any of a variety of states in which the 
settlor or trustee had the requisite contacts. 
Pursuant to this section, a trust not created by 
will is validly created if its creation complies 
with the law of the jurisdiction in which the 
trust instrument was executed, or the law of 
the jurisdiction in which, at the time of creation 
the settlor was domiciled, had a place of abode, 
or was a national; the trustee was domiciled or 
had a place of business; or any trust property 
was located. 

This section is somewhat comparable to sec- 
tion 2-506 of the Uniform Probate Code, which 
validates wills executed in compliance with the — 
law of a variety of places in which the testator 


had a significant contact. Unlike the Uniform 
Probate Code, however, this section is not lim- 
ited to execution of the instrument but applies 
to the entire process of a trust’s creation, in- 
cluding compliance with the requirement that 
there be trust property. In addition, unlike the 
Uniform Probate Code, this section validates a 
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trust valid under the law of the domicile or 
place of business of the designated trustee, or if 
valid under the law of the place where any of 
the trust property is located. 

The section does not supersede any require- 
ments of this state relative to the valid transfer 
of real property. 


A trust may be created only to the extent its purposes are lawful and possible 
to achieve. A trust and its terms must be for the benefit of its beneficiaries as 
the interests of such beneficiaries are defined under the terms of the trust. 


History. 
Acts 2004, ch. 537, § 26; 20138, ch. 390, § 50. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
2013; 

(3) The act applies to judicial proceedings 


concerning trusts commenced before July 1, 


2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


_ Section Comment. Unless provided otherwise 
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hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-404. 

The provisions of this section in some ways 
diverge significantly from the Uniform Trust 
Code and the restatements. To the extent this 
section is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

This section requires that the purposes of a 
trust be lawful and possible to achieve. It also 
requires that a trust and its terms be for the 
benefit of its beneficiaries. 

Unlike the Uniform Trust Code and the re- 
statements, this section does not contain a 
prohibition of purposes “contrary to public 
policy.” The Tennessee Uniform Trust Code 
recognizes that some purposes may be so nox- 
ious as to truly offend public policy. However, 
the existence of an offense rising to such level 
Should not be easily found, and under the 
Tennessee trust statutes such existence is 
likely more difficult to find than under the 
Uniform Trust Code, some other jurisdictions’ 
laws and the various restatements. This view is 


in keeping with primary objectives of the Ten- 
nessee trust statutes that a settlor’s intent be 
the lodestar by which a trust is interpreted, 
that such intent be carried out and that settlors 
have the freedom to dispose of their assets to 
whom and in the manner they wish, all to the 
greatest extent constitutionally allowable, as 
provided by T.C.A. § 35-15-105. 

Moreover, unlike under the Uniform Trust 
Code, T.C.A. § 35-15-105 requires that a deter- 
mination of whether a trust and its terms are 
“for the benefit of its beneficiaries,” be made 
solely considering how such “interests of such 
beneficiaries are defined under the terms of the 
trust.” [emphasis added] 

Pursuant to T.C.A. § 35-15-402, a trust must 
have an identifiable beneficiary unless the 
trust is of a type that does not have beneficia- 
ries in the usual sense, such as a charitable 
trust or, as provided in T.C.A. §§ 35-15-408 and 
35-15-409, trusts for the care of an animal or 
other valid noncharitable purpose. The general 
purpose of trusts having identifiable beneficia- 
ries is to benefit those beneficiaries in accor- 
dance with their interests as such interest is 
defined in the terms of the trust. 

While a settlor has considerable latitude in 
specifying how a particular trust purpose is to 


35-15-405 


be pursued, the administrative and other non- 
dispositive trust terms must reasonably relate 
to this purpose and not divert the trust prop- 
erty to achieve a trust purpose that is invalid, 
such as one which is frivolous or capricious. 
The provision of T.C.A. § 35-15-412 that al- 
lows the court to modify administrative terms 
that are impracticable, wasteful (but relative to 
the use in this section of the word “wasteful,” 
see the interpretation given to such word in the 
section comment to T.C.A. § 35-15-412, result- 
ing in such word being interpreted to mean 
“obsolete or ineffective,” such interpretation 
arguably being applicable to this section as 
well), or impair the trust’s administration, is a 
specific application of the requirement that a 
trust and its terms be for the benefit of the 
beneficiaries as the interests of such beneficia- 
ries are defined in the terms of the trust. The 
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fact that it is determined that a settlor suggests 
or directs an unlawful or other inappropriate 
means for performing a trust does not invali- 
date the trust if the trust has a substantial 
purpose that can be achieved by other methods. 
See Restatement (Third) of Trusts § 28 cmt. e 
(Tentative Draft No. 2, approved 1999). 

Persons interpreting T.C.A. §§ 35-15-412 
and 35-15-413 to examine if the terms meet the 
standards therein for modification or termina- 
tion are directed to this section, T.C.A. §§ 35- 
15-105, as well as the overriding emphasis of 
the Tennessee Uniform Trust Code on settlor’s 
intent and freedom of disposition. In all of the 
above ways, the Tennessee Uniform Trust Code 
diverges significantly from the Uniform Trust 
Code and from certain portions of the restate- 
ments. In all such cases of divergence, Tennes- 
see law controls. 


35-15-405. Charitable purposes — Enforcement. 


(a) A charitable trust may be created for the relief of poverty, the advance- 
ment of education or religion, the promotion of health, governmental or 
municipal purposes, or other purposes the achievement of which is beneficial 


to the community. 


(b) If the terms of a charitable trust do not indicate a particular charitable 
purpose or beneficiary, the court may select one (1) or more charitable purposes 
or beneficiaries. The selection must be consistent with the settlor’s intention to 


the extent it can be ascertained. 


(c) The settlor of a charitable trust, among others, may maintain a proceed- 


ing to enforce the trust. 


History. 
Acts 2004, ch. 537, § 27. 


Textbooks. 
Tennessee Jurisprudence. 6 Tenn. Juris., 
Charities, §§ 11, 22. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-405. 

Under the Tennessee Uniform Trust Code, 
the law relative to charitable trusts diverges 
somewhat from the Uniform Trust Code and 
the restatements. To the extent this section or 
other provisions of the law concerning chari- 
table trusts under the Tennessee Uniform 
Trust Code is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

The required purposes of a charitable trust 
specified in subsection (a) restate the well- 
established categories of charitable purposes 


listed in Restatement (Third) of Trusts § 28 
(Tentative Draft No. 3, approved 2001), and 
Restatement (Second) of Trusts $ 368 (1959), 
which ultimately derive from the Statute of 
Charitable Uses, 43 Eliz. I, c.4 (1601). The 
directive to the courts to validate purposes the 
achievement of which are beneficial to the com- 
munity has proved to be remarkably adaptable 
over the centuries. 

Charitable trusts are subject to the restric- 
tion in T.C.A. § 35-15-404 that a charitable 
trust purpose must be legal. Unlike the Uni- 
form Trust Code, T.C.A. § 35-15-404 does not 
require that a trust purpose not be contrary to 
public policy. See the section comment to T.C.A. 
§ 35-15-404 for the effect of this under the 
Tennessee Uniform Trust Code. 

Under subsection (b), a trust that states a 
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general charitable purpose does not fail if the 
settlor neglected to specify a particular chari- 
table purpose or organization to receive distri- 
butions. The court may instead validate the 
trust by specifying particular charitable pur- 
poses or recipients, or delegate to the trustee 
the framing of an appropriate scheme. See 
Restatement (Second) of Trusts $ 397 cmt. d 
(1959). Subsection (b) of this section is a corol- 
lary to T.C.A. § 35-15-4138, which states the 
doctrine of cy pres. But note that, a courts 
ability to apply cy pres under T.C.A. § 35-15- 
413 is subject to a stricter standard that that 
afforded by the Uniform Trust Code. Under 
'‘T.C.A. § 35-15-413, a trust failing to state a 
general charitable purpose does not fail upon 
failure of the particular means specified in the 
terms of the trust. However, the court must 
instead apply the trust property in a manner 
that fulfills as nearly as possible the settlor’s 
charitable intent and purposes to the extent 
they can be ascertained. On the other hand, the 
Uniform Trust Code only requires that the 
court apply the trust property in a manner 
consistent with the settlor’s charitable purposes 
to the extent they can be ascertained. The 
language of the Tennessee Uniform Trust Code 
contained in T.C.A. § 35-15-4138 is designed to 
restrict, to the greatest extent possible, the 
likelihood that application of trust property 
strays far from a settlor’s intent, to the extent it 
can be ascertained, and therefore results in an 
application in favor of some watered down, 
vague and general charitable purpose. See sec- 
tion comment T.C.A. § 35-15-413 for a further 
discussion. 

Subsection (b) does not apply to the long- 
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established estate planning technique of del- 
egating to the trustee the selection of the chari- 
table purposes or recipients. In that case, 
judicial intervention to supply particular terms 
is not necessary to validate the creation of the 
trust. The necessary terms instead will be sup- 
plied by the trustee. See Restatement (Second) 
of Trusts § 396 (1959). Judicial intervention 
under subsection (b) will become necessary only 
if the trustee fails to make a selection. See 
Restatement (Second) of Trusts § 397 cmt. d 
(1959). Pursuant to subsection T.C.A. § 35-15- 
110, the charitable organizations selected by 
the trustee would not have the rights of quali- 
fied beneficiaries under the Tennessee Uniform 
Trust Code because they are not expressly 
designated to receive distributions under the 
terms of the trust. However, it is possible that a 
trust advisor or trust protector might have such 
rights, as well as the right to enforce the trust. 

Contrary to Restatement (Second) of Trusts 
§ 391 (1959), subsection (c) grants a settlor 
standing to maintain an action to enforce a 
charitable trust. The grant of standing to the 
settlor does not negate the right of the state 
attorney general to enforce either the trust and 
relevant interests thereto. For the law on the 
enforcement of charitable trusts, see Susan N. 
Gary, Regulating the Management of Charities: 
Trust Law, Corporate Law, and Tax Law, 21 U. 
Hawaii L. Rev. 593 (1999). 

Under the Tennessee Uniform Trust Code, a 
trust advisor or trust protector, given the power 
to do so, may also seek to enforce a charitable 
trust or for the application of cy pres. 


35-15-406. Creation of trust induced by fraud, duress, or undue influ- 


ence. 


A trust is void to the extent its creation was induced by fraud, duress, or 


undue influence. 


History. 
Acts 2004, ch. 537, § 28. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-406. 

This section is a specific application of Re- 
statement (Third) of Trusts § 12 (Tentative 
Draft No. 1, approved 1996), and Restatement 
(Second) of Trusts § 333 (1959), which provide 
that a trust can be set aside or reformed on the 
Same grounds as those which apply to a trans- 
fer of property not in trust, among which in- 


clude undue influence, duress, and fraud, and 
mistake. This section addresses undue influ- 
ence, duress, and fraud. For reformation of a 
trust on grounds of mistake, see T.C.A. § 35- 
15-415. See also Restatement (Third) of Prop- 
erty: Wills and Other Donative Transfers § 8.3 
(Tentative Draft No. 3, approved 2001), which 
closely tracks the language above. Similar to a 
will, the invalidity of a trust on grounds of 
undue influence, duress, or fraud may be in 
whole or in part. 


35-15-407 


35-15-407. Evidence of oral trust. 


FIDUCIARIES AND TRUST ESTATES 


360 


Except as required by a statute other than this chapter, a trust need not be 
evidenced by a trust instrument, but the creation of an oral trust and its terms 
may be established only by clear and convincing evidence. 


History. 
Acts 2004, ch. 537, § 29. 


2013 RESTATATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-407. 

While it is always advisable for a settlor to 
reduce a trust to writing, this section of the 
Tennessee Uniform Trust Code follows estab- 
lished law in recognizing oral trusts. Such 
trusts are viewed with caution, however. The 
requirement of this section that an oral trust 
can be established only by clear and convincing 
evidence is a higher standard than is in effect 
in many states. See Restatement (Third) of 
Trusts § 20 Reporter’s Notes (Tentative Draft 
No. 1, approved 1996). 

Absent some other specific statutory provi- 
sion of this state, including but limited to such 


provisions requiring that transfers of real prop- 
erty be in writing, a trust need not be evidenced 
by a writing. 

For a discussion of the general law concern- 
ing the Statute of Frauds, see Restatement 
(Second) of Trusts $$ 40-52 (1959). For a de- 
scription of what the writing must contain, 
assuming that a writing is required, see Re- 
statement (Third) of Trusts § 22 (Tentative 
Draft No. 1, approved 1996); Restatement (Sec- 
ond) of Trusts $$ 46-49 (1959). For a discussion 
of when the writing must be signed, see Re- 
statement (Third) of Trusts § 23 (Tentative 
Draft No. 1, approved 1996); Restatement (Sec- . 
ond) of Trusts $§ 41-42 (1959). For the law of 
oral trusts, see Restatement (Third) of Trusts 
§ 20 (Tentative Draft No. 1, approved 1996); 
Restatement (Second) of Trusts §$ 43-45 (1959). 


35-15-408. Trust for care of animal. 


(a) Atrust may be created to provide for the care of an animal alive during 
the settlor’s lifetime. The trust terminates upon the death of the animal or, if 
the trust was created to provide for the care of more than one (1) animal alive 
during the settlor’s lifetime, upon the death of the last surviving animal. The 
trust may not be enforced for more than ninety (90) years. 

(b) Atrust authorized by this section may be enforced by any of the following 
who are appointed under the terms of a trust: a trustee, trust advisor, trust 
protector or other person or, if no person is so appointed, by a person appointed 
by the court. In addition, a person having an interest in the welfare of the 
animal may request the court to appoint a person to enforce the trust or to 
remove a person appointed. 

(c) Property of a trust authorized by this section may be applied only to its 
intended use, except to the extent the court determines that the value of the 
trust property exceeds the amount required for the intended use. Except as 
otherwise provided in the terms of the trust, property not required for the 
intended use must be distributed to the settlor, if then living, otherwise to the 
settlor’s successors in interest. 


History. 
Acts 2004, ch. 587, § 30; 2007, ch. 24, § 13; 
20138, ch. 390, § 11. 


Compiler’s Notes. 
Acts 2013, ch. 390, § 55 provided that: (b) 


Except as otherwise provided in the act, on July 
12012: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
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concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
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clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


Textbooks. 
Tennessee Jurisprudence. 6 Tenn. Juris., 
Charities, §§ 5, 8, 11. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. T.C.A. §§ 35-15-408 and 
35-15-409 validate so called honorary trusts. 
Unlike honorary trusts created pursuant to the 
common law of trusts, which are arguably no 
more than powers of appointment, the trusts 
created by such two sections are valid and 
enforceable as trusts for a period of up to ninety 
(90) years. For a discussion of the common law 
doctrine, see Restatement (Third) of Trusts 
§ 47 (Tentative Draft No. 2, approved 1999); 
Restatement (Second) of Trusts $ 124 (1959). 

T.C.A. § 35-15-408 addresses a particular 
type of honorary trust, the trust for the care of 
an animal. T.C.A. § 35-15-409 specifies the 
requirements for trusts without ascertainable 
beneficiaries that are created for other non- 
charitable purposes, often called “purpose 
trusts.” 

A trust for the care of an animal may last for 
the life of the animal. While the animal will 
ordinarily be alive on the date the trust is 
created, an animal may be added as a benefi- 
ciary after that date as long as the addition is 
made prior to the settlor’s death. Animals in 
gestation but not yet born at the time of the 
trust’s creation may also be covered by its 
terms. A trust authorized by this section may be 
created to benefit one designated animal or 
several designated animals. Subsection (a) pro- 
vides that, regardless of the length of the life or 
lives of the animal(s), a trust for the care of an 
animal can only be enforced for a period of 
ninety (90) years. 

T.C.A. §§ 35-15-408(b) and 35-15-409(2) ad- 
dress enforcement. Noncharitable trusts ordi- 
narily may be enforced by their beneficiaries. 


_ However, for reasons similar to those applying 


to charitable trusts, no animal under a trust for 
the care of an animal as provided by T.C.A. 
§ 35-15-408, nor anyone (person, entity or oth- 
erwise) benefiting from or having an interest in 
the purpose for which a trust is established 
under T.C.A. § 35-15-409 are beneficiaries as 
that term is defined in the Tennessee Uniform 
Trust Code. Moreover, relative to trusts con- 


' trolled by T.C.A. §§ 35-15-408 and 35-15-409, 
| there are no qualified beneficiaries under the 


Tennessee Uniform Trust Code. 

At common law, a trust for the care of an 
animal or a trust without an ascertainable 
beneficiary created for a non-charitable pur- 
pose was unenforceable because there was no 
person authorized to enforce the trustee’s obli- 
gations. T.C.A. §§ 35-15-408 and 35-15-409 
close this gap. The intended use of a trust 
authorized by either section may be enforced by 
a person designated in the terms of the trust, 
which under the Tennessee Uniform Trust Code 
(but arguably not under the Uniform Trust 
Code, such not providing specifically for same) 
can include a trust advisor or trust protector. If 
no such person exists, a trust created under 
either section can be enforced by a person 
appointed by the court. Notwithstanding the 
above, in either case, such person, due solely to 
holding such enforcement power, is not a quali- 
fied beneficiary under the Tennessee Uniform 
Trust Code. 

If the trust is created for the care of an 
animal, a person with an interest in the welfare 
of the animal also has standing to petition for 
an appointment to the court for someone to 
enforce the trust (and also has standing to so 
petition, but for removal of any such person). 
The person appointed by the court to enforce 
the trust should also be a person who has 
exhibited an interest in the animal’s welfare. 
The concept of granting standing to a person 
with a demonstrated interest in the animal’s 
welfare is derived from the Uniform Guardian- 
ship and Protective Proceedings Act, which 
allows a person interested in the welfare of a 
ward or protected person to file petitions on 
behalf of the ward or protected person. See, e.g., 
Uniform Probate Code §§ 5-210(b), 5-414(a). 

T.C.A. §§ 35-15-408(c) and 35-15-409(3) ad- 
dress the problem of excess funds. If the court 
determines that the trust property exceeds the 
amount needed for the intended purpose and 
that the terms of the trust do not direct the 
disposition, a resulting trust is ordinarily cre- 
ated in the settlor or settlor’s successors in 
interest. See Restatement (Third) of Trusts 


35-15-409 


§ 47 (Tentative Draft No. 2, approved 1999); 
Restatement (Second) of Trusts $ 124 (1959). 
Successors in interest include the beneficiaries 
under the settlor’s will, if the settlor has a will, 
or in the absence of an effective will provision, 
the settlor’s heirs. The settlor may also antici- 
pate the problem of excess funds by directing 
their disposition in the terms of the trust. The 
disposition of excess funds is within the set- 
tlor’s control. See T.C.A. § 35-15-105(a). While 
a trust for an animal or for a noncharitable 
trust without ascertainable beneficiary is often 
not created until the settlor’s death, T.C.A. 
8§ 35-15-408(a) and 35-15-409(1) allow either 
such type of trust to be created during the 
settlor’s lifetime. Accordingly, if the settlor is 
still living, T.C.A. §§ 35-15-408(c) and 35-15- 
409(3) provide for distribution of excess funds 
to the settlor, and not to the settlor’s successors 
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in interest. 

Should the means chosen not be particularly 
efficient, a trust created for the care of an 
animal can also be terminated by the trustee or 
court under T.C.A. § 35-15-414. Due to the 
nature of a trust for the care of an animal and 
the fact such trust has no beneficiaries, it is not 
possible to distribute the trust property “to the 
or for the benefit of the beneficiaries...” as 
provided in such section. Therefore, termina- 
tion of a trust under such section, requires that 
the trustee or court develop an alternative 
means for carrying out the trust purposes in a 
manner that conforms as nearly as possible to 
the intention of the settlor. 

T.C.A. §§ 35-15-408 and 35-15-409 are sug- 
gested by section 2-907 of the Uniform Probate 
Code, but much of such enumerated sections is 
new. 


35-15-409. Noncharitable trust without ascertainable beneficiary. 


Except as otherwise provided in § 35-15-408 or by another statute, the 


following rules apply: 


(1) Atrust may be created for a noncharitable purpose without a definite 


or definitely ascertainable beneficiary or for a noncharitable but otherwise 
valid purpose to be selected by the trustee. The trust may not be enforced for 
more than three hundred sixty (360) years; 

(2) A trust authorized by this section may be enforced by any of the 
following who are appointed under the terms of a trust: a trustee, trust 
advisor, trust protector or other person; or if no person is so appointed, by a 
person appointed by the court; and 

(3) Property of a trust authorized by this section may be applied only to its 
intended use, except to the extent the court determines that the value of the 
trust property exceeds the amount required for the intended use. Except as 
otherwise provided in the terms of the trust, property not required for the 
intended use must be distributed to the settlor, if then living, otherwise to 


the settlor’s successors in interest. 


History. 
Acts 2004, ch. 537, § 31; 2007, ch. 24, § 14; 
2013, ch. '390;'§*'12; 2021; ch: 420, '$' 7) 


Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
120138; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 


the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 20138, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 
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Amendments. 

The 2021 amendment substituted “three 
hundred sixty (360) years” for “ninety (90) 
years” in (1). 
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Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. T.C.A. § 35-15-409 autho- 
rizes two types of trusts without ascertainable 
beneficiaries; trusts for general but non-chari- 
table purposes, and trusts for a specific non- 
charitable purpose other than the care of an 
animal, the latter of which is controlled by 
T.C.A. § 35-15-408. 

Such trusts are often referred to as “purpose 
trusts.” 

Examples of trusts for general noncharitable 
purposes include a bequest of money to be 
distributed to such objects of benevolence as 
the trustee might select. Unless such at- 
tempted disposition was interpreted as chari- 
table, at common law the disposition was hon- 
orary only and did not create a trust. 

Under T.C.A. § 35-15-409, however, the dis- 
position under this form of purpose trust is 
_ enforceable as a trust for a period of up to three 
hundred sixty (360) years, which is signifi- 
cantly longer than the Uniform Trust Code 
default of twenty-one (21) years. 

Although there are numerous types of trusts 
_ for specific noncharitable purposes, such pur- 
poses being virtually unlimited, a common ex- 
ample of a such type of trust is a trust for the 
_ care of a cemetery plot. The lead-in language to 
_ the section recognizes that some special pur- 
_ pose trusts, particularly those for care of cem- 
etery plots, are subject to other statutes. Such 
- legislation will typically endeavor to facilitate 
_ perpetual care as opposed to care limited to 


ninety (90) years as under this section 

For the requirement that a trust, particu- 
larly the type of trust authorized by this sec- 
tion, must have a purpose that is not capri- 
cious, see T.C.A. § 35-15-404 and the 
comments thereunder. However, note that un- 
like under the Uniform Trust Code, T.C.A. 
§ 35-15-404 and the comments thereunder con- 
tain no requirement that the purpose of a trust 
“not be contrary to public policy.” 

For examples of the types of trusts autho- 
rized by this section, see Restatement (Third) of 
Trusts § 47 (Tentative Draft No. 2, approved 
1999), and Restatement (Second) of Trusts $ 62 
cmt. w and § 124 (1959). The case law on 
capricious purposes is collected in 2 Austin W. 
Scott & William F. Fratcher, The Law of Trusts 
§ 124.7 (4th ed. 1987). 

T.C.A. § 35-15-409 is similar to section 
T.C.A. § 35-15-408, although the comments un- 
der the former section are less detailed than 
those under the latter section. Much comment 
to T.C.A. § 35-15-408 also applies to this sec- 
tion and in many cases the comments to T.C.A. 
§ 35-15-408 specifically refer their application 
to T.C.A. § 35-15-409. 

It should be noted that a noncharitable trust 
without ascertainable beneficiary is a type of 
trust that can likely be benefitted greatly by the 
appointment of a trust advisor or trust protec- 
tor pursuant to part 12 of the Tennessee Uni- 
form Trust Code. 


35-15-410. Modification or termination of trust — Proceedings for 
approval or disapproval. 


(a) In addition to the methods of termination prescribed by §§ 35-15-411 — 
35-15-414, a trust terminates to the extent the trust is revoked or expires 
pursuant to its terms, no purpose of the trust remains to be achieved, or the 

purposes of the trust have become unlawful or impossible to achieve. 

(b) A proceeding to approve or disapprove a proposed modification or 
termination under §§ 35-15-411 — 35-15-416, or trust combination or division 
under § 35-15-417, may be commenced by a trustee or beneficiary. The settlor 
of a charitable trust may maintain a proceeding to modify the trust under 
§ 35-15-413. 

(c) Nothing in this section or this chapter is intended to create or imply a 
duty for a trustee to make or seek approval of a modification, termination, 

- combination or division, and a trustee is not liable for not making or seeking 
_ approval of a modification, termination, combination or division. 

(d) No modification, termination, combination or division may be made 
) pursuant to §§ 35-15-411 — 35-15-417 that: 
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(1) Results in the trust not qualifying for the federal or state marital or 
charitable income, gift, estate or inheritance tax deduction if the trust would 
qualify but for the modification, termination, combination or division; 

(2) Results in the trust being subject to the federal or state generation- 
skipping transfer tax if the trust would not be subject to the generation- 
skipping transfer tax but for the modification, termination, combination or 


division; or 


(3) Results in an overall increase in federal or state estate, inheritance, 
gift or generation-skipping transfer taxes. 


History. 
Acts 2004, ch. 537, § 32; 20138, ch. 390, § 51. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
T2073; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 


sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


Law Reviews. 

Tennessee Uniform Trust Code: New Formu- 
lation for a Trusty Tool (Marshall H. Peterson), 
41 No. 1 Tenn. B.J. 24 (2005). 


NOTES TO DECISIONS 


Analysis 


1. Suit to Disapprove Proposal. 
2. Trustee Duties. 


1. Suit to Disapprove Proposal. 

Co-trustee sought a declaration that the 
settlement, which sought termination of the 
trust, violated the Tennessee Uniform Trust Act 
and, as such, should not be enforced; in short, 
the co-trustee filed a suit to disapprove a pro- 
posed termination of the trust. Miller v. Maples, 


— $.W.3d —, 2018 Tenn. App. LEXIS 697 
(Tenn. Ct. App. Nov. 30, 2018). 


2. Trustee Duties. 

Tennessee Uniform Trust Act contains no 
requirement that the trustee specifically re- 
quest approval of termination or modification of 
the trust; rather, the trustee need only com- 
mence a proceeding to approve or disapprove a 
proposed modification or termination. Miller v. 
Maples, — S.W.3d —, 2018 Tenn. App. LEXIS 
697 (Tenn. Ct. App. Nov. 30, 2018). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Unless provided otherwise hereinafter, any 
reference to “section,” “subsection” or “subdivi- 
sion” means all, or such portion of, T.C.A. 
§ 35-15-410. 

The provisions of this section in some ways 
diverge significantly from the Uniform Trust 
Code and the restatements. To the extent this 
section is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

Terminations under subsection (a) may be in 


either in whole or in part. 

Note that unlike Uniform Trust Code section 
410: 

T.C.A. § 35-15-410 contains no provision 
that a trust terminates to the extent the pur- 
poses of the trust have become contrary to 
public policy. For a discussion of the reason for 
this, as well as the Tennessee Uniform Trust 
Code’s view regarding “public policy,” see the 
section comment to T.C.A. § 35-15-404. 

It is far easier for a purpose of a trust to rise 
to being “material” under the Tennessee Uni- 
form Trust Code than under the Uniform Trust 
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Code. This is due to T.C.A. § 35-15-105(c), 
differences between the language to the section 
comment of T.C.A. § 35-15-103 relative to the 
definition of “spendthrift provision” and the 
comment to the definition of “spendthrift provi- 
sion” in Uniform Trust Code section 103(16), as 
well as the omission of a provision similar to 
Uniform Trust Code section 411(c) in T.C.A. 
§ 35-15-411 and differences in the comments 
under such respective versions of such section. 

Other types of terminations, all of which 
require action by a court, trustee, or beneficia- 
ries, are covered in T.C.A. §§ 35-15-411 — 35- 
15-414, which also address trust modification. 
Of these sections, all but T.C.A. § 35-15-411 
apply to charitable trusts and all but T.C.A. 
§ 35-15-413 apply to noncharitable trusts. 

Withdrawal of the trust property is not an 
event terminating a trust. The trust remains in 
existence although the trustee has no duties to 
perform unless and until property is later con- 
tributed to the trust. 

Subsection (b) specifies the persons who have 
standing to seek court approval or disapproval 


_ of proposed trust modifications, terminations, 
- combinations, or divisions. An approval or dis- 
_ approval may be sought for an action that does 


not require court permission, including a peti- 


_ tion questioning the trustee’s distribution upon 
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termination of a trust under one hundred thou- 
sand dollars ($100,000) under T.C.A. § 35-15- 
414, and a petition to approve or disapprove a 
proposed trust division or consolidation under 
T.C.A. § 35-15-417. Unlike under the Uniform 
Trust Code, under this subsection (b) a settlor 
has no right or power to commence a judicial 
proceeding to approve or disapprove a proposed 
modification or termination of a noncharitable 
irrevocable trust under T.C.A. § 35-15-411. 
Contrary to Restatement (Second) of Trusts 
§ 391 (1959), subsection (b) grants a settlor 
standing to petition the court under T.C.A. 
§ 35-15-413 to apply cy pres to modify the 
settlor’s charitable trust. 

Subsection (c) does not have a Uniform Trust 
Code equivalent and clarifies that a trustee has 
no duty to make or seek approval of any modi- 
fication, termination, combination, or division 
of any trust and cannot be held liable for failing 
to do so. 

Subsection (d) does not have a Uniform Trust 
Code equivalent and prohibits a modification, 
termination, combination, or division that 
would cause adverse tax consequences. 

Note that under the Tennessee Uniform 
Trust Code, a trust advisor or trust protector 
may have the power to directly or indirectly 
modify a trust without being subject to T.C.A. 
§§ 35-15-410 — 35-15-412 and 35-15-414. 


 $5-15-411. Modification or termination of noncharitable irrevocable 


trust by consent. 


(a) During the settlor’s lifetime, a noncharitable irrevocable trust may be 


_modified or terminated by the trustee upon consent of all qualified beneficia- 
ries, even if the modification or termination is inconsistent with a material 


purpose of the trust if the settlor does not object to the proposed modification 


_ or termination. The trustee shall notify the settlor of the proposed modification 


or termination not less than sixty (60) days before initiating the modification 
or termination. The notice of modification or termination must include: 
(1) An explanation of the reasons for the proposed modification or 
termination; 
(2) The date on which the proposed modification or termination is 
anticipated to occur; and 
(3) The date, not less than sixty (60) days after the giving of the notice, by 
which the settlor must notify the trustee of an objection to the proposed 
modification or termination. 
(b) Following the settlor’s death, a noncharitable irrevocable trust may be 


terminated upon consent of all of the qualified beneficiaries if the court 


concludes that continuance of the trust is not necessary to achieve any 


-material purpose of the trust. 


(c) Following the settlor’s death, a noncharitable irrevocable trust may be 


modified upon the unanimous agreement of the trustee and all qualified 


' beneficiaries if such modification does not violate a material purpose of the 
' trust. Additionally, a noncharitable irrevocable trust may be modified upon 
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consent of all of the qualified beneficiaries if the court concludes that modifi- 
cation is not inconsistent with a material purpose of the trust. 

(d) Modification of a trust as authorized in this section is not prohibited by 
a spendthrift clause or by a provision in the trust instrument that prohibits 


amendment or revocation of the trust. 


(e) An agreement to modify a trust as authorized by this section is binding 
on a beneficiary whose interest is represented by another person under part 3 


of this chapter. 


(f) Upon termination of a trust under subsection (a) or (b), the trustee shall 
distribute the trust property as agreed by the qualified beneficiaries. 

(g) Ifnot all of the qualified beneficiaries consent to a proposed modification 
or termination of the trust under subsection (a), (b), or (c), as applicable, the 
modification or termination may be approved by the court if the court is 


satisfied that: 


(1) If all of the qualified beneficiaries had consented, the trust could have 
been modified or terminated under this section; and 
(2) The interests of a qualified beneficiary who does not consent will be 


adequately protected. 


(h) As used in this section, “noncharitable irrevocable trust” refers to a trust 
that is not revocable by the settlor with respect to which: 
(1) No federal or state income, gift, estate, or inheritance tax charitable 
deduction was allowed upon transfers to the trust; and 
(2) The value of all interests in the trust owned by charitable organiza- 
tions does not exceed five percent (5%) of the value of the trust. 
(i) Notwithstanding subsection (a), (b), or (c), the trustee may seek court 
approval of a modification or termination. 


History. 
Acts 2004, ch. 537, § 33; 2007, ch. 24, §§ 15- 
19; 2019, ch. 340, § 14; 2021, ch. 420, § 8. 


Compiler’s Notes. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


Amendments. 

The 2021 amendment deleted “as provided 
under § 35-15-111” following “all qualified ben- 
eficiaries” in the first sentence of (c). 


Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


Law Reviews. 

Where There’s a Will: Something Old, Some- 
thing New, Something Borrowed, Something 
Blue: Estate Planning Tools Married To New 
Realities (Eddy R. Smith), 49 Tenn. B.J. 32 
(2013). 

Where There’s a Will: The Report of My 
Practice’s Death Was an Exaggeration: The 
Healthy Prognosis for Estate Planning in Ten- 
nessee (Eddy R. Smith), 48 Tenn. B.J. 32 
(2012). 


NOTES TO DECISIONS 


Analysis 


1. Protection of Interests. 
2. Enforceability. 


1. Protection of Interests. 

Brothers’ interest in the trust was protected 
when their mother, through whom their inter- 
est vested, received the full measure of her 
portion of the trust’s assets. Miller v. Maples, — 


S.W.3d —, 2018 Tenn. App. LEXIS 697 (Tenn. 
Ct. App. Nov. 30, 2018). 


2. Enforceability. 

Settlement was not enforceable until such 
time as it was approved by the trial court, and 
at the earliest, that date would have been when 
the trial court entered its order enforcing the 
settlement; however, as that decision was ap- 
pealed, the settlement was not enforceable un- 
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til such time as the appellate process was 
concluded, and thus the trial court erred in 
awarding attorney fees under the settlement 
for fees accrued prior to the ruling that the 
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settlement was enforceable. Miller v. Maples, 
— $.W.3d —, 2018 Tenn. App. LEXIS 697 
(Tenn. Ct. App. Nov. 30, 2018). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-411. 

The provisions of this section diverge signifi- 
cantly from the Uniform Trust Code (“UTC”) 
and the restatements. To the extent this section 
is in conflict with the Uniform Trust Code, any 
restatement or any other foreign law, such 
foreign law is not precedential or controlling 
and is rejected by the Tennessee Uniform Trust 


~ Code (““TUTC”). 


This section describes the circumstances in 
which termination or modification of a non- 


_ charitable irrevocable trust may be compelled 


_ by the qualified beneficiaries, with or without 
_ the objection of the settlor. For provisions gov- 


erning modification or termination of trusts 


_ without the need to seek beneficiary consent, 


see T.C.A. § 35-15-412 (modification or termi- 


- nation due to unanticipated circumstances or 
_ inability to administer trust effectively), T.C.A. 
- § 35-15-414 (termination or modification of un- 
- economic noncharitable trust), and T.C.A. § 35- 


15-416 (modification to achieve settlor’s tax 


_ objectives). If the trust is revocable by the 
_ settlor, the method of revocation specified in 


T.C.A. § 35-15-602 applies. 

Subsection (a) states the requirements under 
this section for termination or modification by 
consent of the trustee and all qualified benefi- 
ciaries during the settlor’s life. Note that the 
procedure under subsection (a) is significantly 
different than under either option contained in 
Uniform Trust Code section 411(a). First the 
action to modify or terminate cannot be brought 
by the settlor and does not require the settlors 


_ pre-consent thereto. Likewise it does not re- 


quire court intervention or approval. Moreover, 
it does not require consent of all beneficiaries. 
Under this subsection (a), upon the agreement 
of the trustee and all qualified beneficiaries 


- such trust can be terminated or modified, even 


if such action is inconsistent with a material 


_ purpose of the trust. The settlor’s interests are 


protected by requiring specified notice be given 


_ to the settlor sixty (60) days prior to the effec- 
_ tive date of the action. The settlor must notify 


the trustee of an objection to the action within 
such sixty (60) days or such action is effective. 


Should the settlor file such objection, such 


of the Tennessee Uniform Trust Code and a 
trust advisor or trust protector, if such holds 
the power to do so, may effect such action 
regardless of the requirements of subsection 
(a)). 

Subsections (b) and (c) state the require- 
ments under this section for termination or 
modification upon consent of all qualified ben- 
eficiaries following the settlor’s death. Note 
that the Tennessee Uniform Trust Code only 
requires consent of all qualified beneficiaries 
and not of all beneficiaries as under Uniform 
Trust Code section 411(b). Moreover, unlike 
Uniform Trust Code section 411(b), such Ten- 
nessee Uniform Trust Code subsections (b) and 
(c) only apply after the settlor’s death. Uniform 
Trust Code section 411(b) applies whether or 
not a settlor is alive. 

Under subsections (b) and (c), a trust may be 
modified or terminated over a trustee’s objec- 
tion, though a trustee has standing to object to 
a proposed termination or modification under 
section T.C.A. § 35-15-410(b). 

Although, concurrent with the 2007 amend- 
ments to the Tennessee Uniform Trust Code 
consideration was given to allowing the trustee 
and qualified beneficiaries to consent to modi- 
fication or termination after the settlor’s death, 
the consensus of the drafters of the Tennessee 
Uniform Trust Code was that requiring court 
approval was a beneficial protection. 

T.C.A. § 35-15-411 is not needed for matters 
specifically authorized to be handled by nonju- 
dicial settlement under T.C.A. § 35-15-111. The 
actions authorized under T.C.A. § 35-15-111 
are not an exclusive list. Nonjudicial settle- 
ment agreements between the trustee and the 
qualified beneficiaries should be applicable to 
the resolution of any matter of an administra- 
tive nature that does not alter a beneficiary’s 
income or principal interest in the trust. Any 
proposed change that alters a beneficiary’s in- 
come or principal interest in the trust must 
comply with T.C.A. § 35-15-411. A proposal to 
extend the term of a trust or to convert the 
trust to a total return trust in compliance with 
T.C.A. § 35-6-101 et seq. is not an alteration of 
a beneficiary’s income or principal interest in 
the trust. 

Subsection (e) notes that the provisions of 
part 3 [T.C.A. §§ 35-15-301 — 35-15-305] on 


representation, virtual representation and the 
appointment and approval of representatives 
appointed by the court apply to the determina- 
tion of whether the required beneficiaries have 
signified consent under this section. The au- 


» action will not take place. There is no alterna- 
’ tive method under T.C.A. § 35-15-411 to effect 
- such modification or termination during a set- 
' tlor’s life if the settlor so objects (though such 
» may be available under other sections of part 4 


35-15-411 


thority to consent on behalf of another person, 
however, does not include authority to consent 
over the other person’s objection. See T.C.A. 
§ 35-15-301(b). Regarding the persons who 
may consent on behalf of a beneficiary, see 
T.C.A. §§ 35-15-302 — 35-15-305. Note that 
unlike under the Uniform Trust Code, a con- 
sent given by a representative is invalid only to 
the extent there is a material conflict of interest 
between the representative and the person rep- 
resented. The Uniform Trust Code requires no 
conflict of interest. Due to the Tennessee Uni- 
form Trust Code’s “materiality” requirement 
regarding conflicts of interest and the availabil- 
ity of representation, virtual representation of 
a beneficiary’s interest by another beneficiary 
pursuant to section T.C.A. § 35-15-304 should 
be much more readily available in a trust 
termination case than under Uniform Trust 
Code section 304 (to which the comments 
thereto state such representation is “rarely” 
available in a trust termination case). It should 
likewise be routinely available in cases involv- 
ing trust modification, such as a grant to the 
trustee of additional powers. If virtual or other 
form of representation is unavailable (such 
being much less likely under the Tennessee 
Uniform Trust Code than under the Uniform 
Trust Code), T.C.A. § 35-15-305 permits the 
court to appoint a representative who may give 
the necessary consent to the proposed modifi- 
cation or termination on behalf of the minor, 
incapacitated, unborn, or unascertained benefi- 
ciary. The ability to use virtual and other forms 
of representation to consent on a beneficiary’s 
behalf to a trust termination or modification 
has not traditionally been part of the law, 
although there are some notable exceptions. 
Compare Restatement (Second) § 337(1) (1959) 
(beneficiary must not be under incapacity), 
with Hatch v. Riggs National Bank, 361 F.2d 
559 (D.C. Cir. 1966) (guardian ad litem autho- 
rized to consent on beneficiary’s behalf). Not- 
withstanding the foregoing, under T.C.A. § 35- 
15-302, the holder of a general power of 
appointment is authorized to be a representa- 
tive without regard to whether a material con- 
flict exists. 

Subsection (f) directs how the trust property 
is to be distributed following a termination 
under either subsection (a) or (b). Note that the 
Tennessee Uniform Trust Code only requires 
agreement as to distribution by all qualified 
beneficiaries and not by all beneficiaries, as is 
required by Uniform Trust Code section 411(c). 

Termination under subsection (a) does not 
require a finding that the trust no longer serves 
a material purpose. 

On the other hand, subsection (b) does re- 
quire that a court conclude that continuance of 
the trust is not necessary to achieve any mate- 
rial purpose of the trust. Subsection (c) allows 
for trusts to be modified upon the unanimous 
agreement among the trustee and qualified 
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beneficiaries so long as it does not violate a 
material purpose of the trust. Subsection (c) 
also allows a trust to be modified by unanimous 
agreement of all of the qualified beneficiaries if 
the court concludes that continuance of the 
trust is not inconsistent with a material pur- 
pose of the trust. Note that subsection (d) states 
that modification is not prohibited by a spend- 
thrift clause or a provision of the trust that 
prohibits amendment or revocation. However, 
subsection (d) does not address a proposed 
termination. Thus, if a settlor enunciated a 
spendthrift as a material purpose of the trust, 
it would block the termination of the trust 
pursuant to T.C.A. § 35-15-105(b). 

The requirement that the trust no longer 
serve a material purpose before it can be ter- 
minated by the beneficiaries does not mean 
that the trust must have no remaining func- 
tion. In order to be material, the purpose re- 
maining to be performed must be of some 
significance. 

Subsection (f) recognizes that the qualified 
beneficiaries’ power to compel termination of 
the trust includes the right to direct how the 
trust property is to be distributed. Once termi- 
nation has been approved, how the trust prop- 
erty is to be distributed is solely subject to the 
agreement of the qualified beneficiaries. 

Note that while no gift tax consequences 
result from a termination as long as the benefi- 
ciaries agree to distribute the trust property in 
accordance with the value of the beneficiary’s 
respective proportionate interests, significant 
gift taxes can occur if such beneficiaries do not 
so agree, or in any event distribute the property 
in a manner not so in accordance. 

Subsection (g) creates a procedure for judicial 
approval of a proposed termination or modifi- 
cation when less than all of the qualified ben- 
eficiaries consented to such termination or 
modification. 

Subsection (g) also, similar to Restatement 
(Third) of Trusts § 65 cmt. c (Tentative Draft 
No. 3, approved 2001), and Restatement (Sec- 
ond) of Trusts §§ 338(2) & 340(2) (1959), ad- 
dresses situations in which a termination or 
modification is requested by less than all the 
qualified beneficiaries, either because a quali- 
fied beneficiary objects, the consent of a quali- 
fied beneficiary cannot be obtained, or repre- 
sentation is either unavailable or _ its 
application uncertain. 

In either case, subsection (g) allows the court 
to fashion an appropriate order protecting the 
interests of the nonconsenting qualified benefi- 
ciaries while at the same time permitting the 
remainder of the trust property to be distrib- 
uted without restriction. The order of protec- 
tion for the nonconsenting qualified beneficia- 
ries might include partial continuation of the 
trust, the purchase of an annuity, or the valu- 
ation and cashout of the interest. 

Note that relative to all the provisions of 
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subsection (g), only the qualified beneficiaries 
and their interests are subject to consideration. 
This is unlike Uniform Trust Code section 
411(e) (the corresponding provision in the Uni- 
form Trust Code), under which the all benefi- 
ciaries and their interests are subject to 
consideration. 

Subsection (h) is not contained in the Uni- 
form Trust Code. It is a tax savings provision 
and clarifies that this section applies to trusts 
with a small charitable interest if no charitable 
tax deduction was allowed with respect to the 
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funding of the trust. 

Subsection (i) is not contained in the Uniform 
Trust Code. It gives a trustee the right to 
always seek court approval of a modification or 
termination under subsection (a) or (c), even 
though such is not otherwise required. 

Note that under the Tennessee Uniform 
Trust Code a trust advisor or trust protector 
may have the power to directly or indirectly 
modify a trust without being subject to T.C.A. 
§§ 35-15-410 — 35-15-412 and 35-15-414. 


35-15-412. Modification or termination because of unanticipated cir- 
cumstances or inability to administer trust effectively. 


(a) The court may modify the administrative or dispositive terms of a trust 
or terminate the trust if, because of circumstances not anticipated by the 
settlor, modification or termination will further the purposes of the trust. To 
the extent practicable, the modification must be made in accordance with the 
settlor’s probable intention. 

(b) The court may modify the administrative terms of a trust if continuation 
of the trust on its existing terms would be impracticable or wasteful or impair 
the trust’s administration. 

(c) Upon termination of a trust under this section, the trustee shall 
distribute the trust property in a manner consistent with the purposes of the 


trust. 


History. 
Acts 2004, ch. 537, § 34. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-412. 

This section broadens the court’s ability to 
apply equitable deviation to terminate or 
modify a trust. Subsection (a) allows a court to 
modify the dispositive provisions of the trust as 
well as its administrative terms. For example, 
modification of the dispositive provisions to 
increase support of a beneficiary might be ap- 
propriate if the beneficiary has be-come unable 
to provide for support due to poor health or 
serious injury. Subsection (a) is similar to Re- 
statement (Third) of Trusts § 66(1) (Tentative 
Draft No. 3, approved 2001), except that this 
section, unlike the Restatement, does not im- 
pose a duty on the trustee to petition the court 
if the trustee is aware of circumstances justify- 
ing judicial modification. The purpose of the 
“equitable deviation” authorized by subsection 
(a) is not to disregard the settlor’s intent but to 
modify inopportune details to effectuate better 
the settlor’s broader purposes. Nevertheless, in 
light of T.C.A. § 35-15-105(b)(3) and other por- 
tions of the Tennessee Uniform Trust Code that 


repeatedly stress the importance of settlor’s 
intent, when exercising its equitable powers 
under subsection (a), a court should deviate ina 
manner that fills as nearly as possible the 
settlor’s intent and purposes. 

Among other things, equitable deviation may 
be used to modify administrative or dispositive 
terms due to the failure to anticipate economic 
change or the incapacity of a beneficiary. For 
numerous illustrations, see Restatement 
(Third) of Trusts § 66 cmt. b (Tentative Draft 
No. 3, approved 2001). While it is necessary 
that there be circumstances not anticipated by 
the settlor before the court may grant relief 
under subsection (a), the circumstances may 
have been in existence when the trust was 
created. This section thus complements T.C.A. 
§ 35-15-415, which allows for reformation of a 
trust based on mistake of fact or law at the 
creation of the trust. 

Subsection (b) broadens the court’s ability to 
modify the administrative terms of a trust. The 
standard under subsection (b) is similar to the 
standard for applying cy pres to a charitable 
trust. See T.C.A. § 35-15-413(a). 

Note that, relative to applying cy pres, unlike 


35-15-412 


in the Uniform Trust Code and the Restate- 
ment (Third) of Trusts, T.C.A. § 35-15-413(a) 
does not does not contain the word “wasteful,” 
and substitutes the words “obsolete or ineffec- 
tive” as grounds for modification or termination 
because the word “wasteful” is believed to be 
too vague and subject to too broad of 
interpretation. 

Although the literal language of subsection 
(b) uses the Uniform Trust Code word “waste- 
ful,” it is the opinion of the drafters of the 
Tennessee Uniform Trust Code, that the proper 
way to interpret the word “wasteful” in this 
section is to mean “obsolete or ineffective.” 
Such drafters state this for several reasons. 
First, the purposes of subsection (b) and of 
T.C.A. § 35-15-413(a) are virtually identical, 
with the former applying to non-charitable 
trusts and the latter to charitable trusts and 
therefore should be subject to the same stan- 
dard. The most recent legislative expression of 
that standard is contained in T.C.A. § 35-15- 
413(a), such having been amended in 2013 
while subsection (b) has not ever been amended 
since the original adoption of the Tennessee 
Uniform Trust Code. Finally, while recognizing 
that at times trusts need modification, the 
Tennessee trust statutes have a very high re- 
gard to settlor’s intent. This last sentence 
would indicate the exercise of judicial restraint 
throughout the interpretation and implementa- 
tion of this section. 

Subsections (a) and (b) are not mutually 
exclusive. Many situations justifying modifica- 
tion of administrative terms under subsection 
(a) will also justify modification under subsec- 
tion (b). Subsection (b) is also an application of 
the requirement in T.C.A. § 35-15-404 that a 
trust and its terms must be for the benefit of its 
beneficiaries augmented pursuant to the stan- 
dard required by the provisions of T.C.A. § 35- 
15-105(b) that such “benefit of its beneficiaries” 
must be interpreted “as the interests of such 
beneficiaries are defined under the terms of the 
trust.” Such provisions of T.C.A. § 35-15-105(b) 
are controlling throughout the Tennessee Uni- 
form Trust Code and should, therefore, always 
be deemed to modify the phrase “that a trust 
and its terms must be for the benefit of its 
beneficiaries,” regardless of where such phrase 
is found in the Tennessee Uniform Trust Code. 
See section comment to T.C.A. 
§ 35-15-105(b)(3). 

In general, due to its overriding emphasis on 
settlor’s intent and freedom of disposition, the 
Tennessee Uniform Trust Code greatly limits, 
and to a significant extent, rejects, the views 
contained in the comment to Uniform Trust 
Code section 412, referencing the restatements, 
that are contained in the immediately following 
paragraph. It is the view of the Tennessee 
Uniform Trust Code that such following com- 
ment of the Uniform Trust Code is overly broad. 
For a few examples of how the view of the 
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Tennessee Uniform Trust Code diverge from 
that of the Uniform Trust Code (and the restate- 
ments) see T.C.A.§ 35-15-105(a) and (c) and the 
section comments thereto; T.C.A. § 35-15-404 
and the section comment thereto; as well as the 
entire comments to T.C.A. § 35-15-101. 

Such divergent views held by the comment to 
Uniform Trust Code section 412 are as follows: 

“See also, Restatement (Third) of Trusts 
§ 27(2) & cmt. b (Tentative Draft No. 2, ap- 
proved 1999). Although the settlor is granted 
considerable latitude in defining the purposes 
of the trust, the principle that a trust have a 
purpose which is for the benefit of its beneficia- 
ries precludes unreasonable restrictions on the 
use of trust property. An owner’s freedom to be 
capricious about the use of the owner’s own 
property ends when the property is impressed 
with a trust for the benefit of others. See 
Restatement (Second) of Trusts § 124 cmt. g 
(1959). Thus, attempts to impose unreasonable 
restrictions on the use of trust property will 
fail. See Restatement (Third) of Trusts $ 27 
Reporter’s Notes to cmt. b (Ten-tative Draft No. 
2, approved 1999). Subsection (b), unlike sub- 
section (a), does not have a direct precedent in 
the common law.” 

While Tennessee desires the flexibility pro- 
vided by T.C.A. § 35-15-412, such flexibility 
must be balanced with settlor’s intent and 
freedom of disposition. 

Upon termination of a trust under this sec- 
tion, subsection (c) requires that the trust be 
distributed in a manner consistent with the 
purposes of the trust, as the interests of such 
beneficiaries are defined under the terms of the 
trust. As under the doctrine of cy pres, effectu- 
ating a distribution consistent with the pur- 
poses of the trust, as the interests of such 
beneficiaries are defined under the terms of the 
trust, requires an examination of what will 
fulfill as nearly as possible the settlor’s intent 
and purposes had the settlor been aware of the 
unanticipated circumstances. Typically, such 
terminating distributions will be made to the 
qualified beneficiaries, often in proportion to 
the actuarial value of their interests, although 
the section does not so prescribe. For the defi- 
nition of qualified beneficiary, see T.C.A. 
§ 35-15-103. 

Modification under this section, because it 
does not require beneficiary action, is not nec- 
essarily precluded by a spendthrift provision. 
However, the court is urged to consider whether 
a spendthrift (or any other) provision is a 
material purpose of the trust and if it finds such 
purpose should be reluctant to terminate the 
trust, balancing the benefit of any such mate- 
rial purpose with the perceived need to termi- 
nate the trust. Moreover, under T.C.A. § 35-15- 
105(c), “Any purpose enunciated as a material 
purpose of a trust in that trust’s trust instru- 
ment shall be treated as a material purpose of 
that trust for all purposes of this chapter and 
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chapter 16.” 
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may have the power to directly or indirectly 


Note that under the Tennessee Uniform modify a trust without being subject to T.C.A. 


Trust Code a trust advisor or trust protector 


35-15-413. Cy pres. 


8§ 35-15-410 — 35-15-412 and 35-15-414. 


(a) Except as otherwise provided in subsection (b), if a particular charitable 
purpose becomes unlawful, impracticable, impossible to achieve, obsolete or 


ineffective: 


(1) The trust does not fail, in whole or in part; 
(2) The trust property does not revert to the settlor or the settlor’s 


successors in interest; and 


(3) The court may apply cy pres to modify: or terminate the trust by 
directing that the trust property be applied or distributed, in whole or in 
part, in a manner that fulfills as nearly as possible the settlor’s charitable 


intent and purposes. 


(b) A provision in the terms of a charitable trust that would result in 
distribution of the trust property to a noncharitable beneficiary prevails over 
the power of the court under subsection (a) to apply cy pres to modify or 
terminate the trust only if, when the provision takes effect: 

(1) The trust property is to revert to the settlor and the settlor is still 


living; or 


(2) Fewer than twenty-one (21) years have elapsed since the date of the 


trust’s creation. 


History. 
Acts 2004, ch. 537, § 35; 2013, ch. 390, §§ 13, 
14. 


Compiler’s Notes. 

Acts 20138, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
#2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 


sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption . 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


Textbooks. 
Tennessee Jurisprudence. 6 Tenn. Juris., 
Charities, §§ 4, 5. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 


| of, T.C.A. § 35-15-4138. 


: 
: 
i 


The provisions of this section in some ways 


_ diverge from the Uniform Trust Code and the 
restatements. To the ex-tent this section is in 


conflict with the Uniform Trust Code, any re- 


statement or any other foreign law, such for- 
eign law is not precedential or controlling and 
is rejected by the Tennessee Uniform Trust 
Code. 

Subsection (a) codifies the court’s inherent 
authority to apply cy pres. The power may be 
applied to modify an administrative or disposi- 
tive term. The court may order the trust termi- 
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nated and distributed to other charitable enti- 
ties. Partial termination may also be ordered if 
the trust property is more than sufficient to 
satisfy the trust’s current purposes. Subsection 
(a), which is similar to Restatement (Third) of 
Trusts § 67 (Tentative Draft No. 3, approved 
2001), modifies the doctrine of cy pres by pre- 
suming that the settlor had a general chari- 
table intent when a particular charitable pur- 
pose becomes impossible or impracticable to 
achieve. Traditional doctrine did not supply 
that presumption, leaving it to the courts to 
determine whether the settlor had a general 
charitable intent. If such an intent is found, the 
trust property is applied to other charitable 
purposes. If not, the charitable trust fails. See 
Restatement (Second) of Trusts $ 399 (1959). In 
the great majority of cases the settlor would 
prefer that the property be used for other 
charitable purposes. Courts are usually able to 
find an appropriate charitable purpose to which 
to apply the property, no matter how vaguely 
such purpose may have been expressed by the 
settlor. 

In keeping with the primary objectives of the 
Tennessee trust statutes that a settlor’s intent 
be the lodestar by which a trust is interpreted, 
that such intent be carried out and that settlors 
have the freedom to dispose of their assets to 
whom and in the manner they wish, all to the 
greatest extent constitutionally allowable, sub- 
section (a) states if the particular purpose for 
which the trust was created becomes impracti- 
cable, unlawful, impossible to achieve, obsolete 
or ineffective, the trust does not fail. The court 
instead must either: (a) modify the terms of the 
trust; or (b) distribute the property of the trust; 
in either case in a manner that fulfills as nearly 
as possible the settlor’s charitable intent and 
purposes. 

Unlike in the Uniform Trust Code and the 
Restatement (Third) of Trusts, subsection (a) of 
this section does not contain the word “waste- 
ful,” and substitutes the words “obsolete or 
ineffective” as grounds for modification or ter- 
mination because the word “wasteful” is be- 
lieved to be too vague and subject to too broad of 
interpretation. 

Also unlike the Uniform Trust Code, which 
only requires that the manner of any modifica- 
tion or termination be “consistent with the 
settlor’s charitable purposes,” subsection (a) 
requires that any such modification or termina- 
tion be effected in a manner “that fulfills as 
nearly as possible the settlor’s intent and pur- 
poses.” The Tennessee Uniform Trust Code be- 
heves that such requirement of subsection (a) is 
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far less likely to effect a modification or termi- 
nation that strays from a settlor’s intent and 
purposes and therefore results in favoring some 
watered down, vague and general, charitable 
purpose. 

The settlor, with one exception, may mandate 
that the trust property pass to a noncharitable 
beneficiary upon failure of a particular chari- 
table purpose (as such is defined in subsection 
(a) of this section). Responding to concerns 
about the clogging of title and other adminis- 
trative problems caused by remote default pro- 
visions upon failure of a charitable purpose (as 
such is defined in subsection (a) of this section), 
subsection (b) invalidates a gift over to a non- 
charitable beneficiary upon such failure unless 
the trust property is to revert to a still living 
settlor or fewer than 21 years have elapsed 
since the trust’s creation. Subsection (b) will 
not apply to a charitable lead trust, under 
which a charity receives payments for a term 
certain with a remainder to a noncharity. In the 
case of a charitable lead trust, the settlor’s 
particular charitable purpose does not fail upon 
completion of the specified trust term and dis- 
tribution of the remainder to the noncharity. 
Upon completion of the specified trust term, the 
settlor’s particular charitable purpose has in- 
stead been fulfilled. For a discussion of the 
reasons for a provision such as subsection (b), 
see Ronald Chester, Cy Pres of Gift Over: The 
Search for Coherence in Judicial Reform of 
Failed Charitable Trusts, 23 Suffolk U. L. Rev. 
41 (1989). 

The doctrine of cy pres is applied not only to 
trusts, but also to other types of charitable 
dispositions, including those to charitable cor- 
porations. This section does not control dispo- 
sitions made in nontrust form. However, in 
formulating rules for such dispositions, the 
courts often refer to the principles governing 
charitable trusts, which would include the Ten- 
nessee Uniform Trust Code. 

For the definition of charitable purpose, see 
T.C.A. § 35-15-405. 

Pursuant to T.C.A. §§ 35-15-405 and 35-15- 
410, a petition requesting a court to enforce a 
charitable trust or to apply cy pres may be 
maintained by a settlor. Under the Tennessee 
Uniform Trust Code, such action can also be 
maintained by a cotrustee, the Tennessee attor- 
ney general, or by a person having a special 
interest in the charitable disposition. See Re- 
statement (Second) of Trusts § 391 (1959). 
Moreover, under the Tennessee Uniform Trust 
Code, such action can also be maintained by a 
trust advisor or trust protector, if either holds 
the power to do so. 


35-15-414. Modification or termination of uneconomic trust. 


(a) After notice to the qualified beneficiaries, the trustee of a trust consisting 
of trust property having either a total value less than one hundred thousand 
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dollars ($100,000) or for which the trustee’s annual fee for administering the 
trust, as set forth in the trustee’s published fee schedule, is five percent (5%) 
or more of the market value of the principal assets of the trust as of the last day 
of the preceding trust accounting year or the present market value of the 
principal assets of the trust if there is no applicable trust accounting for a 
preceding year may terminate the trust if the trustee concludes that the value 
of the trust property is insufficient to justify the cost of administration. 

(b) The court may modify or terminate a trust or remove the trustee and 
appoint a different trustee if it determines that the value of the trust property 
is insufficient to justify the cost of administration. 

(c) Upon the termination of a trust under this section, the trustee shall 
distribute the trust property to or for the benefit of the beneficiaries, in such 
shares as the trustee, or the court if a court proceeding, determines, after 
taking into account the interests of income and remainder beneficiaries so as 
to conform as nearly as possible to the intention of the settlor, but a trust that 
qualified for the marital deduction for tax purposes shall only be distributed to 
the spouse of the settlor for whom the trust was created. 

(d) This section does not apply to an easement for conservation or preser- 
vation. 

(e) This section shall not limit the right of a trustee, acting alone, to 
terminate a trust in accordance with applicable provisions of the governing 


instrument. 


History. 
Acts 2004, ch. 537, § 36; 2019, ch. 340, § 15. 


Textbooks. 
Tennessee Jurisprudence. 6 Tenn. Juris., 
Charities, §§ 5, 17. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-414. 

The provisions of subsection (c) of this section 
in some ways diverge significantly from the 
Uniform Trust Code and the restatements. To 
the extent this section is in conflict with the 
Uniform Trust Code, any restatement or any 
other foreign law, such foreign law is not prec- 
edential or controlling and is rejected by the 
Tennessee Uniform Trust Code. 

Subsection (a) assumes that a trust with a 
value of one hundred thousand dollars 
($100,000) or less is sufficiently likely to be 
inefficient to administer that a trustee should 
be able to terminate it without the expense of a 
judicial termination proceeding. Because sub- 
section (a) is a default rule, a settlor is free to 
set a higher or lower figure or to specify differ- 


_ ent procedures or to prohibit termination with- 


out a court order. See T.C.A. § 35-15-105 and 


_ the general comment to chapter 4 at T.C.A. 


§ 35-15-401. 
Subsection (b) allows the court to modify or 


terminate a trust if the costs of administration 
would otherwise be excessive in relation to the 
size of the trust. The court may terminate a 
trust under this section even if the settlor has 
for-bidden it. See T.C.A. § 35-15-105(b)(4). Ju- 
dicial termination under this subsection may 
be used whether or not the trust is larger or 
smaller than one hundred thousand dollars 
($100,000). 

When considering whether to terminate a 
trust under either subsection (a) or (b), the 
trustee or court should consider the purposes of 
the trust and whether any material purposes 
exist relative to the trust. Termination under 
this section is not always wise. Even if admin- 
istrative costs may seem excessive in relation to 
the size of the trust, protection of the assets 
from beneficiary mismanagement or from a 
beneficiary's creditors may indicate that the 
trust be continued. The court may be able to 
reduce the costs of administering the trust by 
appointing a new trustee. 

Upon termination of a trust under this sec- 
tion, subsection (c) requires that the trust prop- 
erty be distributed in a manner that conforms 
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as nearly as possible to the intention of the 
settlor. Often, distribution under this section 
will be made to the qualified beneficiaries in 
proportion to the actuarial value of their inter- 
ests. However, subsection (c) states that a trust 
that qualified for the marital deduction for tax 
purposes shall only be distributed to the spouse 
of the settlor for whom the trust was created. 
Overall the provisions of subsection (c) are 
stricter than those in the Uniform Trust Code 
and such provisions are designed to further 
settlor’s intent and freedom of disposition. 

In addition to outright distribution to the 
beneficiaries, T.C.A. § 35-15-816(21) autho- 
rizes payment may be made to a variety of 
alternate payees. 

Even though not accompanied by the usual 
trappings of a trust, the creation and transfer of 
an easement for conservation or preservation 
will frequently create a charitable trust. The 
organization to whom the easement was con- 
veyed will be deemed to be acting as trustee of 
what will ostensibly appear to be a contractual 
or property arrangement. Because of the fidu- 
ciary obligation imposed, the termination or 
substantial modification of the easement by the 
“trustee” could constitute a breach of trust. The 
drafters of the Tennessee Uniform Trust Code 
concluded that easements for conservation or 
preservation are sufficiently different from the 
typical cash and securities found in’ small 
trusts that they should be excluded from this 
section, and subsection (d) so provides. Most 
creators of such easements, it was surmised, 
would prefer that the easement be continued 
unchanged even if the easement, and hence the 
trust, has a relatively low market value. For 
the law of conservation easements, see Restate- 
ment (Third) of Property: Servitudes §$ 1.6 
(2000). 

Subsection (e) is not contained in the Uni- 
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form Trust Code. It reinforces a trustee’s power, 
acting alone, to terminate a trust in accordance 
with the terms contained in a trust instrument. 

While this section is not directed principally 
at honorary or purpose trusts, it may be so 
applied. See T.C.A. §§ 35-15-408 and 
35-15-409. 

Because termination of a trust under this 
section is initiated by the trustee or ordered by 
the court, it is not necessarily precluded by a 
spendthrift provision. However, the court is 
urged to consider whether a spendthrift (or any 
other) provision is a material purpose of the 
trust and if it finds such purpose should be 
reluctant to terminate the trust, balancing the 
benefit of any such material purpose with the 
perceived need to terminate the trust. More- 
over, under T.C.A. § 35-15-105(c), “Any pur- 
pose enunciated as a material purpose of a 
trust in that trust’s trust instrument shall be 
treated as a material purpose of that trust for 
all purposes of this chapter and chapter 16.” 

Note that under the Tennessee Uniform 
Trust Code a trust advisor or trust protector 
may have the power to directly or indirectly 
modify a trust without being subject to T.C.A. 
§§ 35-15-410 — 35-15-412 and 35-15-414. 


2019 Amendment. Subsection (a) was 
amended in 2019 to create a second bright line 
rule enabling a trustee to terminate a trust 
without the need to seek court approval for 
trusts where the market value of the trust 
exceeded one hundred thousand dollars 
($100,000), but the cost to administer such 
trusts were disproportionately expensive. That 
is, the trustee may terminate the trust without 
court approval if trustee’s published annual fee 
exceeds five percent (5%) of the trust’s market 
value as set forth in the amended subsection. 


35-15-415. Reformation to correct mistakes. 


The court may reform the terms of a trust, even if unambiguous, to conform 
the terms to the settlor’s intention if it is proved by clear and convincing 
evidence that both the settlor’s intent and the terms of the trust were affected 
by a mistake of fact or law, whether in expression or inducement. 


History. 
Acts 2004, ch. 537, § 37. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-415. 

Reformation of inter vivos instruments to 
correct a mistake of law or fact is a long- 
established remedy. Restatement (Third) of 
Property: Donative Transfers § 12.1 (Tentative 


Draft No. 1, approved 1995), which this section 
copies, clarifies that this doctrine also applies 
to wills. 

This section applies whether the mistake is 
one of expression or one of inducement. A 
mistake of expression occurs when the terms of 
the trust misstate the settlor’s intention, fail to 
include a term that was intended to be in- 
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cluded, or include a term that was not intended 
to be included. A mistake in the inducement 
occurs when the terms of the trust accurately 
reflect what the settlor intended to be included 
or excluded but this intention was based on a 
mistake of fact or law. See Restatement (Third) 
of Property: Donative Transfers § 12.1 cmt. i 
(Tentative Draft No. 1, approved 1995). Mis- 
takes of expression are frequently caused by 
scriveners’ errors while mistakes of induce- 
ment often trace to errors of the settlor. 
Reformation is different from resolving an 
ambiguity. Resolving an ambiguity involves the 
interpretation of language already in the in- 
strument. Reformation, on the other hand, may 
involve the addition of language not originally 
in the instrument, or the deletion of language 
originally included by mistake, if necessary to 
conform the instrument to the settlor’s intent. 
Because reformation may involve the addition 
of language to the instrument, or the deletion of 
language that may appear clear on its face, 
reliance on extrinsic evidence is essential. To 
guard against the possibility of unreliable or 
contrived evidence in such circumstance, the 
higher standard of clear and convincing proof is 
required. See Restatement (Third) of Property: 
Donative Transfers § 12.1 cmt. e (Tentative 
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Draft No. 1, approved 1995). 

In determining the settlor’s original intent, 
the court may consider evidence relevant to the 
settlor’s intention even though it contradicts an 
apparent plain meaning of the text. The objec- 
tive of the plain meaning rule, to protect 
against fraudulent testimony, is satisfied by the 
requirement of clear and convincing proof. See 
Restatement (Third) of Property: Donative 
Transfers § 12.1 cmt. d and Reporter’s Notes 
(Tentative Draft No. 1, approved 1995). See also 
John H. Langbein & Lawrence W. Waggoner, 
Reformation of Wills on the Ground of Mistake: 
Change of Direction in American Law?, 130 U. 
Pa. L. Rev. 521 (1982). 

For further discussion of the rule of this 
section and its application to illustrative cases, 
see Restatement (Third) of Property: Donative 
Transfers § 12.1 cmts. and Reporter’s Notes 
(Tentative Draft No. 1, approved 1995). 

Notwithstanding the language above in this 
comment, a court considering reformation 
should be mindful of and balance the Tennessee 
Uniform Trust Code’s emphasis on interpreting 
the interests of beneficiaries using the stan- 
dard, “as the interests of such beneficiaries are 
defined under the terms of the trust,” which is 
provided for in T.C.A. § 35-15-105(b)(3). 


35-15-416. Modification to achieve settlor’s tax objectives. 


To achieve the settlor’s tax objectives, the court may modify the terms of a 
trust in a manner that is not contrary to the settlor’s probable intention. The 
court may provide that the modification has retroactive effect. 


History. 
Acts 2004, ch. 537, § 38. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-416. 

This section is copied from Restatement 
(Third) of Property: Donative Transfers § 12.2 
(Tentative Draft No. 1, approved 1995). “Modi- 
fication” under this section is to be distin- 
guished from the “reformation” authorized by 
T.C.A. § 35-15-415. Reformation under T.C.A. 
§ 35-15-415 is available when the terms of a 
trust fail to reflect the donor’s original, particu- 
larized intention. The mistaken terms are then 
reformed to conform to this specific intent. The 
modification authorized here allows the terms 
of the trust to be changed to meet the settlor’s 
tax-saving objective as long as the resulting 
terms, particularly the dispositive provisions, 
are not inconsistent with the settlor’s probable 
intent. The modification allowed by this subsec- 
tion is similar in concept to the cy pres doctrine 
for charitable trusts (see T.C.A. § 35-15-413), 


and the deviation doctrine for unanticipated 
circumstances T.C.A. § 35-15-412). Therefore 
the comments to such sections of the Tennessee 
Uniform Trust Code regarding honoring set- 
tlor’s intent and effecting any necessary modi- 
fication in a manner “that fulfills as nearly as 
possible the settlor’s intent and purposes” are 
applicable to this section as well. 

Whether a modification made by the court 
under this section will be recognized under 
federal tax law is a matter of federal law. 
Absent specific statutory or regulatory author- 
ity, binding recognition is normally given only 
to modifications made prior to the taxing event, 
for example, the death of the testator or settlor 
in the case of the federal estate tax. See Rev. 
Rul. 73-142, 1973-1 C.B. 405. Among the spe- 
cific modifications authorized by the Internal 
Revenue Code or Service include the revision of 
split-interest trusts to qualify for the charitable 
deduction, modification of a trust for a nonciti- 
zen spouse to become eligible as a qualified 
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domestic trust, and the splitting of a trust to 
utilize better the exemption from generation- 
skipping tax. 

For further discussion of the rule of this 
section and the relevant case law, see Restate- 
ment (Third) of Property: Donative Transfers 
§ 12.2 cmts. and Reporter’s Notes (Tentative 
Draft No. 1, approved 1995). 
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Notwithstanding the language above in this 
comment, a court considering reformation 
should be mindful of and balance the Tennessee 
Uniform Trust Code’s emphasis on interpreting 
the interests of beneficiaries using the stan- 
dard, “as the interests of such beneficiaries are 
defined under the terms of the trust,” which is 
provided for in T.C.A. § 35-15-105(b)(3). 


35-15-417. Combination and division of trusts. 


After notice to the qualified beneficiaries, a trustee may combine two (2) or 
more trusts into a single trust or divide a trust into two (2) or more separate 
trusts, if the result does not impair rights of any beneficiary or adversely affect 
the achievement of the purposes of the trust. If the trusts to be combined or 
divided have different trustees, the trustees may negotiate the terms of the 
combined or divided trusts, including which trust or trusts will be the 
surviving trust or trusts, who will be the trustee or trustees of the surviving 
trust or trusts and any other matter relating to the operation of the surviving 


trust or trusts. 


History. 
Acts 2004, ch. 537, § 39; 2007, ch. 24, § 20. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-417. 

This section, which authorizes the combina- 
tion or division of trusts, is subject to contrary 
provision in the terms of the trust. See T.C.A. 
§ 35-15-105 and the general comment to chap- 
ter 4 contained at T.C.A. § 35-15-401. Many 
trust instruments and standardized estate 
planning forms include comprehensive provi- 
sions governing combination and division of 
trusts. Except for the requirement that the 
qualified beneficiaries receive advance notice of 
a proposed combination or division, this section 
is similar to Restatement (Third) of Trusts § 68 
(Tentative Draft No. 3, approved 2001). 

This section allows a trustee to combine two 
or more trusts even though their terms are not 
identical. Typically the trusts to be combined 
will have been created by different members of 
the same family and will vary on only insignifi- 
cant details, such as the presence of different 
perpetuities savings periods. The more the dis- 
positive provisions of the trusts to be combined 
differ from each other the more likely it is that 
a combination would impair some beneficiary’s 
interest, hence the less likely that the combi- 
nation will not be objected to by one of the 
beneficiaries. Combining trusts may prompt 
more efficient trust administration and is some- 
times an alternative to terminating an uneco- 
nomic trust as authorized by T.C.A. § 35-15- 
414. Administrative economies promoted by 


combining trusts include a potential reduction 
in trustees’ fees, particularly if the trustee 
charges a minimum fee per trust, the ability to 
file one trust income tax return instead of 
multiple returns, and the ability to invest a 
larger pool of capital more effectively. Particu- 
larly if the terms of the trust are identical, 
available administrative economies may sug- 
gest that the trustee should consider pursuing 
a combination. See T.C.A. § 35-15-805 (duty to 
incur only reasonable costs). 

Notwithstanding the above, T.C.A. § 35-15- 
410(c), which does not have a Uniform Trust 
Code equivalent, makes it clear that, under the 
Uniform Trust Code, no trustee has a duty to 
make or seek approval of any modification or 
termination, including any combination or di- 
vision, of any trust and cannot be held liable for 
failing to do so. 

Division of trusts is often beneficial and, in 
certain circumstances, almost routine. Division 
of trusts is frequently undertaken due to a 
desire to obtain maximum advantage of exemp- 
tions available under the federal generation- 
skipping tax. While the terms of the trusts 
which result from such a division are identical, 
the division will permit differing investment 
objectives to be pursued and allow for discre- 
tionary distributions to be made from one trust 
and not the other. Given the substantial tax 
benefits often involved, a failure by the trustee 
to pursue a division might in certain cases be a 
breach of fiduciary duty. However, see the lan- 
guage from T.C.A. § 35-15-410(c) above, which 
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tends to override the previous sentence, such 
previous sentence coming from the comments 
to Uniform Trust Code section 417, and as such 
is not controlling over contrary provisions of the 
Tennessee Uniform Trust Code. The opposite 
could also be true if the division is undertaken 
to increase fees or to fit within the small trust 
termination provision. See T.C.A. § 35-15-414. 

This section authorizes a trustee to divide a 
trust even if the trusts that result are dissimi- 
lar. Conflicts among beneficiaries, including dif- 
fering investment objectives, often invite such a 
division, although as in the case with a pro- 
posed combination of trusts, the more the terms 
of the divided trusts diverge from the original 
plan, the less likely it is that the settlor’s 
purposes would be achieved and that the divi- 
sion could be approved. 

This section does not require that a combina- 
tion or division be approved either by the court 
or by the beneficiaries. Prudence may dictate, 
however, that court approval under T.C.A. 
§ 35-15-410 be sought and beneficiary consent 
obtained whenever the terms of the trusts to be 
combined or the trusts that will result from a 
division differ substantially one from the other. 
For the provisions relating to beneficiary con- 
sent or ratification of a transaction, or release 
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§ 35-15-1009. 

While the consent of the beneficiaries is not 
necessary before a trustee may combine or 
divide trusts under this section, advance notice 
to the qualified beneficiaries of the proposed 
combination or division is required. This is 
consistent with T.C.A. § 35-15-8138, to the ex- 
tent such section requires that the trustee keep 
certain beneficiaries reasonably in-formed of 
trust administration or that the trustee give 
advance notice to certain required beneficiaries 
of several speci-fied actions that may have a 
major impact on their interests. 

For a provision authorizing a trustee, in 
distributing the assets of the divided trust, to 
make non-pro-rata distributions, see T.C.A. 
§ 35-15-816(b)(22). 

Finally, the Tennessee Uniform Trust Code 
provides more flexibility than does the Uniform 
Trust Code regarding the mechanics with 
which an actual combination or division will be 
carried out. Under the Tennessee Uniform 
Trust Code, in cases where such trusts have or 
will have different trustees, the two trustees 
may negotiate the terms of the trust relative to 
such combination or division. 


of trustee from _ liability, see  T.C.A. 


PART 5 


CREDITOR’S CLAIMS — MANDATORY, SUPPORT AND 
DISCRETIONARY INTERESTS — EFFECT OF 
SPENDTHRIFT PROVISION 


35-15-501. Application — Rights of beneficiary’s creditor or assignee. 


This part applies to a creditor’s or assignee’s claims and ability to reach 
mandatory, support and discretionary interests regardless of whether such 
interests are subject to a spendthrift provision. To the extent not otherwise 
prohibited by this part, the court may authorize a creditor or assignee of the 
beneficiary to reach the beneficiary’s distribution interest by attachment of 
present or future distributions to or for the benefit of the beneficiary or other 
means. The court may limit the award to such relief as is appropriate under 


the circumstances. 


History. 
Acts 2004, ch. 537, § 40; 2007, ch. 24, § 21; 
ZU13, ch.'390, § 15. 


_ Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
2013: 

(1) The act applies to all trusts created be- 
- fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 


(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 


35-15-501 


clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 20138, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


Textbooks. 
Tennessee Jurisprudence. 12 Tenn. Juris., 
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Executions, § 56; 22 Tenn. Juris., Spendthrift 
Trusts, § 1. 


Law Reviews. 

Symposium: The Role of Federal Law in 
Private Wealth Transfer: Comment, Pro and 
Con (Law): Considering the Irrevocable Non- 
grantor Trust Technique, 67 Vand. L. Rev. 1999 
(2014). 


NOTES TO DECISIONS 


1. Spendthrift Provision. 

Appellate court construed trust as restrain- 
ing the voluntary and involuntary transfer of 
farm property itself, but also as allowing a 
beneficiary to voluntarily transfer a year’s 
worth of income from the property; thus, that 
portion of the spendthrift provision pertaining 


to voluntary alienation of farm income was 
invalid, and debtor’s interest in that income 
was subject to execution. Atkins v. Marks, 288 
S.W.3d 356, 2008 Tenn. App. LEXIS 349 (Tenn. 
Ct. App. June 11, 2008), rehearing denied, 288 
S.W.3d 356, 2008 Tenn. App. LEXIS 449 (Tenn. 
Ct. App. July 15, 2008). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


General Comment. The provisions of part five 
(5) of the Tennessee Uniform Trust Code di- 
verge, in many cases significantly, from the 
provisions contained in Uniform Trust Code, as 
well as from the Restatement (Third) of Trusts, 
on which much of part 5 of the Uniform Trust 
Code was based. To the extent part 5 is in 
conflict with the Uniform Trust Code, any re- 
statement or any other foreign law, such for- 
eign law is not precedential or controlling and 
is rejected by the Tennessee Uniform Trust 
Code. 

Part five (5) of the Tennessee Uniform Trust 
Code offers far more creditor protection to 
trusts and their beneficiaries than does the 
Uniform Trust Code or the Restatement (Third) 
of Trusts. This is achieved in a number of ways, 
some of which are enumerated hereafter. 

Relative to spendthrift trusts, T.C.A. § 35- 
15-503 contains no exception creditors other 
than the state of Tennessee, and then only to 
the extent that a statute of the state of Tennes- 
see so provides. The protection given by the 
Tennessee Uniform Trust Code to discretionary 
trusts is far broader than that provided by the 
Uniform Trust Code and, unlike under the 
latter, there are no exception creditors relative 
to an interest held in a discretionary trust. 

Under the Tennessee Uniform Trust Code, a 
discretionary interest held in a trust (a “discre- 
tionary trust”) does not require a spendthrift 
provision in order to gain the protective ben- 
efits or attributes of a discretionary interest. 
Such protective benefits an attributes are in- 
herent in such interest. 

When combined with the Tennessee Uniform 
Trust Code’s definition of what constitutes a 


discretionary trust, only a limited number of 
the types of trusts typically used for donative 
purposes do not obtain the benefit of such 
creditor protection. This is in keeping with the 
objective of the Tennessee trust statutes that a 
settlor should have the broadest freedom to 
dispose of their assets to whom, and in the 
manner, they wish (and to only those persons, 
and in only such manner, as a settlor wishes). 
Such creditor protection respects that the as- 
sets in the trust initially belonged to the settlor 
and not the beneficiary. When those assets are 
put in a discretionary trust, the beneficiary 
obtained only beneficial rights that do not rise 
to the status of a property interest and, there- 
fore, cannot be reached by creditors, even ab- 
sent a spendthrift provision. Under the Tennes- 
see trust statutes, an irrevocable special needs 
trust is shielded from claims by creditors of the 
settlor regardless of whether or not such trust 
complies with the provisions of chapter 16, the 
Tennessee Investment Services Trust Act. Fi- 
nally, any interest of a beneficiary under a 
support trust likewise does not rise to the 
status of a property interest and is therefore 
protected from creditors, even absent a spend- 
thrift provision. 

Notwithstanding the above, the Tennessee 
trust statutes still respect the right of benefi- 
ciaries of support and mandatory interests to 
obtain redress for a trustee’s failure to respect 
such interests due such beneficiaries under 
them. However, no creditor of any such benefi- 
ciary has such right and can only reach a 
distribution made from such interests after the 
distribution is made and then in only specified 
circumstances. 

The provisions of this part relating to the 
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validity and effect of a spendthrift provision, as 
well as the rights of certain creditors and as- 
signees to reach a spendthrift trust, or a man- 
datory, support or discretionary interest, may 
not be modified by the terms of the trust. See 
T.C.A. § 35-15-105(b). 

This part does not generally supersede this 
state’s exemption statutes nor this state’s Uni- 
form Fraudulent Transfers Act, T.C.A. title 66, 
chapter 3, part 3. Nevertheless, certain provi- 
sions of this part modify certain provisions of 
such act. 


Section Comment. The section generally de- 


35-15-502. Spendthrift provision. 
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scribes the overall application of title 35, part 5. 

It also states that, to the extent not otherwise 
prohibited by such part 5, a court may autho- 
rize a creditor or assignee of the beneficiary to 
reach the beneficiary’s distribution interest by 
attachment of present or future distributions to 
or for the benefit of the beneficiary or other 
means. 

Finally, it grants such court the discretion to 
limit any such award to any such creditor or 
assignee to such relief as is appropriate under 
the circumstances. 


(a) A spendthrift provision is valid only if it restrains both voluntary and 
involuntary transfer of a beneficiary’s interest. 

(b) A term of a trust providing that the interest of a beneficiary is held 
subject to a “spendthrift trust,” or words of similar import, is sufficient to 
restrain both voluntary and involuntary transfer of the beneficiary’s interest. 

(c) A spendthrift provision applies to all beneficial interests, including 
distribution interests and remainder interests. 

(d) A beneficiary may not transfer an interest in a trust in violation of a 
valid spendthrift provision and a creditor or assignee of the beneficiary may 
not reach any of, the interest, or a present, future or prospective distribution 
at the trust level. Similarly, no creditor or assignee of the beneficiary may force 
any distribution from the trust. This subsection (d) remains applicable 
regardless of the beneficiary’s potential right to force a distribution under 
§ 35-15-814. 

(e) Notwithstanding any other provision of this section to the contrary, 
regardless of whether a beneficiary has any outstanding creditor, a trustee, 
cotrustee or other fiduciary of a trust subject to a spendthrift provision may 
directly pay any expense on behalf of such beneficiary and may exhaust the 
income and principal of the trust for the benefit of such beneficiary. No trustee, 
cotrustee or other fiduciary is liable to any creditor for paying the expenses of 
a beneficiary under a trust subject to a spendthrift provision. This subsection 
(e) remains applicable regardless of whether the beneficiary for whom such 
direct payment was made held a mandatory, support, discretionary or remain- 
der interest. 


a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 


History. 
Acts 2004, ch. 537, § 41; 2013, ch. 390, § 16. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
2, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 


- concerning trusts commenced on or after July 


a, 2013; 

(3) The act applies to judicial proceedings 
' concerning trusts commenced before July 1, 
_ 2018, unless the court finds that application of 


the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 


35-15-502 


barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 20138, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 
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Textbooks. 

Tennessee Jurisprudence. 12 Tenn. Juris., 
Executions, § 56; 22 Tenn. Juris., Spendthrift 
Trusts, § 1. 


NOTES TO DECISIONS 


1. Validity. 

Appellate court construed trust as restrain- 
ing the voluntary and involuntary transfer of 
farm property itself, but also as allowing a 
beneficiary to voluntarily transfer a year’s 
worth of income from the property; thus, that 
portion of the spendthrift provision pertaining 


to voluntary alienation of farm income was 
invalid, and debtor’s interest in that income 
was subject to execution. Atkins v. Marks, 288 
S.W.3d 356, 2008 Tenn. App. LEXIS 349 (Tenn. 
Ct. App. June 11, 2008), rehearing denied, 288 
S.W.3d 356, 2008 Tenn. App. LEXIS 449 (Tenn. 
Ct. App. July 15, 2008). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-502. 

This section addresses the effects of a spend- 
thrift provision as such is defined in T.C.A. 
§ 35-15-1038, on any type of trust and on any 
type of beneficial interest under such trust. 

The provisions of this section in some ways 
diverge significantly from the Uniform Trust 
Code and the restatements. To the extent this 
section is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

Spendthrift provisions and the effects thereof 
are also discussed in other places throughout 
the Tennessee Uniform Trust Code and its 
comments. Two notable places a reader is di- 
rected are; the section comments related to the 
term “spendthrift provision” in T.C.A. § 35-15- 
103; and the comments under the heading 
“Part 5. Creditor’s Claims; Spend-thrift and 
Discretionary Trusts.” in T.C.A. § 35-15-101. 

Subsection (a) provides that for a spendthrift 
provision to be effective under the Tennessee 
Uniform Trust Code, it must prohibit both the 
voluntary and involuntary transfer of the ben- 
eficiary’s interest. That is to say, a settlor may 
not allow a beneficiary to assign while prohib- 
iting a beneficiary’s creditor from collecting, 
and vice versa. See Restatement (Third) of 
Trusts § 58 cmt. b (Tentative Draft No. 2, 
approved 1999). See also Restatement (Second) 
of Trusts § 152(2) (1959). A spendthrift provi- 
sion valid under the Tennessee Uniform Trust 
Code will also be recognized as valid in a 
federal bankruptcy proceeding. See 11 U.S.C. 
§ 541(c)(2). 

Subsection (b) allows a settlor to provide 
maximum spendthrift protection simply by 
stating in the instrument that all interests are 
held subject to a “spendthrift trust” or words of 


similar effect. 

Subsection (c) provides that a settlor has the 
power to restrain the transfer of a beneficiary's 
interest, regardless of whether the beneficiary 
has a beneficial interest in income, in principal, 
or in both and regardless of whether such 
interest is or derives from any type of distribu- 
tion interest (mandatory, support or discretion- 
ary) or is a remainder interest. A creditor of the 
beneficiary is prohibited from attaching a pro- 
tected interest and may only attempt to collect 
directly from the beneficiary after payment is 
made. 

Subsection (d) provides that a spendthrift 
provision blocks any creditor or assignee (here- 
inafter in the comments to this section, indi- 
vidually and collectively, simply “creditor”) of a 
beneficiary from reaching any interest of such 
beneficiary, as well as any present, future or 
prospective distribution at the trust level. Like- 
wise, no creditor can force any distribution 
from the trust. This remains true despite the 
fact that a beneficiary under mandatory and 
support interests may potentially force a distri- 
bution under T.C.A. § 35-15-814. 

Subsection (e) provides that the existence of 
any creditor of any beneficiary of a trust with a 
spendthrift provision in no way impacts any 
trustee’s, cotrustee’s or other fiduciary’s (here- 
inafter in the comments to this section, indi- 
vidually and collectively, simply “fiduciary”) 
right or ability to directly pay any expense on 
behalf of such beneficiary; and such fiduciary 
may exhaust a trust for the benefit of such 
beneficiary. In other words a fiduciary need not 
make a distribution from a trust subject to a 
spendthrift provision directly to a beneficiary. 
Instead such fiduciary has the power to directly 
pay to a third party any expense for the benefit 
of such beneficiary and no creditor may reach 
such payment. If a fiduciary makes such a 
direct payment, it is not possible for such fidu- 
ciary to incur liability to any creditor for so 
doing. This remains true regardless of the ben- 
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eficiary for which such payment was made held 
a mandatory, support, discretionary or remain- 
der interest. 

A disclaimer, because it is a refusal to accept 
ownership of an interest and not a transfer of 
an interest already owned, is not affected by the 
presence or absence of a spendthrift provision. 
Most disclaimer statutes expressly provide that 
the validity of a disclaimer is not affected by a 
spendthrift protection. See, e.g., Uniform Pro- 
bate Code § 2-801(a). Releases and exercises of 
powers of appointment are also not affected 
because they are not transfers of property. See 
Restatement (Third) of Trusts § 58 cmt. c (Ten- 
tative Draft No. 2, approved 1999). 

Except as otherwise provided in T.C.A. § 35- 
15-505, a spendthrift provision is ineffective 
against a beneficial interest retained by a set- 
tlor up to the maximum amount that can be 
distributed to or for such settlor’s benefit. 

A valid spendthrift provision makes it impos- 
sible for a beneficiary to make a legally binding 
assignment or transfer, but the appropriate 
fiduciary may voluntarily choose to honor such 
beneficiary’s purported assignment or transfer, 
such being in reality a revocable direction or 
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request to the trustee to pay amounts other- 
wise distributable to the beneficiary to the 
purported assignee. Note that under the imme- 
diately preceding sentence a beneficiary's pur- 
ported assignment relative to a discretionary 
interest may have little if any practical effect. 
That is because the amounts “otherwise distrib- 
utable to the beneficiary” are subject to the 
trustee’s discretion. An appropriate fiduciary is 
protected, and is under no liability for, honoring 
such beneficiary’s request, but must cease do- 
ing so upon instruction from such beneficiary. 
Should an appropriate fiduciary decide to honor 
such beneficiary's request, such fiduciary can 
decide to cease to so honor it and may recom- 
mence distributions to the beneficiary at any- 
time. Moreover, because the beneficiary has not 
made a binding transfer, such beneficiary can 
withdraw the beneficiary’s direction but only as 
to future payments. See Restatement (Third) of 
Trusts § 58 cmt. d (Tentative Draft No. 2, 
approved 1999); Restatement (Second) of Trusts 
§ 152 cmt. 1(1959), but the extent such restate- 
ments are in conflict with this paragraph, this 
paragraph and the Tennessee Uniform Trust 
Code controls. 


35-15-503. Exceptions to spendthift provision. 


A spendthrift provision is unenforceable against a claim of this state to the 
extent a statute of this state so provides. 


History. 
Acts 2004, ch. 537, § 42. 


Textbooks. 
Tennessee Jurisprudence. 22 Tenn. Juris., 
Spendthrift Trusts, § 1. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


This section exempts the claims of this state 
from the effects of a spendthrift provision, but 
only to the extent a statute of this state so 


allows. The claims of no other person are ex- 
empt from the effects of a spendthrift provision 
under the Tennessee Uniform Trust Code. 


35-15-504. Discretionary interests — Effect thereof. 


(a) Adiscretionary interest is neither a property interest nor an enforceable 


right; it is a mere expectancy. 


(b) Relative to a discretionary interest, whether or not a trust contains a 


spendthrift provision: 


(1) No creditor or assignee shall force or otherwise reach a distribution 
with regard to a discretionary interest; 

(2) No creditor or assignee shall require a trustee, cotrustee or other 
fiduciary to exercise the trustee’s, cotrustee’s or other fiduciary’s discretion 
to make a distribution with regard to a discretionary interest; 

(3) Regardless of whether a beneficiary has any outstanding creditors or 
assignees, a trustee, cotrustee or other fiduciary of a discretionary interest 
may directly pay any expense on behalf of such beneficiary and may exhaust 
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the income and principal of the trust for the benefit of such beneficiary; 
(4) No trustee, cotrustee or other fiduciary is liable to any creditor or 

assignee for paying the expenses of a beneficiary of a discretionary interest; 
(5)(A) Regardless of whether a beneficiary holding a discretionary inter- 
est is also a trustee, cotrustee or other fiduciary, subdivisions (b)(1)-(4) 


remain applicable if: 


(i) The beneficiary-fiduciary does not have the discretion to make or 
participate in making distributions to such beneficiary-fiduciary; 

(ii) The beneficiary-fiduciary’s discretion to make or participate in 
making distributions to such beneficiary-fiduciary is limited by an 


ascertainable standard; or 


(iii) The beneficiary-fiduciary’s discretion to make or participate in 
making distributions to such beneficiary-fiduciary is exercisable only 
with the consent of a cotrustee or another person holding an adverse 


interest; 


(B) Acreditor or assignee may compel or otherwise reach a distribution 
only to the extent the creditor or assignee may compel or otherwise reach 
a distribution if the beneficiary was not acting as a trustee, cotrustee or 


other fiduciary. 


History. 
Acts 2004, ch. 537, § 48; 2007, ch. 24, § 22; 
2013, ch..390,; § 17. 


Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
12013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
12013: 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 


sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


Textbooks. 
Tennessee Jurisprudence. 22 Tenn. Juris., 
Spendthrift Trusts, § 1. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-504. 

The provisions of this section diverge signifi- 
cantly from the Uniform Trust Code and the 
restatements. To the ex-tent this section is in 
conflict with the Uniform Trust Code, any re- 
statement or any other foreign law, such for- 
eign law is not precedential or controlling and 
is rejected by the Tennessee Uniform Trust 
Code. 

This section addresses the effect of a trust (a 
“discretionary trust”) containing a distribution 
interest that is a discretionary interest. Unlike 


the Uniform Trust Code and Restatement 
(Third) of Trusts, the Tennessee Uniform Trust 
Code maintains the traditional common law 
distinction between a trust having a discretion- 
ary interest (a “discretionary trust”) and a trust 
having a support interest (a “support trust”). 
These distinctions and the general effects 
thereof are also discussed in other places 
throughout the Tennessee Uniform Trust Code 
and its comments. Two notable places a reader 
is directed are; the section comments related to 
the term “discretionary interest” in T.C.A. 
§ 35-15-103; and the comments under the 
heading “Part 5. Creditor’s Claims; Spendthrift 
and. Discretionary Trusts.” in T.C.A. 
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§ 35-15-101. 

Subsection (a) expresses the traditional com- 
mon law rule that a discretionary interest un- 
der a trust is not a property interest. Therefore 
it is not an enforceable right, but only a mere 
expectancy. Because a discretionary interest is 
only an unenforceable expectancy and not a 
property interest, such can in no way “belong” 
to any beneficiary in their capacity as a benefi- 
ciary. The provisions of subsection (a) diverge 
significantly from the Uniform Trust Code and 
the restatements. To the subsection (a) is in 
conflict with the Uniform Trust Code, any re- 
statement or any other foreign law, such for- 
eign law is not precedential or controlling and 
is rejected by the Tennessee Uniform Trust 
Code. 

Subsection (b) expresses both the traditional 
common law view regarding the effects of, as 
well as what is simply the logical outcome of, 
the fact a discretionary interest is not a prop- 
erty interest, is not an enforceable right and is 
only an expectancy. The provisions of subsec- 
tion (b) diverge significantly from the Uniform 
Trust Code and the restatements. To the sub- 
section (b) is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

The traditional common law view regarding 
the effects of, as well as what is simply the 
logical outcome of, the fact a discretionary 
interest is not a property interest, is not an 
enforceable right and is only an expectancy 
follow Relative to a discretionary interest: 

A spendthrift provision is not required in 
order to gain any protective benefits or attri- 
butes of a discretionary interest. Such protec- 
tive benefits and attributes are inherent in 
such interest. 

No creditor or assignee (hereinafter in the 
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comments to this section, individually and col- 
lectively, simply “creditor”) has the ability to 
force or otherwise reach a distribution. 

No creditor has the ability to force a trustee, 
cotrustee or other fiduciary (hereinafter in the 
comments to this section, individually and col- 
lectively, simply “fiduciary”) to exercise discre- 
tion relative to such interest. 

The existence of any creditor of any benefi- 
clary in no way impacts a fiduciary’s right or 
ability to directly pay any expense on behalf of 
such beneficiary; and such fiduciary may ex- 
haust a trust for the benefit of such beneficiary. 
In other words a fiduciary need not make a 
discretionary distribution to a beneficiary. In- 
stead such fiduciary has the power to directly 
pay to a third party any expense for the benefit 
of such beneficiary and no creditor may reach 
such payment. If a fiduciary makes such a 
direct payment, it is not possible for such fidu- 
ciary to incur liability to any creditor for so 
doing. 

Despite a beneficiary also being a fiduciary, 
all of the above holds trust so long as: 

the beneficiary-fiduciary has no discretion to 
make or participate in making any distribution 
to such beneficiary-fiduciary; or 

the beneficiary-fiduciary has discretion to 
make or participate in making any distribution 
to such beneficiary-fiduciary, but such discre- 
tion is limited by an ascertainable standard; or 

the beneficiary-fiduciary has discretion to 
make or participate in making any distribution 
to such beneficiary-fiduciary, but such discre- 
tion is only exercisable with the consent of 
another fiduciary or another person having an 
interest adverse to such beneficiary-fiduciary. 

In any event, a creditor of a beneficiary- 
fiduciary cannot compel or otherwise reach a 
distribution to a greater extent than could such 
creditor compel or otherwise reach a distribu- 
tion if the beneficiary was not also acting as a 
fiduciary. 


35-15-505. Creditor’s claims against settlor. 


(a) Whether or not the terms of a trust contain a spendthrift provision, the 


following rules apply: 


(1) During the lifetime of the settlor, the property of a revocable trust is 
subject to claims of the settlor’s creditors; 

(2) Except as provided in chapter 16 of this title regarding investment 
services trusts and subdivisions (a)(3)-(5) regarding an irrevocable special 
needs trust, a creditor or assignee of the settlor of an irrevocable trust may 
reach the maximum amount that can be distributed to or for the settlor’s 
benefit. If a trust has more than one (1) settlor, the amount the creditor or 
assignee of a particular settlor may reach may not exceed the settlor’s 
interest in the portion of the trust attributable to that settlor’s contribution; 

(3) For the purposes of this section, “irrevocable special needs trust” 
means an irrevocable trust established for the benefit of one or more disabled 
persons, which includes, but is not limited to, any individual who is disabled 
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pursuant to 42 U.S.C. § 1382c(a), as well as any individual who is disabled 
pursuant to any similar federal, state or other jurisdictional law or regula- 
tion, or has a condition that is substantially equivalent to one that qualifies 
them to be so disabled in accordance with any of the above even if not 
officially found to be so disabled by a governmental body if one of the 
purposes of the trust, expressed in the trust instrument or implied from the 
trust instrument, is to allow the disabled person to qualify or continue to 
qualify for public, charitable or private benefits that might otherwise be 
available to the disabled person. The existence of one or more nondisabled 
remainder beneficiaries of the trust shall not disqualify it as an irrevocable 
special needs trust for the purposes of this section; 

(4) No creditor or assignee of the settlor of an irrevocable special needs 
trust, as defined in subdivision (a)(3), may reach or compel distributions 
from such special needs trust, to or for the benefit of the settlor of such 
special needs trust, or otherwise, regardless of whether or not such irrevo- 
cable special needs trust complies with, and irrespective of the requirements 
of, chapter 16 of this title; 

(5) Notwithstanding any law to the contrary, neither a creditor nor any 
other person shall have any claim or cause of action against the trustee or 
other fiduciary, or an advisor of an irrevocable special needs trust. For 
purposes of this subdivision (a)(5), an advisor of an irrevocable special needs 
trust includes any person involved in the counseling, drafting, preparation, 
execution or funding of an irrevocable special needs trust; and 

(6) After the death of a settlor, and subject to the settlor’s right to direct 
the source from which liabilities will be paid, the property of a trust that was 
revocable immediately preceding the settlor’s death is subject to claims of 
the settlor’s creditors, costs of administration of the settlor’s estate and the 
expenses of the settlor’s funeral and disposal of remains. With respect to 
claims, expenses, and taxes in connection with the settlement of the settlor’s 
estate, any claim of a creditor that would be barred against the fiduciary of 
a settlor’s estate, the estate of the settlor, or any creditor or beneficiary of the 
settlor’s estate shall be barred against the trust property of a trust that was 
revocable at the settlor’s death, the trustee of the revocable trust, and the 
creditors and beneficiaries of the trust. The provisions of § 30-2-317(a) 
detailing the priority of payment of claims, expenses, and taxes from the 
probate estate of a decedent shall apply to a revocable trust to the extent the 
assets of the settlor’s probate estate are inadequate and the personal 
representative or creditor or taxing authority of the settlor’s estate has 
perfected its right to collect from the settlor’s revocable trust. 

(b) For purposes of this section during the period a power of withdrawal may 
be exercised or upon the lapse, release, or waiver of the power, the holder is 
treated as the settlor of the trust only to the extent the value of the property 
affected by the lapse, release, or waiver exceeds the greater of the amount 
specified in § 2041(b)(2) or 2514(e) of the Internal Revenue Code of 1986 (26 
U.S.C. § 2041(b)(2) and § 2514(e)), or § 2503(b) of the Internal Revenue Code 
of 1986 (26 U.S.C. § 2503(b)), in each case as in effect on July 1, 2004, or as 
later amended. 

(c) For purposes of subdivision (a)(2), the power of a trustee of an irrevocable 
trust, whether arising under the trust agreement or any other provision of the 
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law, to make a distribution to or for the benefit of a settlor for the purpose of 
reimbursing the settlor in an amount equal to any income taxes payable on any 
portion of the trust principal and income that are includable in the settlor’s 
personal income under applicable law, as well as distributions made by the 
trustee pursuant to such authority, shall not be considered an amount that 
may be distributed to or for the settlor’s benefit. 

(d) With respect to an irrevocable trust for which the settlor made a 
qualified election pursuant to 26 U.S.C. § 2523(f), the power of a trustee, and 
any benefit resulting to the settlor from any exercise of such power, whether 
arising under the trust agreement or any other provision of the law, to make a 
distribution to or for the benefit of a settlor or to otherwise permit the settlor 
to use or benefit from trust property following the death of the settlor’s spouse, 
shall not be considered an amount that may be distributed to or for the settlor’s 
benefit for purposes of subdivision (a)(2). This subsection (d) shall not limit a 
creditor’s remedies under the Uniform Fraudulent Transfer Act, compiled in 
title 66, chapter 3, part 3, regarding the settlor’s transfers to such trust. 

(e) For purposes of subdivision (a)(2) and subsection (g), a person who is the 
holder of a power of withdrawal is not considered a settlor of the trust by 
failing to exercise that power of withdrawal or letting that power of withdrawal 
lapse. 

(f) For purposes of subdivision (a)(2) and subsection (g), a person who 
becomes a beneficiary of a trust due to the exercise of a power of appointment 
by someone other than such person shall not be considered a settlor of the 
trust. 

(g)(1) Notwithstanding § 66-3-310, no person shall bring an action with 

respect to a transfer of property to a spendthrift trust: 

(A) If the person is a creditor when the transfer is made, unless the 
action is commenced within the later of two (2) years after the transfer is 
made or six (6) months after the person discovers or reasonably should 
have discovered the transfer; or 

(B) If the person becomes a creditor after the transfer is made, unless 
the action is commenced within two (2) years after the transfer is made. 
(2) If subdivision (g)(1) applies: 

(A) A person shall be deemed to have discovered the existence of a 
transfer at the time any public record is made of the transfer, including 
but not limited to, a conveyance of real property that is recorded in the 
office of the county register of deeds of the county in which the property is 
located or the filing of a financing statement under title 47, chapter 9, or 
the equivalent recording or filing of either with the appropriate person or 
official under the laws of a jurisdiction other than this state; and 

(B)G) No creditor shall bring an action with respect to a transfer of 

property to a spendthrift trust unless that creditor proves by clear and 

convincing evidence that the settlor’s transfer to the trust was made 
with the intent to defraud that specific creditor; 

(ii) Notwithstanding any law to the contrary, neither a creditor nor 
any other person shall have any claim or cause of action against the 
trustee or other fiduciary or an advisor of a spendthrift trust if that 
claim or cause of action is based in any way on any person availing 
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themselves of the benefits of this subsection (g); 

(iii) For purposes of subdivision (g)(2)(B)G), an advisor of a spend- 
thrift trust includes, but is not limited to, any person involved in the 
counseling, drafting, preparation, execution or funding of a spendthrift 
trust; 

(iv) For purposes of subdivision (g)(2)(B)(ii), counseling, drafting, 
preparation, execution or funding of a spendthrift trust includes the 
counseling, drafting, preparation, execution and funding of a limited 
partnership, a limited liability company or any other type of entity if 
interests in the limited partnership, limited liability company or other 
entity are subsequently transferred to a spendthrift trust. 

(3) Notwithstanding subdivision (g)(2)(B), in the same manner as pro- 
vided other than by this section to trusts in general, a beneficiary, settlor, 
cotrustee, trust advisor or trust protector retains the right to bring a claim 
against a trustee or against another cotrustee, trust advisor, trust protector 
or any of their predecessors; however, no such claim shall arise solely 
because a person availed themselves, or attempted to avail themselves, of 
the benefits of this subsection (g). 

(4) If more than one transfer of property is made to a spendthrift trust, 
the subsequent transfer of property to the spendthrift trust shall be 
disregarded for the purpose of determining whether a person may bring an 
action pursuant to this subsection (g) with respect to a prior transfer of 
property to the spendthrift trust; and any distribution to a beneficiary from 
the spendthrift trust shall be deemed to have been made from the most 
recent transfer made to the spendthrift trust. 

(5) With the exception of any claim brought pursuant to subdivision (g)(3), 
notwithstanding any other law, no action of any kind, including, without 
limitation, an action to enforce a judgment entered by a court or other body 
having adjudicative authority, shall be brought at law or in equity against 
the trustee, other fiduciary or advisor of a spendthrift trust if, as of the date 
such action is brought, an action by a creditor with respect to a transfer of 
property to the spendthrift trust would be barred pursuant to this subsection 
(g). 

(6) This subsection (g) shall not abridge the rights of a creditor, to the 
extent otherwise provided by this section, to reach the maximum amount 
that can be distributed to or for the settlor’s benefit under a spendthrift 
trust. 

(h) For purposes of this section, a person is not considered the settlor or 
deemed settlor of an irrevocable inter vivos trust if the person is a beneficiary 
with respect to property that was contributed to the trust by the person’s 
spouse, regardless of whether or when the person was a settlor of an 
irrevocable inter vivos trust for the benefit of the person’s spouse. For purposes 
of this subsection (h), “person’s spouse” means the individual to whom the 
person was married at the time the irrevocable inter vivos trust was created, 
regardless of a subsequent dissolution of the marriage. 


History. 24; 2007, ch. 144, § 13; 2010, ch. 725, 8§ 6, 7; 
Acts 2004, ch. 537, § 44; 2007, ch. 24, §§ 28, 2013, ch. 390, §§ 18-21; 2019, ch. 340, § 16; 
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2021, ch. 420, § 17. 


Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
12013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 
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(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


Amendments. 
The 2021 amendment added (h). 


Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


Textbooks. 
Tennessee Jurisprudence. 22 Tenn. Juris., 
Spendthrift Trusts, § 1. 


Law Reviews. 

TennCare: Expanded Estate Recovery - Re- 
cover at ALL Cost, 45 U. Mem. L. Rev. 711 
(2015). 

Yes, Virginia, Tax Loopholes Still Exist: An 
Examination of the Tennessee Community 
Property Trust Act of 2010 (J. Paul Singleton), 
42 U. Mem. L. Rev. 369 (2011). 


NOTES TO DECISIONS 


1. Bureau of TennCare Reimbursement. 
Chancery court properly concluded the Bu- 
reau of TennCare was entitled to use real 
property in a decedent’s revocable trust to sat- 
isfy a claim against the estate for medical 
benefits, T.C.A. § 71-5-116(c)(1), because any 
property that could be reached by the personal 
representative pursuant to T.C.A. § 35-15-505 


for the payment of the debts of an insolvent 
estate could be reached by the probate court for 
the purpose of reimbursing the Bureau. In re 
Estate of Stidham, 438 S.W.3d 535, 2012 Tenn. 
App. LEXIS 584 (Tenn. Ct. App. Aug. 23, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
910 (Tenn. Dec. 12, 2012). 


COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-505. 

The provisions of this section in some ways 
diverge significantly from the Uniform Trust 
Code and the restatements. To the extent this 
section is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

Subdivision (a)(1) states what is now a well 
accepted conclusion, that a revocable trust is 
subject to the claims of the settlor’s creditors 
while the settlor is living. See Restatement 
(Third) of Trusts $ 25 cmt. e (Tentative Draft 
No. 1, approved 1996). Such claims were not 
allowed at common law, however. See Restate- 
ment (Second) of Trusts § 330 cmt. o (1959). 

Subdivision (a)(2), provides that a settlor 


who is also a beneficiary may not use the trust 
under which they have both capacities as a 
shield against the settlor’s creditors, unless: 

The settlor establishes an Investment Ser- 
vices Trust pursuant to title 35, chapter 16; or 

The trust qualifies as an irrevocable special 
needs trust under subdivisions (a)(3) through 
(a)(5). 

Outside of these two exceptions, a creditor of 
a settlor may reach the maximum amount that 
the trustee could have paid to the settlor- 
beneficiary, subject to adjustment should there 
be more than one (1) settlor. For the general 
definition of “settlor,” see T.C.A. § 35-15-1038. 
Regardless of such general definition of “set- 
tlor,” subsections (e) and (f) of this section 
modify such general definition and expressly 
provide that persons described in subsections 
(e) and (f) are not “settlors” for the purposes of 
subdivision (a)(2), as well as for the purposes of 
subsection (g). 

This section does not generally address pos- 
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sible rights against a settlor who was insolvent 
at the time of the trust’s creation or was ren- 
dered insolvent by the transfer of property to 
the trust. This subject is instead left to this 
state’s other applicable laws on fraudulent 
transfers. Notwithstanding the preceding two 
sentences, section (g) hereof modifies certain 
effects of T.C.A. § 66-3-310 relative to transfers 
of property to a spendthrift trust and T.C.A. 
§ 35-16-104 modifies certain effects of T.C.A. 
§ 66-3-310 relative to transfers of property to a 
Tennessee Investment Services Trust. Depend- 
ing on the facts, a transfer to the trust by an 
insolvent settlor might also constitute a void- 
able preference under federal bankruptcy law. 

Subdivisions (a)(3) — (a)(5) govern the ability 
of creditors to reach irrevocable special needs 
trusts, as well the liability of trustees, other 
fiduciaries and the advisors of irrevocable spe- 
cial needs trusts. Under these subdivisions an 
irrevocable special needs trust is shielded from 
claims by creditors of the settlor regardless of 
whether or not such trust complies with the 
provisions of chapter 16, the Tennessee Invest- 
ment Services Trust Act. Moreover, the trust- 
ees, other fiduciaries and the advisors of irre- 
vocable special needs trusts are shielded from 
liability. 

Subdivision (a)(6) recognizes that a revocable 
trust is usually employed as a will substitute. 
As such, the trust assets, following the death of 
the settlor, should be subject to the settlor’s 
debts and other charges. However, in accor- 
dance with traditional doctrine, the assets of 
the settlor’s probate estate must normally first 
be exhausted before the assets of the revocable 
trust can be reached. This section does not 
attempt to address the procedural issues raised 
by the need first to exhaust the decedent’s 
probate estate before reaching the assets of the 
revocable trust. Subdivision (a)(6), however, 
does ratify the typical pourover will, revocable 
trust plan. As long as the rights of the creditor 
are not impaired, the settlor is free to shift 
lability from the probate estate to the revo- 
cable trust. This section clarifies that claims 
against revocable trusts are subject to the same 
time limitations, and are subject to the same 
order of priority among creditors as are im- 
posed on claims against probate estates. Re- 
garding other issues associated with potential 
liability of nonprobate assets for unpaid claims, 
see section 6-102 of the Uniform Probate Code, 
which was added to that Code in 1998. 

Subsection (b) deals with powers of with- 
drawal. As currently contained in the Tennes- 
see Uniform Trust Code such subsection is the 
version originally adopted in 2004 and remains 
unamended. Notwithstanding the preceding 
two sentences, see subsection (e) and the com- 
ments to same below. Subsection (e) was ad- 
opted with the 2013 amendments to the Ten- 
nessee Uniform Trust Code, and it overrides 
the provisions of subsection (b) (for several 
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reasons, including being adopted later in time) 
as such applies to either subdivision (a)(2) or to 
subsection (g). 

On a related note, under the Tennessee Uni- 
form Trust Code all powers of appointment, 
regardless of type, are held by the person to 
whom such power has been given solely in the 
capacity of a power holder and not by such 
power holder in a capacity as settlor. See the 
definition of “power of appointment” in T.C.A. 
§ 35-15-1038, as well as the section comments 
thereunder. Moreover, unlike the Uniform 
Trust Code, under the Tennessee Uniform 
Trust Code one holding a power of appointment 
is not a beneficiary. Contrast the definition of 
“beneficiary” in T.C.A. § 35-15-1038, as well as 
the section comments thereunder, with the 
definition of “beneficiary” in Uniform Trust 
Code section 103, and the comments thereun- 
der. Under the Tennessee Uniform Trust Code, 
definitionally, one holding a power of appoint- 
ment is neither a settlor nor a beneficiary. They 
are merely a power holder. Therefore, property 
held subject to a power of appointment cannot 
be subject to the claims of the power holder’s 
creditors. Moreover, in the case of a power of 
appointment subject to the Tennessee Uniform 
Trust Code, such power is held under the terms 
of a trust. Therefore, regardless of any allusion 
or reference thereto in the Restatement (Prop- 
erty) Second: Donative Transfers § 13.2 (1986), 
powers of appointment that are governed by 
the Tennessee Uniform Trust Code are not 
subject to T.C.A. § 66-1-106. Such section of the 
Tennessee Code requires that, in order to be 
subject to such section, any power of appoint- 
ment must “not be accompanied by any trust,” 
and any power of appointment under the Ten- 
nessee Uniform Trust Code is so accompanied 
by a trust. To the extent that any of the above is 
in conflict with the Uniform Trust Code, any 
restatement or any other foreign law, such are 
not precedential or controlling and are rejected 
by the Tennessee Uniform Trust Code, which 
shall control. 

Subsection (c) provides another exception to 
the general rule that creditors can reach the 
settlor’s interest under an irrevocable trust to 
the extent it can be used for the settlor’s ben- 
efit. Such exception provides that the payment 
of income taxes on behalf of the settlor of an 
irrevocable grantor trust will not make the 
trust available to creditors of the settlor. 

Subsection (d) provides that the donor 
spouse’s successor interests in an inter vivos 
QTIP trust do not cause the trust to lose spend- 
thrift trust protection as to the donor spouse. 
Thus, if the donee spouse predeceases the do- 
nor spouse, the trust will continue to be a 


spendthrift trust after the donor spouse be- — 


comes a successor beneficiary of the trust. 
Subsection (e) provides another exception to 

the general rule that creditors can reach the 

settlor’s interest under an irrevocable trust to 
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the extent it can be used for the settlor’s ben- 
efit. Such exception provides this by modifying 
the general definition of “settlor” found in 
T.C.A. § 35-15-1083. Subsection (e) expressly 
provides that a person holding a power of 
withdrawal is not considered a settlor of a trust 
by failing to exercise that power or by letting 
such power lapse. This subsection was added by 
the 2013 amendments to Tennessee Uniform 
Trust Code. It overrides the provisions of sub- 
section (b) (for several reasons, including being 
adopted later in time) as such applies to either 
subdivision (a)(2) or to subsection (g), discussed 
below. 

Subsection (f) likewise by modifies the gen- 
eral definition of “settlor” found in T.C.A. § 35- 
15-103. Subsection (f) provides that a person 
who becomes a beneficiary of a trust due to the 
exercise of a power of appointment by someone 
other than such person is not considered under 
the Tennessee Uniform Trust Code to be a 
settlor of a trust. This is true even if the person 
who so became the beneficiary created and 
funded the trust and granted the power of 
appointment to another. The provisions of sub- 
section (f) apply to subdivision (a)(2). Such 
subdivision provides the general rule that 
creditors can reach the settlor’s interest under 
an irrevocable trust to the extent it can be used 
for the settlor’s benefit. Therefore, a person who 
becomes a beneficiary of a trust due to the 
exercise of a power of appointment by someone 
other than such person is not subject to such 
general rule. Accordingly, if a person who be- 
comes a beneficiary of a trust due to the exer- 
cise of a power of appointment by someone 
other than such person did not otherwise retain 
a beneficial interest in the trust that was oth- 
erwise reachable (e.g., the settlor did not name 
himself as a beneficiary of the trust at the time 
it was created), the mere fact that some other 
person exercises a power of appointment to 
later make such person a beneficiary will not 
create an interest that is reachable by the 
settlor’s creditors. Subsection (f) also applies to 
subsection (g), discussed below. 

In general, subsection (g) creates a limita- 
tions period relative to contesting the validity 
of transfers to spendthrift trusts, and is de- 
signed to bring certainty to transfers to third 
party trusts, such certainty being an overriding 
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objective of the Tennessee Uniform Trust Code. 

Such subsection does not abridge the rights 
of a creditor to reach the maximum amount 
that can be distributed to or for the settlor’s 
benefit to the extent otherwise provided by this 
section. 

Similarly, it does not abridge the ordinary 
rights of a beneficiary, settlor, cotrustee, trust 
advisor or trust protector to bring a claim 
against a trustee or against another cotrustee, 
trust advisor, trust protector or any of their 
predecessors relative to trust matters. 


2007 Amendment. The section was amended 
to recognize that a settler-beneficiary of an 
Investment Services Trust is entitled to spend- 
thrift protection under certain circumstances. 
The section was amended to further clarify that 
claims against revocable trusts are subject to 
the same time limitations, and are subject to 
the same order of priority among creditors as 
are imposed on claims against probate estates. 
Subdivision (c) provides another exception to 
the general rule that creditors can reach the 
settlor’s interest under an irrevocable trust to 
the extent it can be used for the settlor’s ben- 
efit. The exception provides that the payment of 
income taxes on behalf of the settlor of an 
irrevocable grantor trust will not make the 
trust available to creditors of the settlor. 


2010 Amendment. This section was amended 
to recognize that disabled persons who are 
beneficiaries of certain special needs trusts are 
entitled to spendthrift trust protection. 

Subsection (d) was added in 2010. This sub- 
section provides that the donor spouse’s succes- 
sor interests in an inter vivos qtip trust do not 
cause the trust to lose spendthrift trust protec- 
tion as to the donor spouse. Thus, if the donee 
spouse predeceases the donor spouse, the trust 
will continue to be a spendthrift trust after the 
donor spouse becomes a successor beneficiary of 
the trust. 


2021 Amendment. Subsection (h) was added 
in 2021 to clarify that the “reciprocal trust 
doctrine” and similar theories do not apply to 
treat a person as settlor of a trust created by 
the person’s spouse for purposes of creditor 
protection. 


35-15-506. Distributions relative to support, mandatory and certain 


remainder interests. 


(a) Relative to a support interest, whether or not a trust contains a 


spendthrift provision: 


(1) Although a beneficiary of a support interest has enforceable rights 
under § 35-15-814, those rights do not raise the beneficiary's support 
interest to the level of a property interest; 

(2) No creditor or assignee shall reach that support interest until a 
distribution from the support interest is actually made to the beneficiary; 
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(3) After all or a portion of a support interest is distributed to the 
beneficiary, no portion of the distribution made from the support interest 
shall be reached by a creditor or assignee of the beneficiary except to the 
extent that the distribution made from the support interest exceeds the 
amount necessary for the health, education, maintenance and support of the 
beneficiary who received the distribution made from the support interest; 

(4) In the case of a beneficiary who holds a support interest, the use or 
enjoyment of property belonging to the trust by that beneficiary shall not be 
transferred and shall not be reached by creditors or assignees of that 
beneficiary; 

(5) Regardless of whether a beneficiary has any outstanding creditors or 
assignees, a trustee or other fiduciary of a support interest may directly pay 
any expense on behalf of such beneficiary and may exhaust the income and 


principal of the trust for the benefit of such beneficiary; and 

(6) No trustee or other fiduciary is liable to any creditor or assignee for 
paying the expenses of a beneficiary of a support interest. 
(b) Relative to a mandatory interest, whether or not a trust contains a 


spendthrift provision: 


(1) While a court may order a trustee or other fiduciary to distribute a 
past due mandatory distribution to its beneficiary, no court shall order a 
trustee or other fiduciary to distribute such past due mandatory distribution 


directly to a creditor or assignee; 


(2) Regardless of whether a beneficiary has any outstanding creditors or 
assignees, a trustee or other fiduciary of a mandatory interest may directly 
pay any expense on behalf of such beneficiary and may exhaust the income 
and principal of the trust for the benefit of such beneficiary; 

(3) No trustee or other fiduciary is liable to any creditor or assignee for 
paying the expenses of a beneficiary of a mandatory interest. 

(c) Although a remainder interest may be an enforceable right, where it is 
not absolutely certain based on the language of the trust that the remainder 
interest will be distributed within one (1) year, it shall not be classified as a 
property interest. This subsection (c) does not affect eligibility for any public 
assistance program administered by the department of human services. 


History. 
Acts 2004, ch. 537, § 45; 2007, ch. 24, § 25; 
2013, ch. 390, § 22. 


Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 


sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 20138, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


Textbooks. 
Tennessee Jurisprudence. 22 Tenn. Juris., 
Spendthrift Trusts, § 1. 
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2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-506. 

This section addresses the respective rights 
of creditors and beneficiaries relative to distri- 
butions from support, mandatory and certain 
remainder interests. 

The provisions of this section in some ways 
diverge significantly from the Uniform Trust 
Code and the restatements. To the extent this 
section is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

Subsection (a) only applies to support inter- 
ests, and it applies to such interests regardless 
of whether or not the trust creating such inter- 
ests contains a spendthrift provision. Relative 
to a support interest: 

Such support interest is not a property inter- 
est. This is true even though a beneficiary of a 
support interest has certain enforceable rights 
as provided in T.C.A. § 35-15-814. 

Aspendthrift provision is not required in order 
to gain any protective benefits or attributes of a 
support interest. Such protective benefits an at- 
tributes are inherent in such interest. 

No creditor or assignee (hereinafter in the 
comments to this section, individually and col- 
lectively, simply “creditor”) has the ability to 
force or otherwise reach a support interest until 
a distribution from such interest is actually 
made to a beneficiary. 

Even after such distribution from a support 
interest is made to a beneficiary, a creditor can 
only reach that portion of such distribution that 
exceeds the amount necessary for the health, 
education, maintenance and support of such 
beneficiary who received such distribution. 

No beneficiary holding a support interest can 
transfer the use or enjoyment of property be- 
longing to the trust. Moreover, no such use or 
enjoyment of property may be reached the 
creditors of such beneficiary. 

The existence of any creditor of any beneficiary 
in no way impacts the right or ability of a trustee, 
cotrustee or other fiduciary (hereinafter in the 


comments to this section, individually and collec- 
tively, simply “fiduciary”) of a support interest to 
directly pay any expense on behalf of such ben- 
eficiary; and such fiduciary may exhaust a trust 
for the benefit of such beneficiary. In other words 
a fiduciary need not make a distribution under a 
support interest to a beneficiary. Instead such 
fiduciary has the power to directly pay to a third 
party for any expense for the benefit of such 
beneficiary and no creditor may reach such pay- 
ment. If a fiduciary makes such a direct payment, 
it is not possible for such fiduciary to incur 
liability to any creditor for so doing. 

Subsection (b) only applies to mandatory 
interests, and it applies to such interests re- 
gardless of whether or not the trust creating 
such interests contains a spendthrift provision. 
Relative to a mandatory interest: 

A court can only order a fiduciary to distrib- 
ute any past due mandatory distribution to the 
beneficiary of that mandatory distribution. 

A court cannot order a fiduciary to distribute 
such past due mandatory distribution directly 
to a creditor. 

The existence of any creditor of any beneficiary 
in no way impacts the right or ability of a 
fiduciary of a mandatory interest to directly pay 
any expense on behalf of such beneficiary; and 
such fiduciary may exhaust a trust for the benefit 
of such beneficiary. In other words a fiduciary 
need not make a distribution under a mandatory 
interest to a beneficiary. Instead such fiduciary 
has the power to directly pay to a third party for 
any expense for the benefit of such beneficiary 
and no creditor may reach such payment. If a 
fiduciary makes such a direct payment, it is not 
possible for such fiduciary to incur liability to any 
creditor for so doing. 

Subsection (c) only applies to remainder in- 
terests. Relative to a mandatory interest: 

Although a remainder interest may be an 
enforceable right, unless it is absolutely certain 
based on the language of the trust that such 
interest will be distributed within one (1) year, 
it is not a property interest. 

Regardless, subsection (c) does not affect eli- 
gibility for any public assistance program ad- 
ministered by the department of human ser- 
vices. 


35-15-507. Personal obligations of trustee. 


Trust property is not subject to personal obligations of the trustee, even if the 


trustee becomes insolvent or bankrupt. 


History. 
Acts 2004, ch. 537, § 46. 


Textbooks. 
Tennessee Jurisprudence. 22 Tenn. Juris., 
Spendthrift Trusts, § 1. 
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2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Because the beneficiaries 
of the trust hold the beneficial interest in the 
trust property and the trustee holds only legal 
title without the benefits of ownership, the 
creditors of the trustee have only a personal 
claim against the trustee. See Restatement 
(Third) § 5 cmt. k (Tentative Draft No. 1, 
approved 1996); Restatement (Second) of Trusts 
§ 12 cmt. a (1959). Similarly, a personal credi- 
tor of the trustee who attaches trust property to 
satisfy the debt does not acquire title as a bona 
fide purchaser even if the creditor is unaware of 
the trust. See Restatement (Second) of Trusts 
§ 308 (1959). The protection afforded by this 
section is consistent with that provided by the 
Bankruptcy Code. Property in which the 
trustee holds legal title as trustee is not part of 
the trustee’s bankruptcy estate. 11 U.S.C. 
§ 541(d). 

The exemption of the trust property from the 
personal obligations of the trustee is the most 
significant feature of Anglo-American trust law 
by comparison with the devices (e.g., fideicomi- 
sos, private foundations) available in civil law 
countries. A principal objective of the Hague 
Convention on the Law Applicable to Trusts 


and on their Recognition is to protect the Anglo- 
American trust with respect to transactions in 
civil law countries. See Hague Convention art. 
11. See also Henry Hansmann & Ugo Mattei, 
The Functions of Trust Law: A Comparative 
Legal and Economic Analysis, 73 N.Y.U. L. Rev. 
434 (1998); John H. Langbein, The Secret Life 
of the Trust: The Trust as an Instrument of 
Commerce, 107 Yale L.J. 165, 179-80 (1997). 
Notwithstanding the above, it is important to 
note that the United States has not (as of May 
2013) ratified such convention. Therefore, al- 
though such convention may be binding on the 
member-states who have ratified it, such con- 
vention has no force and effect on the United 
States, any state or this state (as such terms 
are defined in T.C.A. § 35-15-103). 
Notwithstanding that the United States has 
not ratified this treaty, (as of May 2013) such 
convention has been fully or partially entered 
into force by the following member-states 
whose legal systems are based all or in part on 
civil law: Italy, Liechtenstein, Luxembourg, 
Malta, Monaco, Netherlands, San Marino and 
Switzerland. Therefore these countries are 
highly likely to be influenced by the treaty 
relative to their respective honoring of trusts. 


35-15-508. Removal or replacement power over trustee or other fidu- 
ciary not reachable by holder’s creditors — Interests of 
beneficiary who is also a trustee or other fiduciary not 


reachable. 


(a) No creditor or assignee of a beneficiary shall have the power to reach an 
interest of a beneficiary or any other person who holds an unconditional or 
conditional removal or replacement power over a trustee or other fiduciary. 
Such power over a trustee or other fiduciary is personal to the holder and shall 
not be exercised by the holder’s creditors. No court shall direct a holder to 


exercise the power. 
(b) Subject to § 35-15-504(b)(3): 


(1) No creditor or assignee of a beneficiary may reach an interest of a 
beneficiary who is also a trustee, cotrustee or other fiduciary, or otherwise 
compel a distribution because the beneficiary is then serving as a trustee, 


cotrustee or other fiduciary; and 


(2) No court may foreclose against a beneficiary’s interest described in 


subdivision (b)(1). 


History. 
Acts 2013, ch. 390, § 23. 


Compiler’s Notes. 

Acts 20138, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2018; 


(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
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the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 
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(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-508. 

This section adds further creditor protection 
to the Tennessee Uniform Trust Code in two 
cases covered in subsections (a) and (b), 
respectively. 

This section has no similar provision in the 
Uniform Trust Code. To the extent this section 
is in conflict with the Uniform Trust Code, any 
restatement or any other foreign law, such 
foreign law is not precedential or controlling 
and is rejected by the Tennessee Uniform Trust 
Code. 

Subsection (a) provides that No creditor or 
assignee (hereinafter in the comments to this 
section, individually and collectively, simply 
“creditor”) of a beneficiary can reach the inter- 
est of any beneficiary or other person who holds 


any power to remove or replace any trustee, 
cotrustee or other fiduciary (hereinafter in the 
comments to this section, individually and col- 
lectively, simply “fiduciary”). Such power is 
personal to the holder solely in their capacity as 
its holder and not as a beneficiary or other 
person having a relationship to the trust. The 
preceding also has the effect that no court can 
force any such holder to exercise such power. 

Subsection (b) provides that, subject to the 
provisions of T.C.A. § 35-15-504(b)(5) (regard- 
ing beneficiaries under discretionary interests 
also serving as a fiduciary), the fact that a 
beneficiary is also serving as a fiduciary in no 
way lessens the creditor protection offered by 
the various provisions of the Tennessee Uni- 
form Trust Code, even to the extent that no 
court may foreclose on any such beneficiary- 
fiduciary’s interest. 


35-15-509. Judicial foreclosure of beneficial interests, powers of ap- 
pointment, and reserved powers prohibited — Certain 


reaches prohibited. 


Regardless of whether or not a trust contains a spendthrift provision: 
(1) No beneficial interest, power of appointment, or reserved power in a 


trust shall be judicially foreclosed; 


(2) No creditor or assignee shall reach a power of appointment or a 
remainder interest at the trust level and such creditor or assignee shall wait 
until any funds are distributed relative to such power of appointment or 
remainder interest before such creditor or assignee may reach such funds; 

(3) No creditor or assignee shall reach property transferred pursuant to a 
power of appointment exercised by a decedent unless the power of appoint- 
ment was actually exercised in favor of the decedent or the decedent’s estate; 


and 


(4) No power of appointment is a property interest. 


History. 
Acts 2018, ch. 390, § 24; 2021, ch. 420, § 20. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 


(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
per Abbe S 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
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the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 20138, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
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other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


Amendments. 
The 2021 amendment added (3); and redes- 
ignated former (3) as present (4). 


Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-509. 

This section adds further creditor protection 
to the Tennessee Uniform Trust Code. 

This section has no similar provision in the 
Uniform Trust Code. To the extent this section 
is in conflict with the Uniform Trust Code, any 
restatement or any other foreign law, such 
foreign law is not precedential or controlling 
and is rejected by the Tennessee Uniform Trust 
Code. . 

The provisions of this section are not depen- 
dent on whether or not a trust contains a 
spendthrift provision and applies in both cases. 

Subdivision (1) precludes a court from judi- 


cially foreclosing on any beneficial interest, 
power of appointment or reserved power con- 
tained in a trust. 

Subdivision (2) precludes any creditor or as- 
signee from reaching a power of appointment or 
a remainder interest at the trust level. Such 
creditor or assignee must wait until any funds 
are distributed relative to the power of appoint- 
ment or remainder interest before reaching 
such funds. 

Subdivision 3 clarifies that the mere exis- 
tence of a general power of appointment does 
not cause assets subject to the power to be 
reachable by the power holder’s creditors. 

Subdivision (4) precludes the possibility that 
any power of appointment is deemed in any 
way to be a property interest. 


35-15-510. Immunity from claims of separate creditors of trust prop- 
erty conveyed to trustee by husband and wife as tenants 


by the entirety. 


(a) As used in this section, “proceeds” means: 

(1) Property acquired by the trustee upon the sale, lease, license, 
exchange, or other disposition of property originally conveyed by a 
husband and wife as tenants by the entirety to a trustee or trustees; 

(2) Property collected by the trustee on, or distributed on account of, 
property originally conveyed by a husband and wife as tenants by the 


entirety to a trustee or trustees; 


(3) Rights arising out of property originally conveyed by a husband and 
wife as tenants by the entirety to a trustee; 

(4) Claims arising out of the loss, nonconformity, or interference with 
the use of, defects or infringement of rights in, or damage to, property 
originally conveyed by a husband and wife as tenants by the entirety to a 


trustee; 


(5) Insurance payable by reason of the loss or nonconformity of, defects 
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or infringement of rights in, or damage to, property originally conveyed by 

a husband and wife as tenants by the entirety to a trustee; or 

(6) Property held by the trustee that is otherwise traceable to property 
originally conveyed by a husband and wife as tenants by the entirety to a 
trustee or the property proceeds described in subdivisions (a)(1)-(5). 

(b) Any property of a husband and wife that was held by them as tenants 
by the entirety and subsequently conveyed as tenants by the entirety to the 
trustee or trustees of one (1) or more trusts, and the proceeds of that 
property, shall have the same immunity from the claims of their separate 
creditors as would exist if the husband and wife had continued to hold the 
property or its proceeds as tenants by the entirety, so long as: 

(1) The husband and wife remain married; 

(2) The property or its proceeds continues to be held in trust by the 
trustee or trustees or their successors in trust; 

(3) The trust or trusts are, while both settlors are living, revocable by 
either settlor or both settlors, acting together; 

(4) Both the husband and the wife are permissible current beneficiaries 
of the trust or trusts while living; and 

(5) The trust instrument, deed, or other instrument of conveyance 
provides that this section shall apply to the property or its proceeds. 

(c) After the death of the first of the husband and wife to die, all property 
held in trust that was immune from the claims of their separate creditors 
under subsection (b) immediately prior to the individual’s death shall 
continue to have the same immunity from the claims of the decedent’s 
separate creditors as would have existed if the husband and wife had 
continued while both were alive to hold the property conveyed in trust, or its 
proceeds, as tenants by the entirety. To the extent that the surviving spouse 
remains a beneficiary of the trust and has the power, exercisable in the 
individual capacity of the surviving spouse, to vest in the surviving spouse 
individually title to the property that was immune from the claims of the 
separate creditors of the decedent under subsection (b), the property shall be 
subject to the claims of the separate creditors of the surviving spouse. 

(d) The immunity from the claims of separate creditors under subsections 
(b) and (c) may be waived as to any specific creditor or any specifically 
described trust property, including all separate creditors of a husband and 
wife or all former tenancy by the entirety property conveyed to the trustee or 
trustees, by the express provisions of a trust instrument, deed, or other 
instrument of conveyance, or by the written consent of both the husband and 
the wife. 

(e)(1) Except as provided in subdivision (e)(2), immunity from the claims 

of separate creditors under subsections (b) and (c) shall be waived if a 

trustee executes and delivers a financial statement for the trust that fails 

to disclose the requested identity of property held in trust that is immune 
from the claims of separate creditors. 

(2) Immunity is not waived under this subsection (e) if the identity of 
the property that is immune from the claims of separate creditors and the 
fact of such immunity is otherwise reasonably disclosed by: 

(A) Apublicly recorded deed or other instrument of conveyance by the 
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husband and wife to the trustee; 

(B) Awritten memorandum by the husband and wife, or by a trustee, 
that is recorded among the land records or other public records in the 
county or other jurisdiction where the records of the trust are regularly 
maintained; or 

(C) The terms of the trust instrument, including any schedule or 
exhibit attached to the trust instrument, if a copy of the trust instru- 
ment is provided with the financial statement. 

(3) A waiver under this subsection (e) shall be effective only as to: 

(A) The person to whom the financial statement is delivered by the 
trustee; 

(B) The particular trust property held in trust for which the immu- 
nity from the claims of separate creditors is insufficiently disclosed on 
the financial statement; and 

(C) The transaction for which the disclosure was sought. 

(f) In any dispute relating to the immunity of trust property from the 
claims of a separate creditor of a husband or wife, the trustee has the burden 
of proving the immunity of the trust property from the creditor’s claims. 

(g) In the event that any transfer of real property held in tenancy by the 
entirety to a trustee of a trust as provided under subsection (b) is held 
invalid by any court of proper jurisdiction, or if the trust is revoked or 
dissolved by a court decree or operation of law, while both spouses are living, 
then immediately upon the occurrence of either event, absent a contrary 
provision in a court decree, all real property held in the trust automatically 
shall be deemed for all purposes to be held by both spouses as tenants by the 
entirety. 

(h) No transfer by a husband and wife described in subsection (b) shall 
affect or change either settlor’s marital property rights to the transferred 
property or interest therein immediately prior to such transfer in the event | 
of dissolution of marriage of the spouses, unless both spouses otherwise | 
expressly agree otherwise in writing. Upon entry of a decree granting 
divorce or annulment between the spouses, the immunity from the claims of 
separate creditors under subsection (b) shall terminate immediately. 

(i) After a conveyance to a trustee described in subsection (b), the property 
transferred is tenancy by the entirety property held by husband and wife | 
subject to this section. 

(j) This section may not be construed to affect existing state law with 
respect to tenancies by the entirety. This section applies only to tenancy by | 
the entirety property conveyed to a trustee or trustees on or after July 1, 
2014. | 








History. tenancy by the entirety property held by hus- 

Acts 2014, ch. 829, § 6; 2021, ch. 420, § 9 band” for “shall no longer be held by the hus- 
band” and substituted “subject to this section” 
for “as tenants by the entirety”. 








Compiler’s Notes. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to Effective Dates. 
actions occurring on or after July 1, 2021. Acts 2021, ch. 420, § 26. July 1, 2021. 


Amendments. Cross-References. 
The 2021 amendment in (i), substituted “is Tenancies by the entirety, § 66-1-109. 
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Law Reviews. 
Where There’s a Will: New Tennessee Trusts 


Map Route to Better Estate Planning for Mar- 
ried Clients, 50 Tenn. B.J. 28 (2014). 


PART 6 
REVOCABLE TRUSTS 


35-15-601. Capacity of settlor of revocable trust — Form of execution 
for post-death disposition. 


The capacity required to create, amend, revoke, or add property to a 
revocable trust, or to direct the actions of the trustee of a revocable trust, is the 
same as that required to make a will. To be effective as a post death disposition 
of property transferred during the transferor’s life or by the transferor’s will to 
a trust of which the transferor is the settlor or deemed to be the settlor, neither 
a revocable nor irrevocable trust existing on or executed after July 1, 2004, has 


to be executed with the formalities of a will. 


History. 
Acts 2004, ch. 537, § 47; 2005, ch. 99, § 8. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


General Comment. The provisions of this 
part in some ways diverge from the Uniform 
Trust Code and the restatements. To the extent 
this part is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

This part deals with issues of significance not 
totally settled under prior law. Because of the 
widespread use in recent years of the revocable 
trust as an alternative to a will, this short part 
is one of the more important parts of the 
Tennessee Uniform Trust Code. This part and 
the other parts of the Tennessee Uniform Trust 
Code treat the revocable trust as the functional 
equivalent of a will. T-C.A. § 35-15-601 pro- 
vides that the capacity standard for wills ap- 
plies in deter-mining whether the settlor had 
capacity to create a revocable trust. T.C.A. 
§ 35-15-602, after providing that a trust is 
presumed revocable unless stated otherwise, 
prescribes the procedure for revocation or 
amendment, whether the trust contains one or 
several settlors. T.C.A. § 35-15-603 provides 
that while a trust is revocable and the settlor 
has capacity, the rights of the beneficiaries are 
subject to the settlor’s control. T.C.A. § 35-15- 
604 prescribes a statute of limitations on con- 
test of revocable trusts. 

T.C.A. §§ 35-15-601 and 35-15-604, because 
they respectively address requirements relat- 
ing to creation of trusts and limitations of 
action, is not subject to alteration or restriction 
in the terms of the trust. See T.C.A. § 35-15- 
105. Notwithstanding the above, unlike the 


Uniform Trust Code, the Tennessee Uniform 
Trust Code provides that a no-contest (or simi- 
lar) provision will generally be enforced accord- 
ing to its terms. See T.C.A. § 35-15-1014. 

T.C.A. §§ 35-15-602 and 35-15-603 are fully 
subject to the settlor’s control. 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-601. 

This section is patterned after Restatement 
(Third) of Trusts § 11(1) (Tentative Draft No. 1, 
approved 1996). The revocable trust is used 
primarily as a will substitute, with its key 
provision being the determination of the per- 
sons to receive the trust property upon the 
settlor’s death. To solidify the use of the revo- 
cable trust as a device for transferring property 
at death, the settlor usually also executes a 
pourover will. The use of a pourover will as- 
sures that property not transferred to the trust 
during life will be combined with the property 
the settlor did manage to convey. Given this 
primary use of the revocable trust as a device 
for disposing of property at death, the capacity 
standard for wills rather than that for lifetime 
gifts should apply. The application of the capac- 
ity standard for wills does not mean that the 
revocable trust must be executed with the for- 
malities of a will. Moreover, the Tennessee 
Uniform Trust Code (unlike the law of some 
states, e.g., Florida), statutorily states in this 
section that neither a revocable or irrevocable 
trust (pour-over or non-pour-over), even one 
containing testamentary dispositions, need be 
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made with the formalities of a will. 

There are no execution requirements under 
this Code for a trust not created by will, and a 
trust not containing real property may be cre- 
ated by an oral statement. See T.C.A. 
§ 35-15-407. 

The Tennessee Uniform Trust Code does not 
explicitly spell out the standard of capacity 
necessary to create other types of trusts, al- 
though T.C.A. § 35-15-402 does require that 
the settlor have capacity. This section includes 
a capacity standard for creation of a revocable 
trust because of the uncertainty in the case law 
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and the importance of the issue in modern 
estate planning. No such uncertainty exists 
with respect to the capacity standard for other 
types of trusts. To create a testamentary trust, 
the settlor must have the capacity to make a 
will. To create an irrevocable trust, the settlor 
must have the capacity that would be needed to 
transfer the property free of trust. See gener- 
ally Restatement (Third) of Trusts § 11 (Tenta- 
tive Draft No. 1, approved 1996); Restatement 
(Third) of Property: Wills and Other Donative 
Transfers § 8.1 (Tentative Draft No. 3, ap- 
proved 2001). 


35-15-602. Revocation or amendment of revocable trust. 


(a) Unless the terms of a trust expressly provide that the trust is irrevo- 
cable, the settlor may revoke or amend the trust. This subsection (a) does not 
apply to a trust created under an instrument executed before July 1, 2004. 

(b) If a revocable trust is created or funded by more than one (1) settlor: 

(1) To the extent the trust consists of community property, the trust may 
be revoked by either spouse acting alone but may be amended only by joint 
action of both spouses; 

(2) To the extent the trust consists of property other than community 
property, each settlor may revoke or amend the trust with regard to the 
portion of the trust property attributable to that settlor’s contribution; and 

(3) At the death of one (1) settlor, each surviving settlor shall have the 
right to revoke the trust as to that surviving settlor’s portion of the trust as 
determined by the type of property in accordance with subdivisions (b)(1) 
and (b)(2). 

(c) The settlor may revoke or amend a revocable trust: 

(1) By substantial compliance with a method provided in the terms of the 
trust; or 

(2) If the terms of the trust do not provide a method or the method 
provided in the terms is not expressly made exclusive, by: 

(A) A later will or codicil that expressly refers to the trust or specifically 
devises property that would otherwise have passed according to the terms 
of the trust; or 

(B) Any other method manifesting clear and convincing evidence of the 
settlor’s intent. 

(d) Upon revocation of a revocable trust, the trustee shall deliver the trust 
property as the settlor directs. However, with respect to community property 
under subdivision (b)(1), the trustee shall deliver the property one-half (14) to 
each spouse unless the governing instrument specifically states otherwise. 

(e) Asettlor’s powers with respect to revocation, amendment, or distribution 
of trust property may be exercised by an agent under a power of attorney only 
to the extent expressly authorized by the terms of the trust or the power. 

(f) A conservator of the settlor or, if no conservator has been appointed, a 
guardian of the settlor may exercise a settlor’s powers with respect to 
revocation, amendment, or distribution of trust property only if the trust 


instrument specifically grants to the conservator or guardian the power to 


revoke or amend the trust or distribute trust property. 
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(g) A trustee who does not know that a trust has been revoked or amended 
is not liable to the settlor or settlor’s successors in interest for distributions 


made and other actions taken on the assumption that the trust had not been 


amended or revoked. 
History. 
Acts 2004, ch. 537, § 48. 


Law Reviews. 
Tennessee Uniform Trust Code: New Formu- 


lation for a Trusty Tool (Marshall H. Peterson), 
41 No. 1 Tenn. B.J. 24 (2005). 


NOTES TO DECISIONS 


1. Substantial Compliance. 

Fifth codicil to a will was not substantially in 
compliance with the specified method for revo- 
cation or amendment, as required by T.C.A. 
§ 35-15-602(c)(1), where the codicil did not re- 
fer to either of the trusts, the decedent had not 
signed the written instrument as the grantor or 
the trustee as the trusts expressly mandated, 


the codicil expressly stated the decedent’s in- 
tent to amend his will, not a trust, and al- 
though the decedent had executed four prior 
codicils to his will, he had never attempted to 
amend any of the terms of the trusts by means 
of a codicil. In re Estate of Hunter, — S.W.3d —, 
2019 Tenn. App. LEXIS 558 (Tenn. Ct. App. 
Nov. 13, 2019). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-602. 

The provisions of this section in some ways 
diverge from the Uniform Trust Code and the 
restatements. To the extent this section is in 
conflict with the Uniform Trust Code, any re- 
statement or any other foreign law, such for- 
eign law is not precedential or controlling and 
is rejected by the Tennessee Uniform Trust 
Code. 

Subsection (a), which provides that a settlor 
may revoke or modify a trust unless the terms 
of the trust expressly state that the trust is 
irrevocable, changes the common law. After its 
effective date of July 1, 2004, the Tennessee 
Uniform Trust Code reverses the traditional 
common law rule that a trust is presumed 
irrevocable absent evidence of contrary intent. 
See Restatement (Second) of Trusts § 330 
(1959). The Tennessee Uniform Trust Code pre- 
sumes irrevocability when the instrument is 
silent because the instrument was likely 
drafted by a nonprofessional, who intended the 
trust as a will substitute. The most recent 
revision of the Restatement of Trusts similarly 
reverses the former approach. A trust is pre- 
sumed revocable if the settlor has retained a 
beneficial interest. See Restatement (Third) of 
Trusts § 63 cmt. c (Tentative Draft No. 3, 
approved 2001). Because professional drafters 
habitually spell out whether or not a trust is 
revocable, subsection (a) will have limited 
application. 

A power of revocation includes the power to 
amend. An unrestricted power to amend may 
also include the power to revoke a trust. See 


Restatement (Third) of Trusts § 63 cmt. g (Ten- 
tative Draft No. 3, approved 2001); Restatement 
(Second) of Trusts § 331 cmt. g & h (1959). 

Subsection (b), differs from the Uniform 
Trust Code regarding default rules for revoca- 
tion or amendment of a trust having several 
settlors. The settlor’s authority to revoke or 
modify the trust depends on whether the trust 
contains community property. To the extent the 
trust contains community property, the trust 
may be revoked by either spouse acting alone 
but may be amended only by joint action of both 
spouses. The purpose of this provision, and the 
reason for the use of joint trusts in community 
property states, is to preserve the community 
character of property transferred to the trust. 
While Tennessee is not a community property, 
contributions of community property to trusts 
created in noncommunity property states do 
occur. This is due to the mobility of settlors, and 
the fact that community property retains its 
community character when a couple moves 
from a community to a noncommunity state. 

With respect to separate property contrib- 
uted to the trust, or all property of the trust if 
none of the trust property consists of commu- 
nity property, subsection (b) provides that each 
settlor may revoke or amend the trust as to the 
por-tion of the trust contributed by that settlor. 
The rule is included because of the increasing 
use of joint trusts in noncom-munity property 
states in recent years. 

Subsection (b) does not address the many 
technical issues that can arise in determining 
the settlors’ proportionate contribution to a 
joint trust. Most problematic are contributions 
of jointly-owned property. In the case of joint 
tenancies in real estate, each spouse would 
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presumably be treated as having made an 
equal contribution because of the right to sever 
the interest and convert it into a tenancy in 
common. This is in contrast to joint accounts in 
financial institutions, ownership of which in 
most states is based not on fractional interest 
but on actual dollar contribution. See, e.g., 
Uniform Probate Code § 6-211. Most difficult 
may be determining a contribution rule for 
entireties property. 

Unlike the Uniform Trust Code, subdivision 
(b)(3) does not explicitly require that the other 
settlor or settlors be notified if a joint trust is 
revoked by less than all of the settlors., but 
such notice would be required pursuant to 
T.C.A. § 35-15-603. While a trust is revocable 
and the settlor has capacity, T.C.A. § 35-15- 
603(a) provides that the duties of the trustee, 
including the duty to keep the beneficiaries 
informed of administrative developments, are 
owed exclusively to the settlor. With respect to 
trusts having several settlors, T.C.A. § 35-15- 
603(b) clarifies that the trustee’s duties, includ- 
ing the duty to keep the certain beneficiaries 
informed of developments, are owed to all set- 
tlors having capacity. Notifying the other set- 
tlor or settlors of the revocation or amendment 
will place them in a better position to protect 
their interests. If the revocation or amendment 
by less than all of the settlors breaches an 
implied agreement not to revoke or amend the 
trust, those harmed by the action can sue for 
breach of contract. If the trustee fails to notify 
the other settlor or settlors of the revocation or 
amendment, the parties aggrieved by the trust- 
ee’s failure can sue the trustee for breach of 
trust. 

Subsection (c), which is similar to Restate- 
ment (Third) of Trusts $ 63 cmt. h & i (Tenta- 
tive Draft No. 3, approved 2001), specifies the 
method of revocation and amendment. Revoca- 
tion of a trust differs fundamentally from revo- 
cation of a will. Revocation of a will, because a 
will is not effective until death, cannot affect an 
existing fiduciary relationship. With a trust, 
however, because a revocation will terminate 
an already existing fiduciary relationship, 
there is a need to protect a trustee who might 
act without knowledge that the trust has been 
revoked. There is also a need to protect trustees 
against the risk that they will misperceive the 
settlor’s intent and mistakenly assume that an 
informal document or communication consti- 
tutes a revocation when that was not in fact the 
settlor’s intent. To protect trustees against 
these risks, drafters habitually insert provi- 
sions providing that a revocable trust may be 
revoked only by delivery to the trustee of a 
formal revoking document. Some courts require 
strict compliance with the stated formalities. 
Other courts, recognizing that the formalities 
were inserted primarily for the trustee’s and 
not the settlor’s benefit, will accept other meth- 
ods of revocation as long as the settlor’s intent 
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is clear. See Restatement (Third) of Trusts § 63 
Reporter’s Notes to cmt. h-j (Tentative Draft 
No. 3, approved 2001). 


The Tennessee Uniform Trust Code tries to 


effectuate the settlor’s intent to the maximum 
extent possible while at the same time protect- 
ing a trustee against inadvertent liability. 
While notice to the trustee of a revocation is 
good practice, this section does not make the 
giving of such notice a prerequisite to a trust’s 
revocation. To protect a trustee who has not 
been notified of a revocation or amendment, 
subsection (g) provides that a trustee who does 
not know that a trust has been revoked or 
amended is not liable to the settlor or settlor’s 
successors in interest for distributions made 
and other actions taken on the assumption that 
the trust, as unamended, was still in effect. 
However, to honor the settlor’s intent, subsec- 
tion (c) generally honors a settlor’s clear expres- 
sion of intent even if inconsistent with stated 
formalities in the terms of the trust. 

Under subsection (c), the settlor may revoke 
or amend a revocable trust by substantial com- 
pliance with the method specified in the terms 
of the trust or by a later will or codicil or any 
other method manifesting clear and convincing 
evidence of the settlor’s intent. Only if the 
method specified in the terms of the trust is 
made exclusive is use of the other methods 
prohibited. Even then, a failure to comply with 
a technical requirement, such as required no- 
tarization, may be excused as long as compli- 
ance with the method specified in the terms of 
the trust is otherwise substantial. 

While revocation of a trust will ordinarily 
continue to be accomplished by signing and 
delivering a written document to the trustee, 
other methods, such as a physical act or an oral 
statement coupled with a withdrawal of the 
property, might also demonstrate the necessary 
intent. These less formal methods, because 
they provide less reliable indicia of intent, will 
often be insufficient, however. The method 
specified in the terms of the trust is a reliable 
safe harbor and should be followed whenever 
possible. 

Revocation or amendment by will is men- 
tioned in subsection (c) not to encourage the 
practice but to make clear that it is not pre- 
cluded by omission. See Restatement (Third) of 
Property: Will and Other Donative Transfers 
§ 7.2 cmt. e (Tentative Draft No. 3, approved 
2001), which validates revocation or amend- 
ment of will substitutes by later will. Situations 
do arise, particularly in death-bed cases, where 
revocation by will may be the only practicable 
method. In such cases, a will, a solemn docu- 
ment executed with a high level of formality, 
may be the most reliable method for expressing 
intent. A revocation in a will ordinarily becomes 
effective only upon probate of the will following 
the testator’s death. See Restatement (Third) of 
Trusts § 63 Reporter’s Notes to cmt. h-i (Tenta- 
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tive Draft No. 3, approved 2001). 

A residuary clause in a will disposing of the 
estate differently than the trust is alone insuf- 
ficient to revoke or amend a trust. The provi- 
sion in the will must either be express or the 
will must dispose of specific assets contrary to 
the terms of the trust. The substantial body of 
law on revocation of Totten trusts by will offers 
helpful guidance. The authority is collected in 
William H. Danne, Jr., Revocation of Tentative 
(“Totten”) Trust of Savings Bank Account by 
Inter Vivos Declaration or Will, 46 A.L.R. 3d 
487 (1972). 

Subsection (c) does not require that a trustee 
concur in the revocation or amendment of a 
trust. Such a concurrence would be necessary 
only if required by the terms of the trust. If the 
trustee concludes that an amendment unac- 
ceptably changes the trustee’s duties, the 
trustee may resign as provided in T.C.A. 
§ 35-15-705. 

Subsection (d), providing that upon revoca- 
tion the trust property is to be distributed as 
the settlor directs, codifies a provision com- 
monly included in revocable trust instruments. 
If the trust contains community property, the 
trustee is required on revocation to distribute 
the property one-half (1/2) to each spouse un- 
less the instrument directs otherwise. 

A settlor’s power to revoke is not terminated 
by the settlor’s incapacity. The power to revoke 
may instead be exercised by an agent under a 
power of attorney as authorized in subsection 
(e), by a conservator or guardian as authorized 
in subsection (f), or by the settlor personally if 
the settlor regains capacity. 

Subsection (e), which is similar to Restate- 
ment (Third) of Trusts § 63 cmt. | (Tentative 
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Draft No. 3, approved 2001), authorizes an 
agent under a power of attorney to revoke or 
modify a revocable trust only to the extent the 
terms of the trust or power of attorney ex- 
pressly so permit. An express provision is re- 
quired because most settlors usually intend 
that the revocable trust, and not the power of 
attorney, to function as the settlor’s principal 
property management device. The power of 
attorney is usually intended as a backup for 
assets not transferred to the revocable trust or 
to ad-dress specific topics, such as the power to 
sign tax returns or apply for government ben- 
efits, which may be beyond the authority of a 
trustee or are not customarily granted to a 
trustee. 

Subsection (f) addresses the authority of a 
conservator to revoke or amend a revocable 
trust. Under Tennessee law a “conservator” is 
appointed by the court to manage the ward’s 
party and to make decisions with respect to the 
ward’s personal affairs. See T.C.A. § 35-15-1038. 
Consequently, subsection (f) authorizes a con- 
servator to exercise a settlor’s power to revoke 
or amend a trust only if the instrument autho- 
rizes a conservator to have that power. 

Steps a conservator can take to stem possible 
abuse is not limited to petitioning to revoke the 
trust. The conservator could petition for re- 
moval of the trustee under T.C.A. § 35-15-706. 
The conservator, acting on the settlor-beneficia- 
ry’s behalf, could also bring an action to enforce 
the trust according to its terms. Pursuant to 
T.C.A. § 35-15-3038, a conservator may act on 
behalf of the beneficiary whose estate the con- 
servator controls whenever a consent or other 
action by the beneficiary is required or may be 
given under the Tennessee Uniform Trust 
Code. 


35-15-603. Settlor’s powers — Powers of withdrawal. 


(a) While a trust is revocable and the settlor has capacity to revoke the 
trust, rights of the beneficiaries are subject to the control of, and the duties of 
the trustee are owed exclusively to, the settlor. 

(b) Ifa revocable trust has more than one (1) settlor, the duties of the trustee 
are owed to all of the settlors having capacity to revoke the trust. 

(c) During the period the power may be exercised, the holder of a power of 
withdrawal has the rights of a settlor of a revocable trust under this section to 
the extent of the property subject to the power. 


History. 
Acts 2004, ch. 537, § 49. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-6083. 


This section has the effect of postponing 
enforcement of the rights of the beneficiaries of 
a revocable trust until the death or incapacity 
of the settlor or other person holding the power 
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to revoke the trust. This section thus recognizes 
that the settlor of a revocable trust is in control 
of the trust and should have the right to enforce 
the trust. 

Pursuant to this section, the duty under 
T.C.A. § 35-15-813 to inform and report to 
beneficiaries is owed to the settlor of a revo- 
cable trust as long as the settlor has capacity. 
In the case of a trust having several settlors, 
subsection (b) clarifies that this duty extends to 
all settlors having capacity. Should fewer than 
all settlors revoke or modify their pportionof 
the trust, the trustee must notify the other 
settlor or settlors of the action. See the section 
comment to T.C.A. § 35-15-602. 

If the settlor loses capacity, subsection (a) no 
longer applies, with the consequence that the 
rights of the beneficiaries are no longer subject 
to the settlor’s control. Certain beneficiaries are 
entitled to request information concerning the 
trust and the trustee must provide the benefi- 
ciaries with such information as may be re- 
quired under T.C.A. § 35-15-813. However, be- 
cause this section (and unlike under the 
Uniform Trust Code, significant portions of 
T.C.A. § 35-15-813) may be freely overridden in 
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the terms of the trust (and relative to T.C.A. 
§ 35-15-813 also by a writing of a settlor, a 
trust advisor or trust protector), a settlor is 
(and in some cases others are) free to deny the 
beneficiaries these rights, even to the point of 
directing the trustee not to inform them of the 
existence of the trust. Also, should an incapaci- 
tated settlor later regain capacity, the benefi- 
ciaries’ rights will again be subject to the set- 
tlor’s control. The cessation of the settlor’s 
control upon the settlor’s incapacity or death 
does not mean that the beneficiaries may re- 
open transactions the settlor approved while 
having capacity. 

Typically, the settlor of a revocable trust will 
also be the sole or primary beneficiary of the 
trust. Upon the settlor’s incapacity, any right of 
action the settlor-trustee may have against the 
trustee for breach of fiduciary duty will pass to 
the settlor’s agent or conservator. 

Subsection (c) makes clear that a holder of a 
power of withdrawal has the same powers over 
the trust as the settlor of a revocable trust. 
Equal treatment is warranted due to the hold- 
er’s equivalent power to control the trust. For 
the definition of power of withdrawal, see 
T.C.A. § 35-15-1038. 


35-15-604. Limitation on action contesting validity of revocable trust 
— Distribution of trust property. 


(a) Aperson may commence a judicial proceeding to contest the validity of a 
trust that was revocable immediately preceding the settlor’s death within the 
earlier of: 

(1) Two (2) years after the settlor’s death; or 

(2) One hundred twenty (120) days after the trustee sent the person a 
copy of the trust instrument and a notice informing the person of the trust’s 
existence, of the trustee’s name and address, and of the time allowed for 
commencing a proceeding. 

(b) Upon the death of the settlor of a trust that was revocable immediately 
preceding the settlor’s death, the trustee may proceed to distribute the trust 
property in accordance with the terms of the trust. The trustee is subject to 
liability for doing so if: 

(1) The trustee knows of a pending judicial proceeding contesting the 
validity of the trust; or 

(2) A potential contestant has notified the trustee of a possible judicial 
proceeding to contest the trust and a judicial proceeding is commenced 
within sixty (60) days after the contestant sent the notification. 

(c) A beneficiary of a trust that is determined by a court proceeding to be 
invalid is liable to return to the court any distribution received for proper 
distribution. If the beneficiary refuses to return the distribution after being 
ordered by the court, the beneficiary shall be liable for all costs incurred for 
recovery of the distribution. 


History. 
Acts 2004, ch. 537, § 50. 


ne ae 


ea ei 


—— 
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NOTES TO DECISIONS 


1. Timeliness. 

Dismissal of lawsuit to set aside a decedent’s 
trust was inappropriate because the trial court 
erred in applying the statute of limitations for a 
breach of fiduciary duty as the complainant 
alleged lack of capacity and undue influence, 
but did not allege that the trustees were acting 
in a fiduciary capacity at the time of signing. 
Furthermore, the lawsuit was timely filed un- 
der the correct statute of limitations within two 


years after decedent’s death, as there was no 
indication that the complainant was provided a 
copy of the trust instrument. In re Eleanor 
Chappell Revocable Living Trust, — S.W.3d —, 
2018 Tenn. App. LEXIS 715 (Tenn. Ct. App. 
Dec. 10, 2018), review denied and ordered not 
published, In re Chappell Revocable Living 
Trust, — S.W.3d —, 2019 Tenn. LEXIS 186 
(Tenn. Apr. 12, 2019). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-604. 

This section provides finality to the question 
of when a contest of a revocable trust may be 
brought. The section is designed to allow an 
adequate time in which to bring a contest while 
at the same time permitting the expeditious 
distribution of the trust property following the 
settlor’s death. The two (2) years is the same 
statute of limitations on contesting a will ad- 
mitted to probate in common form. 

Unlike the Uniform Trust Code, the Tennes- 
see Uniform Trust Code provides that a no- 
contest (or similar) provision will generally be 
enforced according to its terms. See T.C.A. 
§ 35-15-1014. Subject to such section, a trust 
can be contested on a variety of grounds. For 
example, the contestant may allege that no 
trust was created due to lack of intent to create 
a trust or lack of capacity (see T.C.A. § 35-15- 
402), that undue influence, duress, or fraud was 
involved in the trust’s creation (see T.C.A. § 35- 
15-406), or that the trust had been revoked or 
modified (see T.C.A. § 35-15-602). A “contest” is 
an action to invalidate all or part of the terms of 
the trust or of property transfers to the trustee. 
An action against a beneficiary or other person 
for intentional interference with an inheritance 
or gift, not being a contest, is not subject to this 
section. For the law on intentional interference, 
see Restatement (Second) of Torts § 774B 
(1979). Nor does this section preclude an action 
to determine the validity of a trust that is 
brought during the settlor’s lifetime, such as a 
petition for a declaratory judgment, if such 
action is authorized by other law. See T.C.A. 
§ 35-15-106 (Tennessee Uniform Trust Code 
supplemented by common law of trusts and 
principles of equity, subject to the exceptions 
contained in such section). 

This section applies only to a revocable trust 
that becomes irrevocable by reason of the set- 
tlor’s death. A trust that became irrevocable by 
reason of the settlor’s lifetime release of the 
power to revoke is outside its scope. A revocable 
trust does not become irrevocable upon a set- 


tlor’s loss of capacity. Pursuant to T.C.A. § 35- 
15-602, the power to revoke may be exercised 
by the settlor’s agent, conservator, or guardian, 
or personally by the settlor if the settlor regains 
capacity. 

Subsection (a) specifies a time limit on when 
a contest can be brought. A contest is barred 
upon the first to occur of two possible events. 
The maximum possible time for bringing a 
contest is two (2) years from the settlor’s death. 
This should provide potential contestants with 
ample time in which to determine whether they 
have an interest that will be affected by the 
trust, even if formal notice of the trust is 
lacking. A trustee who wishes to shorten the 
contest period may do so by giving notice. 
Subdivision (a)(2) bars a contest by a potential 
contestant one hundred twenty (120) days after 
the date the trustee sent that person a copy of 
the trust instrument and informed the person 
of the trust’s existence, of the trustee’s name 
and address, and of the time allowed for com- 
mencing a contest. The one hundred twenty 
(120) day period in subdivision (a)(2) is subor- 
dinate to the two-year bar in subdivision (a)(1). 
A contest is automatically barred two (2) years 
after the settlor’s death even if notice is sent by 
the trustee less than one hundred twenty (120) 
days prior to the end of that period. 

Because only a small minority of trusts are 
actually contested, trustees should not be re- 
strained from making distributions because of 
concern about possible liability should a contest 
later be filed. Absent a protective statute, a 
trustee is ordinarily absolutely liable for mis- 
delivery of the trust assets, even if the trustee 
reasonably believed that the distribution was 
proper. See Restatement (Second) of Trusts 
§ 226 (1959). Subsection (b) addresses liability 
concerns by allowing the trustee, upon the 
settlor’s death, to proceed expeditiously to dis- 
tribute the trust property. The trustee may 
distribute the trust property in accordance with 
the terms of the trust until and unless the 
trustee receives notice of a pending judicial 
proceeding contesting the validity of the trust, 
or until notified by a potential contestant of a 
possible contest, followed by its filing within 


35-15-605 


sixty (60) days. 

Even though a distribution in compliance 
with subsection (b) discharges the trustee from 
potential liability, subsection (c) makes the ben- 
eficiaries of what later turns out to have been 
an invalid trust liable to return any distribu- 
tion received. Issues as to whether the distri- 
bution must be returned with interest, or with 
income earned or profit made are not addressed 
in this section but are left to the law of 
restitution. 

For purposes of notices under this section, 
the substitute representation principles of part 
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3 [T.C.A. § 35-15-301 -- 35-15-305] are appli- 
cable. The notice by the trustee under subdivi- 
sion (a)(2) or by a potential contestant under 
subdivision (b)(2) must be given in a manner 
reasonably suitable under the circumstances 
and likely to result in its receipt. See T.C.A. 
§ 35-15-109. 

This section does not address possible liabil- 
ity for the debts of the deceased settlor or a 
trustee’s possible liability to creditors for dis- 
tributing trust assets. For possible liability of 
the trust, see T.C.A. § 35-15-505 and its Sec- 
tion Comment. 


35-15-605. Written statement or list to dispose of items of tangible 


personal property. 


(a)(1) A revocable (living) trust that becomes irrevocable upon the death of 
its settlor may refer to a written statement or list to dispose of items of 
tangible personal property not otherwise specifically disposed of by the 
revocable trust, other than money, evidences of indebtedness, documents of 
title, securities, and property used in a trade or business. 

(2) To be effective under this section as evidence of the intended disposi- 
tion, the writing: 

(A) Must: 
(i) Be either in the handwriting of the settlor or signed by the settlor; 
(ii) Be dated; and 
(iii) Describe the items and the beneficiaries with reasonable cer- 
tainty; 
(B) May be prepared before or after the execution of the revocable trust; 
(C) May be altered by the settlor after its preparation, provided that the 
settlor signs and dates the alteration; and 
(D) May be a writing that has no significance apart from its effect upon 
the dispositions made by the revocable trust. 

(3) If more than one (1) otherwise effective writings exist or a single 
writing contains properly signed and dated alterations, the provisions of the 
most recent writing or alteration revoke any inconsistent provisions of all 
prior writings. 

(b) A trustee is not liable for any distribution of tangible personal property 


to the apparent beneficiary under the settlor’s revocable trust without actual 
knowledge of the written statement or list, as described in subsection (a), and 
the trustee has no duty to recover property distributed without knowledge of 


the written statement or list. 


History. 
Acts 2019, ch. 197, § 4. 
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PART 7 
OFFICE OF TRUSTEE 


35-15-701. Accepting or declining trusteeship. 


(a) Except as otherwise provided in subsection (c), a person designated as 


trustee accepts the trusteeship: 


(1) By substantially complying with a method of acceptance provided in 


the terms of the trust; or 


(2) If the terms of the trust do not provide a method or the method 
provided in the terms is not expressly made exclusive, by accepting delivery 
of the trust property, exercising powers or performing duties as trustee, or 
otherwise indicating acceptance of the trusteeship. 

(b) A person designated as trustee who has not yet accepted the trusteeship 
may reject the trusteeship. A designated trustee who does not accept the 
trusteeship within a reasonable time after knowing of the designation and the 
assets comprising the trust is deemed to have rejected the trusteeship. 

(c) A person designated as trustee, without accepting the trusteeship, may: 

(1) Act to preserve the trust property if, within a reasonable time after 
acting, the person sends a rejection of the trusteeship to the settlor or, if the 
settlor is dead or lacks capacity, to a qualified beneficiary; and 

(2) Inspect or investigate trust property to determine potential liability 
under environmental or other law or for any other purpose. 


History. 
Acts 2004, ch. 587, § 51. 


Textbooks. 
Tennessee Jurisprudence., 6 Tenn. Juris., 
Charities, §§ 2, 9, 17. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


General Comment. This part contains a se- 
ries of default rules dealing with the office of 
trustee. T.C.A. §§ 35-15-701 and 35-15-702 ad- 
dress the process for getting a trustee into 
office, including the procedures for indicating 
an acceptance and whether bond will be re- 
quired. T.C.A. § 35-15-703 addresses cotrust- 
ees, permitting the cotrustees to act by majority 
action, specifying the extent to which one 
trustee may delegate to another and requiring 
that any trustee keep all other fiduciaries rea- 
sonably informed with information necessary 
for such other fiduciary to perform their respec- 
tive duties. T.C.A. §§ 35-15-704 -- 35-15-707 
address changes in the office of trustee, speci- 
fying the circumstances when a vacancy must 
be filled, the procedure for resignation, the 
grounds for removal, and the process for ap- 
pointing a successor. T.C.A. § 35-15-708 and 
35-15-709 prescribe the standards for deter- 
mining fiduciary compensation and reimburse- 
ment for expenses advanced. 

The Tennessee Uniform Trust Code contains 


six (6) additional sections at T.C.A. §§ 35-15- 
710 — 35-15-715 not found in the Uniform Trust 
Code. These sections all relate to trustees and 
other fiduciaries serving under directed trusts 
as such are defined in T.C.A. 35-15-103 and as 
provided for in T.C.A. § 35-15-808. Each of the 
following govern fiduciaries other than a 
trustee or cotrustee when such other fiduciaries 
are serving: 

T.C.A. § 35-15-710 details when a fiduciary 
will be an excluded fiduciary as such is defined 
in 35-15-1083. 

T.C.A. § 35-15-711, which deals with accept- 
ing or declining fiduciary appointments is 
analogous to T.C.A. § 35-15-701 

T.C.A. § 35-15-712, which deals with fiducia- 
ry’ bond is analogous to T.C.A. § 35-15-702 

T.C.A. § 35-15-7183, which deals with fidu- 
ciary vacancies is analogous to T.C.A. 
§ 35-15-704 

T.C.A. § 35-15-714, which deals with resig- 
nation of fiduciary is analogous to T.C.A. 


35-15-702 


§ 35-15-705 

T.C.A. § 35-15-715, which deals with re- 
moval of fiduciary is analogous to T.C.A. 
§ 35-15-706. 

Except for 

the court’s authority to require, dispense 
with, modify or terminate a bond under T.C.A. 
8§ 35-15-702 or 35-15-712; and 

the power of a court to adjust a fiduciary’s 
compensation specified in the terms of the trust 
which is unreasonably low or high under T.C.A. 
§ 35-15-708; all of the provisions of this chap- 
ter are subject to modification in the terms of 
the trust. See T.C.A. § 35-15-105. 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-701. 

This section, which specifies the require- 
ments for a valid acceptance of the trusteeship, 
implicates many of the same issues that arise 
in determining whether a trust has been re- 
voked. Consequently, the two provisions track 
each other closely. Compare subsection 701(a), 
with T.C.A. § 35-15-602(c) (procedure for re- 
voking or modifying trust). Procedures speci- 
fied in the terms of the trust are recognized, but 
only substantial, not literal compliance is re- 
quired. A failure to meet technical require- 
ments, such as notarization of the trustee’s 
signature, does not result in a failure to accept. 
Ordinarily, the trustee will indicate acceptance 
by signing the trust instrument or signing a 
separate written instrument. However, this 
section validates any other method demon- 
strating the necessary intent, such as by know- 
ingly exercising trustee powers, unless the 
terms of the trust make the specified method 
exclusive. This section also does not preclude 
an acceptance by estoppel. For general back- 
ground on issues relating to trustee acceptance 
and rejection, see Restatement (Third) of 
Trusts § 35 (Tentative Draft No. 2, approved 
1999); Restatement (Second) of Trusts § 102 
(1959). Consistent with T.C.A. § 35-15-201(b), 
which emphasizes that continuing judicial su- 
pervision of a trust is the rare exception, not 
the rule, the Tennessee Uniform Trust Code 
does not require that a trustee qualify in court. 

To avoid the inaction that can result if the 
person designated as trustee fails to communi- 
cate a decision either to accept or to reject the 
trusteeship, subsection (b) provides that a fail- 
ure to accept within a reasonable time consti- 


35-15-702. Trustee’s bond. 
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tutes a rejection of the trusteeship. What will 
constitute a reasonable time depends on the 
facts and circumstances of the particular case. 
Unlike the Uniform Trust Code, the Tennessee 
Uniform Trust Code considers such facts and 
circumstances to include knowledge by the per- 
son designated trustee of both such designation 
and of the assets comprising the trust. 

A major consideration is possible harm that 
might occur if a vacancy in a trusteeship is not 
filled in a timely manner. A trustee’s rejection 
normally precludes a later acceptance but does 
not cause the trust to fail. See Restatement 
(Third) of Trusts § 35 cmt. c (Tentative Draft 
No. 2, approved 1999). Regarding the filling of a 
vacancy in the event of a rejection, see T.C.A. 
§ 35-15-704. 

A person designated as trustee who decides 
not to accept the trusteeship need not provide a 
formal rejection, but a clear and early commu- 
nication is recommended. The appropriate re- 
cipient of the rejection depends upon the cir- 
cumstances. Ordinarily, it would _ be 
appropriate to communicate the rejection to the 
person who informed the designee of the pro- 
posed trusteeship. If judicial proceedings in- 
volving the trust are pending, the rejection 
could be filed with the court. In the case of a 
person named as trustee of a revocable trust, it 
would be appropriate to communicate the rejec- 
tion to the settlor. In any event, it would be best 
to inform a beneficiary with a significant inter- 
est in the trust because that beneficiary might 
be more motivated than others to seek appoint- 
ment of a new trustee. 

Subdivision (c)(1) makes clear that a nomi- 
nated trustee may act expeditiously to protect 
the trust property without being considered to 
have accepted the trusteeship. However, upon 
conclusion of the intervention, the nominated 
trustee must send a rejection of office to the 
settlor, if living and competent, otherwise to a 
qualified beneficiary. 

Because of the potential liability that can 
inhere in trusteeship, subdivision (c)(2) allows 
a person designated as trustee to inspect the 
trust property without accepting the trustee- 
ship. The condition of real property is a particu- 
lar concern, including possible tort liability for 
the condition of the premises or liability for 
violation of state or federal environmental laws 
such as CERCLA, 42 U.S.C. § 9607. For a 
provision limiting a trustee’s personal liability 
for obligations arising from ownership or con- 
trol of trust property, see T.C.A. § 35-15-1010. 


(a) A trustee shall give bond to secure performance of the trustee’s duties 
only if the court finds that a bond is needed to protect the interests of the 
beneficiaries or is required by the terms of the trust and the court has not 


dispensed with the requirement. 
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(b) The court may specify the amount of a bond, its liabilities, and whether 
sureties are necessary. The court may modify or terminate a bond at any time. 
(c) A state or national bank, savings institution, or trust company autho- 
rized to exercise fiduciary powers and regulated by the office of the comptroller 
of the currency, office of thrift supervision, the department of financial 


institutions or equivalent state banking supervisors need not give bond, even 


if required by the terms of the trust. 


History. 
Acts 2004, ch. 587, § 52. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. This provision is consis- 
tent with the Restatement Third and with the 
bonding provisions of the Uniform Probate 
Code. See Restatement (Third) of Trusts 
§ 34(3) and cmt. a (Tentative Draft No. 2, 
approved 1999); Uniform Probate Code §§ 3- 
604 (personal representatives), 5-415 (conser- 
vators), and 7-304 (trustees). Because a bond is 
required only if the terms of the trust require 
bond or a bond is found by the court to be 
necessary to protect the interests of beneficia- 
ries, bond should rarely be required under the 
Tennessee Uniform Trust Code. 

Despite the ability of the court pursuant to 
T.C.A. § 35-15-105(b) to override a term of the 
trust waiving bond, the court should order bond 
in such cases only for good reasons. Similarly, 
the court should rarely dispense with bond if 
the settlor directed that the trustee give bond. 

This section does not attempt to detail all of 
the technical bonding requirements that the 
court may impose. Typical requirements are 
listed in the Uniform Probate Code sections 
cited above. The amount of a bond otherwise 
required may be reduced by the value of trust 
property deposited in a manner that prevents 
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its unauthorized disposition, and by the value 
of real property which the trustee, by express 
limitation of power, lacks power to convey with- 
out court authorization. The amount of bond 
otherwise required of a trustee acting as such 
in a directed trust setting may also depend on 
the extent to which such trustee is an excluded 
fiduciary relative to any such trustee’s powers 
and duties. Similarly a court is mandated to 
consider such matters when considering the 
requirements of bonds for all fiduciaries other 
than a trustee. See T.C.A. § 35-15-712. Also, 
the court may excuse or otherwise modify a 
requirement of a bond, reduce or increase the 
amount of a bond, release a surety, or permit 
the substitution of another bond with the same 
or different sureties. 

T.C.A. § 35-15-702(c) clarifies that a state or 
nationally regulated bank, savings institution 
or trust company authorized to exercise fidu- 
ciary powers need not provide bond for indi- 
vidual trusts. Such institutions must meet de- 
tailed financial responsibility requirements in 
order to do trust business in the state, thereby 
obviating the need to post bonds in individual 
trusts. 


(a) Cotrustees who are unable to reach a unanimous decision may act by 
majority decision. 

(b) If a vacancy occurs in a cotrusteeship, the remaining cotrustees may act 
for the trust. 

(c) A cotrustee must participate in the performance of a trustee’s function 
unless the cotrustee is unavailable to perform the function because of absence, 
illness, disqualification under other law, or other temporary incapacity or the 
cotrustee has properly delegated the performance of the function to another 
trustee. 

(d) If a cotrustee is unavailable to perform duties because of absence, 
illness, disqualification under other law, or other temporary incapacity, and 
prompt action is necessary to achieve the purposes of the trust or to avoid 
injury to the trust property, the remaining cotrustee or a majority of the 
remaining cotrustees may act for the trust. 
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(e) Atrustee may not delegate to a cotrustee the performance of a function 
the settlor reasonably expected the trustees to perform jointly. Unless a 
delegation was irrevocable, a trustee may revoke a delegation previously 
made. 

(f) Except as otherwise provided in subsection (g), a trustee who does not 
join in an action of another trustee is not liable for the action. 

(g) Each trustee shall exercise reasonable care to: 

(1) Prevent a cotrustee from committing a serious breach of trust; and 
(2) Compel a cotrustee to redress a serious breach of trust. 

(h) A dissenting trustee who joins in an action at the direction of the 
majority of the trustees and who notified any cotrustee of the dissent at or 
before the time of the action is not liable for the action unless the action is a 
serious breach of trust. 

(i) A trustee shall keep each cotrustee and any other fiduciary reasonably 
informed about the administration of the trust, to the extent the trustee has 
knowledge that each such cotrustee or other fiduciary does not have such 
knowledge of the trustee’s actions, or regarding other material information or 
the availability of such information, related to the administration of the trust 
that would be reasonably necessary for each such cotrustee or other fiduciary 


to perform such person’s duties as a trustee or other fiduciary of the trust. 


History. 
Acts 2004, ch. 537, § 53; 2013, ch. 390, § 26. 


Compiler’s Notes. 

Acts 20138, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2018; j 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. This section contains most 
but not all of the Code’s provisions on cotrust- 
ees. Other provisions relevant to cotrustees 
include sections T.C.A. § 35-15-704 (vacancy in 
trusteeship need not be filled if cotrustee re- 
mains in office), T.C.A. § 35-15-705 (notice of 
resignation must be given to cotrustee), T.C.A. 
§ 35-15-706 (lack of cooperation among co- 
trustees as ground for removal), T.C.A. § 35- 
15-707 (obligations of resigning or removed 
trustee), , and T.C.A. § 35-15-1013 (whether all 
or less than all trustees are required to exercise 
signature authority to exercise various 
powers). 

Cotrustees are appointed for a variety of 
reasons. Having multiple decision makers can 


serve as a safeguard against eccentricity or 
misconduct. Cotrustees are often appointed to 
gain the advantage of differing skills, perhaps a 
financial institution for its permanence and 
professional skills, and a family member to 
maintain a personal connection with the ben- 
eficiaries. On other occasions, cotrustees are 
appointed to make certain that all family lines 
are represented in the trust’s management. 
Cotrusteeship should not be called for with- 
out careful reflection. Division of responsibility 
among cotrustees is of-ten confused, the ac- 
countability of any individual trustee is uncer- 
tain, obtaining consent of all trustees can be 
burden-some, and unless an odd number of 
trustees is named deadlocks requiring court 
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resolution can occur. Potential problems can be 
reduced by addressing division of responsibili- 
ties in the terms of the trust. Like the other 
sections of this chapter, this section is freely 
subject to modification in the terms of the trust. 
See T.C.A. § 35-15-105. 

Much of this section is based on comparable 
provisions of the Restatement of Trusts, al- 
though with extensive modifications. Reference 
should also be made to ERISA section 405 ( 29 
U.S.C. § 1105), which in recent years has been 
the statutory base for the most significant case 
law on the powers and duties of cotrustees. 

Unless provided otherwise hereinafter, any 
reference to “section,” “subsection” or “subdivi- 
sion” means all, or such portion of, T.C.A. 
§ 35-15-7083. 

Subsection (a) is in accord with Restatement 
(Third) of Trusts § 39 (Tentative Draft No. 2, 
approved 1999), which rejects the common law 
rule, followed in earlier Restatements, requir- 
ing unanimity among the trustees of a private 
trust. See Restatement (Second) of Trusts 
§ 194 (1959). This section is consistent with 
the prior Restatement rule applicable to chari- 
table trusts, which allowed for action by a 
majority of trustees. See Restatement (Second) 
of Trusts § 383 (1959). 

Under subsection (b), a majority of the re- 
maining trustees may act for the trust when a 
vacancy occurs in a cotrusteeship. T.C.A. § 35- 
15-704 provides that a vacancy in a cotrustee- 
ship need be filled only if there is no trustee 
remaining in office. 

Pursuant to subsection (c), a cotrustee must 
participate in the performance of a trustee 
function unless the cotrustee has properly del- 
egated performance to another cotrustee, or the 
cotrustee is unable to participate due to tempo- 
rary incapacity or disqualification under other 
law. Other laws under which a cotrustee might 
be disqualified include federal securities law 
and the ERISA prohibited transactions rules. 
Subsection (d) authorizes a cotrustee to assume 
some or all of the functions of another trustee 
who is unavailable to perform duties as pro- 
vided in subsection (c). 

Subsection (e) addresses the extent to which 
a trustee may delegate the performance of 
functions to a cotrustee. The standard differs 
from the standard for delegation to an agent as 
provided in T.C.A. § 35-15-807 because the two 
situations are different. T.C.A. § 35-15-807, 
which is substantially similar to T.C.A. § 35- 
14-111 of the Tennessee Uniform Prudent In- 
vestor Act of 2002, recognizes that many trust- 
ees are not professionals. Consequently, 
trustees should be encouraged to delegate func- 
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tions they are not competent to perform. Sub- 
section (e) is premised on the assumption that 
the settlor selected cotrustees for a specific 
reason and that this reason ought to control the 
scope of a permitted delegation to a cotrustee. 
Subsection (e) prohibits a trustee from delegat- 
ing to another trustee functions the settlor 
reasonably expected the trustees to perform 
jointly. The exact extent to which a trustee may 
delegate functions to another trustee in a par- 
ticular case will vary depending on the reasons 
the settlor decided to appoint cotrustees. The 
better practice is to address the division of 
functions in the terms of the trust, as allowed 
by T.C.A. § 35-15-105. Subsection (e) is based 
on language derived from Restatement (Sec- 
ond) of Trusts § 171 (1959). This section of the 
Restatement Second, which applied to delega- 
tions to both agents and cotrustees, was super- 
seded, as to delegation to agents, by Restate- 
ment (Third) of Trusts: Prudent Investor Rule 
§ 171 (1992). 

By permitting the trustees to act by a major- 
ity, this section contemplates that there may be 
a trustee or trustees who might dissent. Trust- 
ees who dissent from the acts of a cotrustee are 
in general protected from liability. Subsection 
(f) protects trustees who refused to join in the 
action. Subsection (h) protects a dissenting 
trustee who joined the action at the direction of 
the majority, such as to satisfy a demand of the 
other side to a transaction, if the trustee ex- 
pressed the dissent to a cotrustee at or before 
the time of the action in question. However, the 
protections provided by subsections (f) and (h) 
no longer apply if the action constitutes a 
serious breach of trust. In that event, subsec- 
tion (g) may impose liability against a dissent- 
ing trustee for failing to take reasonable steps 
to rectify the improper conduct. The responsi- 
bility to take action against a breaching co- 
trustee codifies the substance of sections 184 
and 224 of the Restatement (Second) of Trusts 
(1959). 

A cotrustee can always seek declaratory re- 
lief under T.C.A. § 29-14-105 when a deadlock 
exists among trustees or when a dissenting 
cotrustee fears that an action or omission of the 
majority could result in potential liability to the 
co-trustee. 

A provision similar to T.C.A. § 35-15-703(i) is 
not contained in the Uniform Trust Code. Sub- 
section (i) requires all trustees to keep all other 
fiduciaries reasonably informed about the ad- 
ministration of the trust to the extent such 
other fiduciaries do not have such knowledge. 
This requirement assures that all such fiducia- 
ries have the material information necessary to 
perform their respective duties. 


35-15-704. Vacancy in trusteeship — Appointment of successor. 


(a) A vacancy in a trusteeship occurs if: 
(1) A person designated as trustee rejects the trusteeship; 


35-15-704 
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(2) A person designated as trustee cannot be identified or does not exist; 


(3) A trustee resigns; 


(4) A trustee is disqualified or removed; 


(5) A trustee dies; or 


(6) A conservator is appointed for an individual serving as trustee. 
(b) If one (1) or more cotrustees remain in office, a vacancy in a trusteeship 
need not be filled. A vacancy in a trusteeship must be filled if the trust has no 


remaining trustee. 


(c) Avacancy in a trusteeship of a noncharitable trust that is required to be 
filled must be filled in the following order of priority: 
(1) By a person designated in the terms of the trust to act as successor 


trustee; 


(2) By a person appointed by unanimous agreement of the qualified 


beneficiaries; or 


(3) By a person appointed by the court. 
(d) A vacancy in a trusteeship of a charitable trust that is required to be 
filled must be filled in the following order of priority: 
(1) By a person designated in the terms of the trust to act as successor 


trustee; 


(2) By a person selected by the charitable organizations expressly desig- 
nated to receive distributions under the terms of the trust if the attorney 
general does not affirmatively object within thirty (30) days of receipt of 


notice of the person selected; or 


(3) By a person appointed by the court. 
(e) Whether or not a vacancy in a trusteeship exists or is required to be 
filled, the court may appoint an additional trustee or special fiduciary 
whenever the court considers the appointment necessary for the administra- 


tion of the trust. 


History. 
Acts 2004, ch. 587, § 54; 2007, ch. 24, § 26. 


Textbooks. 
Tennessee Jurisprudence., 6 Tenn. Juris., 
Charities, §§ 5, 9. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-704. 

This section lists the ways in which a trust- 
eeship becomes vacant and the rules on filling 
the vacancy. See also T.C.A. § 35-15-701 (ac- 
cepting or declining trusteeship), T.C.A. § 35- 
15-705 (resignation), and T.C.A. § 35-15-706 
(removal). Good drafting practice suggests that 
the terms of the trust deal expressly with the 
problem of vacancies, naming successors and 
specifying the procedure for filling vacancies. 
This section applies only if the terms of the 
trust fail to specify a procedure. 

The disqualification of a trustee referred to in 
subdivision (a)(4) would include a financial in- 


stitution whose right to engage in trust busi- 
ness has been revoked or removed. Such dis- 
qualification might also occur if the trust’s 
principal place of administration is transferred 
to a jurisdiction in which the trustee, whether 
an individual or institution, is not qualified to 
act. 

Subsection (b) provides that a vacancy in the 
cotrusteeship must be filled only if the trust has 
no remaining trustee. If a vacancy in the co- 
trusteeship is not filled, T.C.A. § 35-15-703 
authorizes the remaining cotrustees to con- 
tinue to administer the trust. However, as pro- 
vided in subsection (e), the court, exercising its 
inherent equity authority, may al-ways appoint 
additional trustees if the appointment would 
promote better administration of the trust. See 
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Restatement (Third) of Trusts § 34 cmt. e (Ten- 
tative Draft No. 2, approved 1999); Restate- 
ment (Second) of Trusts § 108 cmt. e (1959). 

Subsection (c) provides a procedure for filling 
a vacancy in the trusteeship of a noncharitable 
trust. Absent an effective provision in the terms 
of the trust, subdivision (c)(2) permits a va- 
cancy in the trusteeship to be filled, without the 
need for court approval, by a person selected by 
unanimous agreement of the qualified benefi- 
ciaries. An effective provision in the terms of 
the trust for the designation of a successor 
trustee includes a procedure under which the 
successor trustee is selected by a person desig- 
nated in those terms. Pursuant to T.C.A. § 35- 
15-705, the qualified beneficiaries may also 
receive the trustee’s resignation. If a trustee 
resigns following notice as provided in T.C.A. 
§ 35-15-705, the trust may be transferred to a 
successor appointed pursuant to subdivision 
(c)(2) of this section, all without court involve- 
ment. Unlike with the Uniform Trust Code, 
only a qualified (and not any nonqualified) 
beneficiary who is displeased with the choice of 
the qualified beneficiaries may petition the 
court for removal of the trustee under T.C.A. 
§ 35-15-706. Under such section, a settlor or 
cotrustee may also so petition for removal 

If the qualified beneficiaries fail to make an 
appointment, subdivision (c)(3) authorizes the 


35-15-705. Resignation of trustee. 


(a) A trustee may resign: 
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35-15-705 


court to fill the vacancy. In making the appoint- 
ment, the court should consider the objectives 
and probable intention of the settlor, the pro- 
motion of the proper administration of the 
trust, and the interests and wishes of the ben- 
eficiaries. See Restatement (Third) of Trusts 
§ 34 cmt. f (Tentative Draft No. 2, approved 
1999); Restatement (Second) of Trusts § 108 
cmt. d (1959). 

Subsection (d) specifies a procedure for filling 
a vacancy in the trusteeship of a charitable 
trust. Absent an effective designation in the 
terms of the trusts, a successor trustee may be 
selected by the charitable organizations ex- 
pressly designated to receive distributions in 
the terms of the trusts if the attorney general 
does not affirmatively object within thirty days 
of receipt of the notice of the person selected. 
This is a different procedure than under the 
Uniform Trust Code, which requires the attor- 
ney general to actively concur. If the attorney 
general objects within the specified time frame, 
or if the trust does not designate a charitable 
organization to receive distributions, the va- 
cancy may be filled only by a court. 

In the case of a revocable trust, the appoint- 
ment of a successor will normally be made 
directly by the settlor. As to the duties of a 
successor trustee with respect to the actions of 
a predecessor, see T.C.A. § 35-15-812. 


(1) Upon at least thirty (30) days’ notice to the qualified beneficiaries, the 
settlor, if living, and all cotrustees; or 


(2) With the approval of the court. 


(b) In approving a resignation, the court may issue orders and impose 
conditions reasonably necessary for the protection of the trust property. 

(c) Any liability of a resigning trustee or of any sureties on the trustee’s bond 
for acts or omissions of the trustee is not discharged or affected by the trustee’s 


resignation. 


History. 
Acts 2004, ch. 537, § 55. 


Textbooks. 
Tennessee Jurisprudence., 6 Tenn. Juris., 
Charities, § 9. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. This section rejects the 
common law rule that a trustee may resign only 
with permission of the court, and goes further 
than the Restatements, which allow a trustee 
to resign with the consent of the beneficiaries. 
See Restatement (Third) of Trusts § 36 (Tenta- 
tive Draft No.2, approved 1999); Restatement 
(Second) of Trusts § 106 (1959). Concluding 


that the default rule ought to approximate 
standard drafting practice, the drafting com- 
mittee provided in subsection (a) that a trustee 
may resign by giving notice to the qualified 
beneficiaries, a living settlor, and any co- 
trustee. A resigning trustee may also follow the 
traditional method and resign with approval of 
the court. 


35-15-706 


Restatement (Third) of Trusts § 36 cmt. d 
(Tentative Draft No. 2, approved 1999), and 
Restatement (Second) of Trusts § 106 cmt. b 
(1959), provide, similar to subsection (c), that a 
resignation does not release the resigning 
trustee from potential liabilities for acts or 
omissions while in office. The act of resignation 
can give rise to liability if the trustee resigns for 
the purpose of facilitating a breach of trust by a 
cotrustee. See Ream v. Frey, 107 F.3d 147 (8rd 
Cir. 1997). 

Regarding the residual responsibilities of a 
resigning trustee until the trust property is 
delivered to a successor trustee, see T.C.A. 
§ 35-15-707. 

In the case of a revocable trust of which the 
settlor has the capacity to revoke, because the 
rights of the qualified beneficiaries are subject 
to the settlor’s control (see T.C.A. § 35-15-603), 
resignation of the trustee is accomplished by 


35-15-706. Removal of trustee. 
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giving notice to the settlor (instead of any 
qualified beneficiaries) and all cotrustees. In 
the case of a revocable trust of which the settlor 
does not currently have the capacity to revoke 
due to incapacity, resignation of the trustee is 
accomplished by giving notice to all cotrustees 
and to: the person or persons who are appointed 
as successor trustee(s) under the trust instru- 
ment; or if none, to any person holding a power 
under the trust instrument to appoint a succes- 
sor trustee; or if none, to any agent under any 
durable power of attorney for such incapaci- 
tated settlor if such durable power of attorney 
grants the agent the power to accept same or to 
appoint successor trustees; or if note to the 
conservator or guardian of the property of the 
settlor. Should there be none of the above such 
persons, either the resigning trustee, a quali- 
fied beneficiary or a cotrustee can petition the 
court to approve such trustee’s resignation. 


(a) The settlor, a cotrustee, or a qualified beneficiary may request the court 
to remove a trustee, or a trustee may be removed by the court on its own 


initiative. 


(b) The court may remove a trustee if: 
(1) The trustee has committed a serious breach of trust; 
(2) Lack of cooperation among cotrustees substantially impairs the ad- 


ministration of the trust; 


(3) Because of unfitness, unwillingness, or persistent failure of the trustee 
to administer the trust effectively, the court determines that removal of the 
trustee best serves the interests of the beneficiaries; or 

(4) There has been a substantial change of circumstances or removal is 
requested by all of the qualified beneficiaries, the court finds that removal of 
the trustee best serves the interests of all of the beneficiaries and is not 
inconsistent with a material purpose of the trust, and a suitable cotrustee or 


successor trustee is available. 


(c) Pending a final decision on a request to remove a trustee, or in lieu of or 
in addition to removing a trustee, the court may order such appropriate relief 
under § 35-15-1001(b) as may be necessary to protect the trust property or the 


interests of the beneficiaries. 
History. 
Acts 2004, ch. 537, § 56. 


Textbooks. 
Tennessee Jurisprudence. 6 Tenn. Juris., 


Charities, §§ 2,9, 17; 12 Tenn. Juris., Executors 
and Administrators, § 13. 


NOTES TO DECISIONS 


1. Removal. 

Trial court did not abuse its discretion in 
ordering that the mother be removed either for 
unfitness under T.C.A. § 35-15-706(b)(3) or 
simply because she was improvidently ap- 


pointed; the guardian of the decedent’s daugh- 
ter was an individual with priority willing to 
administer the estate, and thus the mother was 
improvidently appointed personal representa- 
tive of the decedent’s estate and subject to 
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removal. In re Estate of Edmonds, — S.W.3d —, 
2019 Tenn. App. LEXIS 272 (Tenn. Ct. App. 
May 30, 2019). 

Language of the statutes indicates that the 
trial court “may” remove the administrator 
based on the enumerated factors; given the 
permissive language used in the statutes, it 
appears that the trial court retains discretion 
with regard to its removal decisions. In re 
Estate of Edmonds, — S.W.3d —, 2019 Tenn. 
App. LEXIS 272 (Tenn. Ct. App. May 30, 2019). 
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Person improvidently named administrator 
of an estate may be unfit to serve under T.C.A. 
§ 35-15-706(b)(3), and to hold otherwise would 
allow the T.C.A. § 30-1-106’s preference re- 
quirements to be defeated by a proverbial race 
to the courthouse by a stranger to the estate. In 
re Estate of Edmonds, — S.W.3d —, 2019 Tenn. 
App. LEXIS 272 (Tenn. Ct. App. May 30, 2019). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-706. 

Subsection (a), contrary to the common law, 
grants the settlor of an irrevocable trust the 
right to petition for removal of a trustee. The 
right to petition for removal does not give the 
settlor of an irrevocable trust any other rights, 
such as the right to an annual report or to 
receive other information concerning adminis- 
tration of the trust. The right of a qualified 
beneficiary to petition for removal does not 
apply to a revocable trust while the settlor has 
capacity. Pursuant to T.C.A. § 35-15-6038, while 
a trust is revocable and the settlor has capacity, 
the rights of the beneficiaries are subject to the 
settlor’s exclusive control. 

Subsection (a) differs from Uniform Trust 
Code section 706(a) in that under such subsec- 
tion, only a qualified (and not any nonqualified) 
beneficiary who is displeased with the choice of 
the qualified beneficiaries may petition the 
court for removal of the trustee. Under T.C.A. 
§ 35-15-706, a settlor or cotrustee may also so 
petition for removal. 

Trustee removal may be regulated by the 
terms of the trust. See T.C.A. § 35-15-105. In 
fashioning a removal provision for an irrevo- 
cable trust, the drafter should be cognizant of 
the danger that the trust may be included in 
the settlor’s federal gross estate if the settlor 
retains the power to be appointed as trustee or 
to appoint someone who is not independent. See 
Rev. Rul. 95-58, 1995-2 C.B. 191. 

Subsection (b) lists the grounds for removal 
of the trustee. The grounds for removal are 
similar to those found in Restatement (Third) 
of Trusts § 37 cmt. e (Tentative Draft No. 2, 
approved 1999). A trustee may be removed for 
unto-ward action, such as for a serious breach 
of trust, but the section is not so limited. A 
trustee may also be removed under a variety of 
circumstances in which the court concludes 
that the trustee is not best serving the interests 
of the beneficiaries. The term “interests of the 
beneficiaries” means the beneficial interests as 
provided in the terms of the trust, not as 
defined by the beneficiaries. See T.C.A. § 35- 


15-103. Removal for conduct detrimental to the 
interests of the beneficiaries is a well-estab- 
lished standard for removal of a trustee. See 
Restatement (Third) of Trusts § 37 cmt. d (Ten- 
tative Draft No. 2, approved 1999); Restate- 
ment (Second) of Trusts § 107 cmt. a (1959). 

Subdivision (b)(1), consistent with Restate- 
ment (Third) of Trusts § 37 cmt. e and g (Ten- 
tative Draft No, 2, approved 1999), makes clear 
that not every breach of trust justifies removal 
of the trustee. The breach must be “serious.” A 
serious breach of trust may consist of a single 
act that causes significant harm or involves 
flagrant misconduct. A serious breach of trust 
may also consist of a series of smaller breaches, 
none of which individually justify removal 
when considered alone, but which do so when 
considered together. A particularly appropriate 
circumstance justifying removal of the trustee 
is a serious breach of the trustee’s duty to keep 
the beneficiaries reasonably informed of the 
administration of the trust or to comply with a 
beneficiary’s request for information to the ex- 
tent required by T.C.A. § 35-15-813. Notwith- 
standing the immediately preceding sentence, 
unlike the Uniform Trust Code, the Tennessee 
Uniform Trust Code allows “quiet” trusts. If a 
trustee is not keeping the beneficiaries reason- 
ably informed of the administration of the trust 
or does not comply with a beneficiary’s request 
for information because T.C.A. § 35-15-813(e) 
or (f) applies, or a beneficiary or other person 
has failed or refused to comply with the re- 
quirements of T.C.A. § 35-15-813(g), then the 
trustee’s action in not keeping a beneficiary, 
person, beneficiaries or persons so informed 
does not constitute any breach of trust 
whatsoever. 

The lack of cooperation among trustees jus- 
tifying removal under subdivision (b)(2) need 
not involve a breach of trust. The key factor is 
whether the administration of the trust is sig- 
nificantly impaired by the trustees’ failure to 
agree. Removal is particularly appropriate if 
the naming of an even number of trustees, 
combined with their failure to agree, has re- 
sulted in deadlock requiring court resolution. 
The court may remove one or more or all of the 
trustees. If a cotrustee remains in office follow- 
ing the removal, under T.C.A. § 35-15-704 ap- 
pointment of a successor trustee is not 


35-15-707 


required. 

Subdivision (b)(2) deals only with lack of 
cooperation among cotrustees, not with friction 
between the trustee and beneficiaries. Friction 
between the trustee and beneficiaries is ordi- 
narily not a basis for removal. However, re- 
moval might be justified if a communications 
breakdown is caused by the trustee or appears 
to be incurable. See Restatement (Third) of 
Trusts § 37 cmt. e (Tentative Draft No. 2, 
approved 1999). 

Subdivision (b)(3) authorizes removal for a 
variety of grounds, including unfitness, unwill- 
ingness, or persistent failure to administer the 
trust effectively. Removal in any of these cases 
is allowed only if it best serves the interests of 
the beneficiaries. The term “interests of the 
beneficiaries” means the beneficial interests as 
provided in the terms of the trust, not as 
defined by the beneficiaries. See T.C.A. § 35- 
15-103. “Unfitness” may include not only men- 
tal incapacity but also lack of basic ability to 
administer the trust. Before removing a trustee 
for unfitness the court should consider: 

the extent to which the problem might be 
cured by a delegation of functions the trustee is 
personally incapable of performing; and 

if the trustee is serving under a directed 
trust, the nature of the powers and duties held 
by the trustee, as well as the extent to which 
such trustee is an excluded fiduciary relative to 
other powers and duties. 

“Unwiillingness” includes not only cases 
where the trustee refuses to act but also a 
pattern of indifference to some or all of the 
beneficiaries. See Restatement (Third) of 
Trusts § 37 cmt. e (Tentative Draft No. 2, 
approved 1999). A “persistent failure to admin- 
ister the trust effectively” might include a long- 
term pattern of mediocre performance, such as 
consistently poor investment results when com- 
pared to comparable trusts. 

It has traditionally been more difficult to 
remove a trustee named by the settlor than a 
trustee named by the court, particularly if the 
settlor at the time of the appointment was 
aware of the trustee’s failings. See Restatement 
(Third) of Trusts § 37 cmt. f (Tentative Draft 
No.2, approved 1999); Restatement (Second) of 
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Trusts § 107 cmt. f-g (1959). Be-cause of the 
discretion normally granted to a trustee, the 
settlor’s confidence in the judgment of the par- 
ticular person whom the settlor selected to act 
as trustee is entitled to considerable weight. 
This deference to the settlor’s choice can 
weaken or dissolve if a substantial change in 
the trustee’s circumstances occurs. To honor a 
settlor’s reasonable expectations, subdivision 
(b)(4) lists a substantial change of circum- 
stances as a possible basis for removal of the 
trustee. Changed circumstances justifying re- 
moval of a trustee might include a substantial 
change in the character of the service or loca- 
tion of the trustee. A corporate reorganization 
of an institutional trustee is not itself a change 
of circumstances if it does not affect the service 
provided the individual trust account. Before 
removing a trustee on account of changed cir- 
cumstances, the court must also conclude that 
removal is not inconsistent with a material 
purpose of the trust, that it will best serve the 
interests of the beneficiaries, and that a suit- 
able cotrustee or successor trustee is available. 
Subdivision (b)(4) also contains a specific but 
more limited application of T.C.A. § 35-15-411. 
T.C.A. § 35-15-411 allows the qualified benefi- 
ciaries, by unanimous agreement of such quali- 
fied beneficiaries, to compel modification of a 
trust if the court concludes that the particular 
modification is not inconsistent with a material 
purpose of the trust. T.C.A. § 35-15-706(b)(4) 
similarly allows the qualified beneficiaries to 
request removal of the trustee if the designa- 
tion of the trustee was not a material purpose of 
the trust. Before removing the trustee the court 
must also find that removal will best serve the 
interests of the beneficiaries and that a suitable 
cotrustee or successor trustee is available. 
Subsection (c) authorizes the court to inter- 
vene pending a final decision on a request to 
remove a trustee. Among the relief that the 
court may order under subsection T.C.A. § 35- 
15-1001 is an injunction prohibiting the trustee 
from performing certain acts and the appoint- 
ment of a special fiduciary to perform some or 
all of the trustee’s functions. Pursuant to T.C.A. 
§ 35-15-1004, the court may also award attor- 
ney’s fees as justice and equity may require. 


35-15-707. Delivery of property by former trustee — Petition for 
approval of accountings and release and discharge from 


liability. 


(a) Unless a cotrustee remains in office or the court otherwise orders, and 
until the trust property is delivered to a successor trustee or other person 
entitled to it, a trustee who has resigned or been removed has the duties of a 
trustee and the powers necessary to protect the trust property. 

(b) A trustee who has resigned or been removed shall, within a reasonable 
time, deliver the trust property within the trustee’s possession to the cotrustee, 
successor trustee, or other person entitled to it. 
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(c) Prior to delivering the trust property within the trustee’s possession to 
the co-trustee, successor trustee, or other person entitled to it, a trustee who 
has resigned or been removed shall have the right and authority to petition the 


court for approval of its accountings and a release and discharge from all 


liability related to such trust as allowed under § 35-15-205. 


History. 
Acts 2004, ch. 537, § 57; 2007, ch. 24, § 27; 
2019, ch. 340, § 10. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. This section addresses the 
continuing authority and duty of a resigning or 
removed trustee. Subject to the power of the 
court to make other arrangements or unless a 
cotrustee remains in office, a resigning or re- 
moved trustee has continuing authority until 
the trust property is delivered to a successor. If 
a cotrustee remains in office, there is no reason 
to grant a resigning or removed trustee any 
continuing authority, and none is granted un- 
der this section. 

There is ample authority in the Tennessee 
Uniform Trust Code for the appointment of a 
special fiduciary, an appointment which can 
avoid the need for a resigning or removed 
trustee to exercise residual powers until a suc- 
cessor can take office. See T.C.A. § 35-15-704(e) 
(court may appoint additional trustee or special 
fiduciary whenever court considers appoint- 
ment necessary for administration of trust), 
T.C.A. § 35-15-705(b) (in approving resigna- 
tion, court may impose conditions necessary for 
protection of trust property), T.C.A. § 35-15- 
706(c) (pending decision on petition for re- 
moval, court may order appropriate relief), and 
T.C.A. § 35-15-1001(b)(5) (to remedy breach of 
trust, court may appoint special fiduciary as 
necessary to protect trust property or interests 


of beneficiary). 

If the former trustee has died, the Tennessee 
Uniform Trust Code does not require that the 
trustee’s personal representative windup the 
deceased trustee’s administration. Nor is a 
trustee’s conservator or guardian required to 
complete the former trustee’s administration if 
the trustee’s authority terminated due to an 
adjudication of incapacity. However, to limit the 
former trustee’s liability, the personal repre- 
sentative, conservator or guardian may submit 
a trustee’s report on the former trustee’s behalf. 
Otherwise, the former trustee remains liable 
for actions taken during the trustee’s term of 
office until liability is otherwise barred. 

T.C.A. § 35-15-707(b) recognizes that the 
process of changing trustees does not take place 
overnight. The resigning or removed trustee 
may have to sell proprietary mutual funds 
whose sale is limited to certain times each 
month; it may have to wait for a court order to 
become final; it may wish to have in hand 
releases from beneficiaries; and it may have to 
wait on the preparation and filing of deeds or 
other instruments of conveyance before trans- 
ferring the trust property in its possession or 
under its control. 


35-15-708. Compensation of trustees, trust advisors and trust protec- 
tors. 


(a) If the terms of a trust do not specify a trustee’s, trust advisor’s or trust 
protector’s compensation, and if the settlor, if living, or otherwise a majority of 
the qualified beneficiaries as defined in § 35-15-103(24)(A), have not otherwise 
agreed, a trustee, trust advisor or trust protector is entitled to compensation 
that is reasonable under the circumstances. 

(b) If the terms of a trust specify a trustee’s, trust advisor’s or trust 
protector’s compensation, the trustee, trust advisor or trust protector is 
entitled to be compensated as specified in the trust, but the court may allow 
more or less compensation if: 

(1) The duties of the trustee, trust advisor or trust protector are substan- 
tially different from those contemplated when the trust was created; or 

(2) The compensation specified by the terms of the trust would be 
unreasonably low or high. 
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(c) Factors for the court to consider in deciding upon a trustee’s, trust 
advisor’s or trust protector’s compensation shall include the size of the trust, 
the nature and number of the assets, the income produced, the time and 
responsibility required, the expertise required, any management or sale of real 
property or closely held business interests, any involvement in litigation to 
protect trust property, and other relevant factors. 

(d) Subject to the court’s authority as provided in subsection (b), regardless 
of its form of entity, the fees set forth in the published fee schedule of a trustee, 
trust advisor or trust protector that is regulated by the department of financial 
institutions, the equivalent regulatory agency of another state, the office of the 
comptroller of the currency or the office of thrift supervision shall be presumed 


to be reasonable, unless otherwise provided by the terms of the trust. 


History. 
Acts 2004, ch. 537, § 58; 20138, ch. 390, § 27. 


Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2018; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 


sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


Textbooks. 
Tennessee Jurisprudence. 6 Tenn. Juris., 
Charities, § 9. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-708. 

Subsection (a) establishes a standard of rea- 
sonable compensation. Such standard applies 
to the extent that the terms of a trust, or a 
settlor if living, or otherwise a majority of the 
qualified beneficiaries as defined in T.C.A. 35- 
15-103 have not otherwise agreed. 

Relevant factors in determining the standard 
of reasonable compensation, as specified in the 
Restatement, include the custom of the commu- 
nity; the trustee’s skill, experience, and facili- 
ties; the time devoted to trust duties; the 
amount and character of the trust property; the 
degree of difficulty, responsibility and risk as- 
sumed in administering the trust, including in 
making discretionary distributions; the nature 
and costs of services rendered by others; and 
the quality of the trustee’s performance. See 
Restatement (Third) of Trusts § 38 cmt. c (Ten- 
tative Draft No. 2, approved 1999); Restate- 
ment (Second) of Trusts § 242 cmt. b (1959). 

Because “trustee” as defined in T.C.A. § 35- 


15-103 includes not only an individual trustee 
but also cotrustees, each trustee, including a 
cotrustee, is entitled to reasonable compensa- 
tion under the circumstances. The fact that a 
trust has more than one trustee does not mean 
that the trustees together are entitled to more 
compensation than had either acted alone. Nor 
does the appointment of more than one (1) 
trustee mean that the trustees are eligible to 
receive the compensation in equal shares. The 
total amount of the compensation to be paid 
and how it will be divided depend on the 
totality of the circumstances. Factors to be 
considered include the settlor’s reasons for 
naming more than one (1) trustee and the level 
of responsibility assumed and exact services 
performed by each trustee. Often the fees of 
cotrustees will be in the aggregate higher than 
the fees for a single trustee because of the duty 
of each trustee to participate in administration 
and not delegate to a cotrustee duties the 
settlor expected the trustees to perform jointly. 
See Restatement (Third) of Trusts § 38 cmt. i 
(Tentative Draft No. 2, approved 1999). The 
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trust may benefit in such cases from the en- 
hanced quality of decision-making resulting 
from the collective deliberations of the trustees. 

The same standard of reasonable compensa- 
tion that applies to trustees and to cotrustees 
applies to trust protectors, trust advisors and 
any other fiduciary. 

In setting compensation, the services actu- 
ally performed and responsibilities assumed by 
the trustee should be closely examined. A down- 
ward adjustment of fees may be appropriate if a 
trustee has delegated significant duties to 
agents, such as the delegation of investment 
authority to outside managers. See T.C.A. § 35- 
15-807 (delegation by trustee). On the other 
hand, a trustee with special skills, such as 
those of a real estate agent, may be entitled to 
extra compensation for performing services 
that would ordinarily be delegated. See Re- 
statement (Third) of Trusts § 38 cmt. d (Tenta- 
tive Draft No. 2, approved 1999); Restatement 
(Second) of Trusts § 242 cmt. d (1959). 

Similarly, in setting compensation for any 
fiduciary serving under a directed trust, the 
powers held and duties owed, the services ac- 
tually performed and responsibilities assumed 
by any fiduciary, as well as the extent to which 
such fiduciary is an excluded fiduciary should 
be closely examined and adjusted accordingly. 

Financial institution trustees normally base 
their fees on published fee schedules. Published 
fee schedules are subject to the same standard 
of reasonableness under the Tennessee Uni- 
form Trust Code as are other methods for 
computing fees. The courts have generally up- 
held published fee schedules but this is not 
automatic. Among the more litigated topics is 
the issue of termination fees. Termination fees 
are charged upon termination of the trust and 
sometimes upon transfer of the trust to a suc- 
cessor trustee. Factors relevant to whether the 
fee is appropriate include the actual work per- 
formed; whether a termination fee was autho- 
rized in the terms of the trust; whether the fee 
schedule specified the circumstances in which a 
termination fee would be charged; whether the 
trustee’s overall fees for administering the 
trust from the date of the trust’s creation, 
including the termination fee, were reasonable; 
and the general practice in the community 
regarding termination fees. Because signifi- 
cantly less work is normally involved, termina- 
tion fees are less appropriate upon transfer to a 
successor trustee than upon termination of the 
trust. For representative cases, see Cleveland 
Trust Co. v. Wilmington Trust Co., 258 A.2d 58 
(Del. 1969); In re Trusts Under Will of Dwan, 
371 N.W. 2d 641 (Minn. Ct. App. 1985); Mercer 
v. Merchants National Bank, 298 A.2d 736 
(N.H. 1972); In re Estate of Payson, 562 N.Y.S. 
2d 329 (Surr. Ct. 1990); In re Indenture Agree- 
ment of Lawson, 607 A. 2d 803 (Pa. Super. Ct. 
1992); In re Estate of Ischy, 415 A.2d 37 (Pa. 
1980); Memphis Memorial Park v. Planters 
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National Bank, 1986 Tenn. App. LEXIS 2978 
(May 7, 1986); In re Trust of Sensenbrenner, 
252 N.W. 2d 47 (Wis. 1977). 

This Code does not take a specific position on 
whether dual fees may be charged when a 
trustee hires its own law firm to represent the 
trust. The trend is to authorize dual compensa- 
tion as long as the overall fees are reasonable. 
For a discussion, see Ronald C. Link, Develop- 
ments Regarding the Professional Responsibil- 
ity of the Estate Administration Lawyer: The 
Effect of the Model Rules of Professional Con- 
duct, 26 Real Prop. Prob. & Tr. J. 1, 22-38 
(1991). 

Subsection (b) permits the terms of the trust 
to override the reasonable compensation stan- 
dard, subject to the court’s inherent equity 
power to make adjustments downward or up- 
ward in appropriate circumstances. Compensa- 
tion provisions should be drafted with care. 
Common questions include whether a provision 
in the terms of the trust setting the amount of 
the trustee’s compensation is binding on a 
successor trustee, whether a dispositive provi- 
sion for the trustee in the terms of the trust is 
in addition to or in lieu of the trustee’s regular 
compensation, and whether a dispositive provi- 
sion for the trustee is conditional on the person 
performing services as trustee. See Restate- 
ment (Third) of Trusts § 38 cmt. e (Tentative 
Draft No.2, approved 1999); Restatement (Sec- 
ond) of Trusts § 242 cmt. f (1959). 

The preceding paragraph also applies to any 
fiduciary serving under a directed trust. 

Compensation may be set by agreement. A 
trustee may enter into an agreement with the 
settlor or a majority of the qualified beneficia- 
ries for lesser or increased compensation, al- 
though an agreement increasing compensation 
is not binding on a nonconsenting beneficiary. 
See T.C.A. § 35-15-111 (matters that may be 
the resolved by nonjudicial settlement). See 
also Restatement (Third) of Trusts § 38 cmt. f 
(Tentative Draft No. 2, approved 1999); Re- 
statement (Second) of Trusts § 242 cmt. i 
(1959). A trustee may also agree to waive com- 
pensation and should do so prior to rendering 
significant services if concerned about possible 
gift and income taxation of the compensation 
accrued prior to the waiver. See Rev. Rul. 66- 
167, 1966-1 C.B. 20. See also Restatement 
(Third) of Trusts § 38 cmt. g (Tentative Draft 
No. 2, approved 1999); Restatement (Second) of 
Trusts § 242 cmt. j (1959). 

The preceding paragraph also applies to any 
fiduciary serving under a directed trust. 

T.C.A. § 35-15-816 grants the trustee au- 
thority to fix and pay its compensation without 
the necessity of prior court review, subject to 
the right of a beneficiary to object to the com- 
pensation in a later judicial proceeding. Allow- 
ing the trustee to pay its compensation without 
prior court approval promotes efficient trust 
administration but does place a significant bur- 


35-15-709 


den on a beneficiary who believes the compen- 
sation is unreasonable. Unlike with the Uni- 
form Trust Code, the Tennessee Uniform Trust 
Code does not require a trustee to provide the 
qualified beneficiaries with advance notice of 
any change in the method or rate of the trust- 
ee’s compensation. 

Under T.C.A. §§ 35-6-501 and 35-6-502 of the 
Tennessee Uniform Principal and Income Act, 
one-half (1/2) of a trustee’s regular compensa- 
tion is charged to income and the other half 
(1/2) to principal. Chargeable to principal are 
fees calculated on principal for acceptance, dis- 
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tribution, or termination of the trust, and fees 
charged on disbursements made to prepare 
property for sale. However, several other sec- 
tions of such act may modify this. T.C.A. § 35- 
6-104 provides a trustee the power to adjust 
between income and principal in certain cases. 
Moreover, under T.C.A. §§ 35-6-108 and 35-6- 
109, a trustee can respectively, convert a tradi- 
tional trust to a unitrust and manage an ex- 
press unitrust created in a trust instrument. In 
both cases, such types of trusts often require 
adjustments between income and principal. 


35-15-709. Reimbursement of expenses. 


(a) Atrustee, trust advisor or trust protector is entitled to be reimbursed out 
of the trust property, with interest as appropriate, for: 
(1) Expenses that were properly incurred in the administration of the 


trust; and 


(2) To the extent necessary to prevent unjust enrichment of the trust, 
expenses that were not properly incurred in the administration of the trust. 
(b) An advance, either by the trustee, trust advisor or trust protector or by 

a person named in § 35-15-701(c)(1), of money for the protection of the trust 
gives rise to a lien against trust property to secure reimbursement with 


reasonable interest. 


History. 
Acts 2004, ch. 537, § 59; 2018, ch. 390, § 28. 


Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-709. 

A trustee has the authority to expend trust 
funds as necessary in the administration of the 
trust, including expenses incurred in the hiring 
of agents. See T.C.A. § 35-15-807 (delegation 
by trustee) and T.C.A. § 35-15-816 (trustee to 
pay expenses of administration from trust). 

Subsection (a)(1) clarifies that a trustee is 
entitled to reimbursement from the trust for 
incurring expenses within the trustee’s author- 


ity. The trustee may also withhold appropriate 
reimbursement for expenses before making dis- 
tributions to the beneficiaries. See Restatement 
(Third) of Trusts § 38 cmt. b (Tentative Draft 
No. 2, approved 1999); Restatement (Second) of 
Trusts § 244 cmt. b (1959). A trustee is ordinar- 
ily not entitled to reimbursement for incurring 
unauthorized expenses. Such expenses are nor- 
mally the personal responsibility of the trustee. 

As provided in subdivision (a)(2), a trustee is 
entitled to reimbursement for unauthorized ex- 
penses only if the unauthorized expenditures 
benefitted the trust The purpose of this provi- 
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sion, which is derived from Restatement (Sec- 
ond) of Trusts § 245 (1959), is not to ratify the 
unauthorized conduct of the trustee, but to 
prevent unjust enrichment of the trust. Given 
this purpose, a court, on appropriate grounds, 
may delay or even deny reimbursement for 
expenses which benefitted the trust. Appropri- 
ate grounds include: (1) whether the trustee 
acted in bad faith in incurring the expense; (2) 
whether the trustee knew that the expense was 
inappropriate; (3) whether the trustee reason- 
ably believed the expense was necessary for the 
preservation of the trust estate; (4) whether the 
expense has resulted in a benefit; and (5) 
whether indemnity can be allowed without de- 
feating or impairing the purposes of the trust. 
See Restatement (Second) of Trusts § 245 cmt. 


35-15-710. Directed trusts. 
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g (1959). 

Subsection (b) implements T.C.A. § 35-15- 
802(k)(5), which creates an exception to the 
duty of loyalty for advances by the trustee for 
the protection of the trust if the transaction is 
fair to the beneficiaries. 

Reimbursement under this section may in- 
clude attorney’s fees and expenses incurred by 
the trustee in defending an action. However, a 
trustee is not ordinarily entitled to attorney’s 
fees and expenses if it is determined that the 
trustee breached the trust. See 3A Austin W. 
Scott & William F. Fratcher, The Law of Trusts 
§ 245 (4th ed. 1988). 

All of the above provisions also apply to trust 
advisors, trust protectors and other fiduciaries 
serving under a directed trust. 


If the terms of the trust, an agreement of the qualified beneficiaries, or a 
court order requires a trustee, trust advisor, or trust protector to follow the 
direction of a trust advisor or trust protector, and the trustee, trust advisor, or 
trust protector acts in accordance with such direction, then the trustee, trust 
advisor, or trust protector so directed shall be treated as an excluded fiduciary. 


History. 
Acts 2013, ch. 390, § 29. 


Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2018; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. This section details when 
a fiduciary serving under a directed trust will 


be an excluded fiduciary as such is defined in 
35-15-1038. 


35-15-711. Directed trusts — Accepting or declining fiduciary appoint- 


ment. 


(a) Atrust advisor, trust protector or other fiduciary other than a cotrustee, 
such cotrustee already being provided for in § 35-15-701(a), may accept its 
appointment as such respective fiduciary in a like manner as provided for a 


trustee under § 35-15-701(a). 


(b) A trust advisor, trust protector or other fiduciary other than a cotrustee, 
such cotrustee already being provided for in § 35-15-701(b), may reject its 
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appointment as such respective fiduciary in a like manner as provided for a 
trustee under § 35-15-701(b). 

(c) Atrust advisor, trust protector or other fiduciary other than a cotrustee, 
such cotrustee already being provided for in § 35-15-701(c), may, without 
accepting its appointment as such respective fiduciary, carry out the appropri- 


ate activities relative to such respective fiduciary as are provided for a trustee 


under § 35-15-701(c). 


History. 
Acts 2013, ch. 390, § 29. 


Compiler’s Notes. 

Acts 20138, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
12013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2018; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2018, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. This section deals with 
accepting or declining fiduciary appointments 


when such fiduciary is serving under a directed 
trust. It is analogous to T.C.A. § 35-15-701. 


35-15-712. Directed trusts — Fiduciary’s bond. 


(a) Section 35-15-702 applies to trust advisors, trust protectors or other 
fiduciaries other than cotrustees, such cotrustees already being provided for in 


§ 35-15-702. 


(b) When exercising its powers under this section, the court shall consider 
the powers, duties and liabilities relative to such respective fiduciaries other 
than a cotrustee and whether any of such respective fiduciaries are excluded 


fiduciaries. 


History. 
Acts 2018, ch. 390, § 29. 


Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2018: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
20138, unless the court finds that application of 
a particular provision of the act weuld substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 
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2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. This section deals with a 
fiduciary’s bond when such fiduciary is serving 
under a directed trust. It is analogous to T.C.A. 
§ 35-15-702. It directs a court to consider the 


respective powers and duties held by a fidu- 
ciary, as well as the extent to which such 
fiduciary is a excluded fiduciary, when deter- 
mining matters related to fiduciary bonds. 


35-15-713. Vacancy — Directed trusts. 


(a) Except as otherwise provided by the terms of the trust upon obtaining 
knowledge of a vacancy in the office of trust advisor or trust protector, the 
trustee shall be vested with any fiduciary power or duty that otherwise would 
be vested in the trustee but that by the terms of the trust was vested in the 
trust advisor or trust protector, until such time that the vacancy in the office 
of trust advisor or trust protector, as applicable is filled. 

(b) Such vacancy shall be filled in the same manner as would a vacancy in 
trusteeship that is required to be filled, either as provided by § 35-15-704(c) if 
the trust is a noncharitable trust, or as provided by § 35-15-704(d) if the trust 
is a charitable trust. Section 35-15-704(e) shall also apply relative to trust 
advisors and trust protectors in the same manner as that subsection does to 
trustees and vacancies in trusteeship. 

(c) Notwithstanding subsection (a), a trustee shall not be liable for failing to 
exercise or assume any power or duty held by a trust advisor or trust protector 
and conferred upon the trustee by subsection (a) for the sixty-day period 
immediately following the date the trustee obtains knowledge of such vacancy. 


History. 
Acts 20138, ch. 390, § 29. 


Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
a, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. This section deals with 
fiduciary vacancies when such fiduciary is serv- 


ing under a directed trust. It is analogous to 
T.C.A. § 35-15-704. 


35-15-714. Directed trusts — Resignation of fiduciary. 


(a) Atrust advisor, trust protector or other fiduciary other than a cotrustee, 
such cotrustee’s resignation already being provided for in § 35-15-705, may 
resign its appointment as such respective fiduciary in a like manner as 
provided for a trustee under § 35-15-705. 

(b) When exercising its powers under this section relative to resignation, the 


35-15-715 
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court shall consider the powers, duties and liabilities relative to such respec- 
tive fiduciaries other than a cotrustee and whether any of such respective 


fiduciaries are excluded fiduciaries. 


History. 
Acts 20138, ch. 390, § 29. 


Compiler’s Notes. 

Acts 20138, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
12003: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2018; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 


other statute before July 1, 2013, that statute ~ 


continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. This section deals with 
resignation of a fiduciary when such fiduciary is 
serving under a directed trust. It is analogous 
to T.C.A. § 35-15-705. It directs a court to 


consider the respective powers and duties held 
by a fiduciary, as well as the extent to which 
such fiduciary is a excluded fiduciary, when 
exercising its powers relative to resignation. 


35-15-715. Directed trusts — Removal of fiduciary. 


(a) A trust advisor, trust protector or other fiduciary other than a cotrustee, 
such cotrustee’s removal already being provided for in § 35-15-706, may be 
removed as such respective fiduciary in a like manner as provided for a trustee 


under § 35-15-706. 


(b) When exercising its powers under this section relative to removal of such 
respective fiduciary, the court shall consider the powers, duties and liabilities 
relative to such respective fiduciaries other than a cotrustee and whether any 
of such respective fiduciaries are excluded fiduciaries. 


History. 
Acts 2013, ch. 390, § 29. 


Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013: 

“3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 20138, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 
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2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. This section deals with 
removal of a fiduciary when such fiduciary is 
serving under a directed trust. It is analogous 
to T.C.A. § 35-15-706. It directs a court to 
consider the respective powers and duties held 


PART 8 
DUTIES AND POWERS OF TRUSTEE 


by a fiduciary, as well as the extent to which 
such fiduciary is a excluded fiduciary, when 
exercising its powers relative to removal of any 
such fiduciary. 


30-15-801. Duty to administer trust. 


Upon acceptance of a trusteeship, the trustee shall administer the trust until 
such time as the trust terminates or a successor trustee is appointed and all 
assets are delivered in good faith, in accordance with its terms and purposes 


and the interests of the beneficiaries, and in accordance with this chapter. 


History. 
Acts 2004, ch. 537, § 60. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


General Comment. The provisions of part 8 of 
the Tennessee Uniform Trust Code in some 
ways diverge significantly from the Uniform 
Trust Code and the restatements. To the extent 
such part is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

Part 8 of the Tennessee Uniform Trust Code 
states the fundamental duties of a trustee and 
lists the trustee’s powers. Under T:C.A. § 35- 
15-808 and part 12 such powers may be re- 
moved from a trustee and directed to others, in 
which case the fiduciary from whom such pow- 
ers were removed shall be an excluded fiduciary 
as such is defined in T.C.A. § 35-15-1038. Part 8 
also provides for how certain of such powers 
may be exercised and the judicial standards by 
which certain of those powers may be reviewed. 
The duties listed are not new, but how the 
particular duties are formulated and applied 
has changed over the years. Moreover, the 
Tennessee Uniform Trust Code allows far 
greater latitude than does the Uniform Trust 
Code in the exercise of discretion relative to 
certain of such duties, as well as who can and 
does hold such duties. This part was drafted 
where possible to conform with the Tennessee 
Uniform Prudent Investor Act. The Tennessee 
Uniform Prudent Investor Act prescribes a 
trustee’s responsibilities with respect to the 
management and investment of trust property. 
The Tennessee Uniform Trust Code also ad- 
dresses a trustee’s duties with respect to distri- 
bution to beneficiaries and is far more flexible 
than is the Uniform Trust Code relative to 


such. 

The Tennessee Uniform Prudent Investor Act 
of 2002, codified at title 35, part 14, has been 
incorporated by reference into the Tennessee 
Uniform Trust Code by T.C.A. § 35-15-901. 
Certain sections of this part 8 overlap with the 
Tennessee Uniform Prudent Investor Act. 
Those sections are T.C.A. § 35-15-802 (duty of 
loyalty), T.C.A. § 35-15-803 (impartiality), 
T.C.A. § 35-15-805 (costs of administration), 
T.C.A. § 35-15-806 (trustee’s skills) and T.C.A. 
§ 35-15-807 (delegation). 

Unlike with the Uniform Trust Code, all of 
the provisions of this part of the Tennessee 
Uniform Trust Code may be overridden in the 
terms of the trust except for the trustee’s fun- 
damental obligation to act in accordance with 
the purposes of the trust, and for the benefit of 
the beneficiaries as the interests of such ben- 
eficiaries are defined under the terms of the 
trust. (See T.C.A. § 35-15-1085). 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-801. 

In furtherance of the policy of the state of 
Tennessee and its overriding emphasis on set- 
tlor’s intent and freedom of disposition, the 
Tennessee Uniform Trust Code governs a trust- 
ee’s (or other fiduciary’s) duties only to the 
extent such terms of a trust are silent or for 
some reason invalid on a particular issue. This 
section provides for the following default rules, 
which are only applicable to the extent of such 
silence or to the extent of such invalidity. 

This section confirms that a primary duty of 
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a trustee is to follow the terms and purposes of 
the trust and to do so in good faith. However, 
unlike with the Uniform Trust Code, the Ten- 
nessee Uniform Trust Code allows the terms of 
a trust to remove from a trustee or other 
fiduciary the duty to act in good faith, see 
T.C.A. § 35-15-1085. 

In administering the trust, the trustee must 
not only comply with this section but also with 
the other duties specified in this part, particu- 
larly the obligation not to place the interests of 
others above those of the beneficiaries as pro- 
vided in T.C.A. § 35-15-802 (but such section 
allows far more latitude than does section 802 
of the Uniform Trust Code to deal with affiliates 
or in affiliated investments), the duty to act 
with prudence as provided in T.C.A. § 35-15- 
804, and the duty to keep certain beneficiaries 
and holders of powers of appointment reason- 
ably informed about the administration of the 
trust as provided in T.C.A. § 35-15-813 (but 
under such section a fiduciary owes such duty 
to far fewer beneficiaries than under section 
813 of the Uniform Trust Code, and unlike the 
latter, allows such duty to be removed either in 
the trust instrument or by any of a settlor, trust 
advisor or trust protector in a writing delivered 
to the trustee). 

While a trustee generally must administer a 
trust in accordance with its terms and _pur- 
poses, the purposes and particular terms of the 
trust can on occasion conflict. If such a conflict 
occurs because of circumstances not antici- 
pated by the settlor, it may be appropriate for 
the trustee to petition under T.C.A. § 35-15- 
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412 to modify or terminate the trust. Pursuant 
to section T.C.A. § 35-15-404, a trustee is not 
required to perform a duty prescribed by the 
terms of the trust if performance would be 
impossible or illegal. Unlike the Uniform Trust 
Code, T.C.A. § 35-15-404 contains no mention 
of public policy. 

For background on the trustee’s duty to ad- 
minister the trust, see Restatement (Second) of 
Trusts §§ 164-169 (1959). 

Certain of the above-cited sections of the 
Tennessee Uniform Trust Code diverge signifi- 
cantly from the Uniform Trust Code and the 
restatements. To the extent any of such cited 
sections are in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

This section also confirms that a trustee does 
not have a duty to act until the trustee has 
accepted the trusteeship. Such duty continues 
until the trust either terminates or a successor 
trustee is appointed and all assets of the trust 
are delivered to such successor trustee. For the 
procedure for accepting a trusteeship, see 
T.C.A. § 35-15-701. For the procedures relative 
to appointment of a successor trustee and de- 
livery of property by a former trustee, see 
T.C.A. §§ 35-15-704 and 35-15-707, respec- 
tively. For procedures relative to trust advisors, 
trust protectors and other fiduciaries accepting 
such offices and providing for successors to such 
offices, see T.C.A. §§ 35-15-711 and 35-15-7138, 
respectively. 


(a) A trustee shall administer the trust solely in the interests of the 
beneficiaries. 

(b) Subject to the rights of persons dealing with or assisting the trustee as 
provided in § 35-15-1012 or as may otherwise be allowed under Tennessee law, 
a sale, encumbrance, or other transaction involving the investment or man- 
agement of trust property entered into by the trustee for the trustee’s own 
personal account or which is otherwise affected by a conflict between the 
trustee’s fiduciary and personal interests is voidable by a beneficiary affected 
by the transaction unless: 

(1) The transaction was authorized by the terms of the trust; 
(2) The transaction was approved by the court; 
(3) The beneficiary did not commence a judicial proceeding within the 

time allowed by § 35-15-1005; 

(4) The beneficiary consented to the trustee’s conduct, ratified the trans- 
action, or released the trustee in compliance with § 35-15-1009; or 

(5) The transaction involves a contract entered into or claim acquired by 
the trustee before the person became or contemplated becoming trustee. 

(c) A sale, encumbrance, or other transaction involving the investment or 
management of trust property is presumed to be affected by a conflict between 
personal and fiduciary interests of the trustee if it is entered into by the trustee 









































a 











425 TENNESSEE UNIFORM TRUST CODE 30-15-802 


with: : 
(1) The trustee’s spouse; 

(2) The trustee’s descendants, siblings, parents, or their spouses; 

(3) An agent or attorney of the trustee; or 

(4) A corporation or other person or enterprise in which the trustee, or a 
person that owns a significant interest in the trustee, has an interest that 
might affect the trustee’s best judgment. 

(d) A transaction between a trustee and a beneficiary that does not concern 
trust property but that occurs during the existence of the trust or while the 
trustee retains significant influence over the beneficiary and from which the 
trustee obtains an advantage is voidable by the beneficiary unless the trustee 
establishes that the transaction was fair to the beneficiary. 

(e) Atransaction not concerning trust property in which the trustee engages 
in the trustee’s individual capacity involves a conflict between personal and 
fiduciary interests of the trustee if the transaction concerns an opportunity 
properly belonging to the trust. 

(f) In addition to all other permissible investments and delegatable duties 
listed in this title, so long as they are fairly priced and in accordance with the 
interest of the beneficiaries and the interests of the fiduciary’s appointment 
and otherwise comply with chapter 14 of this title, a fiduciary may purchase, 
sell, hold or otherwise deal with an affiliate or an interest in an affiliated 
investment, as well as delegate to an affiliate or other agent associated with 
the fiduciary and, upon satisfaction of the conditions stated in subsection (h), 
such fiduciary may receive fiduciary compensation from such account at the 
same rate as the fiduciary would otherwise be entitled to be compensated. Such 
activities shall occur without any presumption of a conflict between personal 
and fiduciary interests of the trustee or other fiduciary. 

(g) As used in this section: 

(1) “Affiliate” means any corporation or other entity that directly or 
indirectly through one or more intermediaries controls, is controlled by or is 
under common control with the fiduciary; 

(2) “Affiliated investment” means an investment for which the fiduciary or 
an affiliate of the fiduciary acts as adviser, administrator, distributor, 
placement agent, underwriter, broker or in any other capacity for which it 
receives or has received a fee or commission from such investment or an 
investment acquired or disposed of in a transaction for which the fiduciary or 
an affiliate of the fiduciary receives or has received a fee or commission. 
“Affiliated investment” also means an investment in an insurance contract 
purchased from an insurance agency owned by, or affiliated with, the 
fiduciary, or any of its affiliates; 

(3) “Delegate to an affiliate or associated agent” means a proper delega- 
tion of any duty of the fiduciary to any person or entity that is affiliated with, 
or associated with, the fiduciary. The action of doing any of the above shall 
be known as a “delegation to an affiliate or associated agent’; 

(4) “Fee or commission” means compensation paid to a fiduciary or an 
affiliate thereof on account of its services to or on behalf of an investment; 

(5) For purposes of this section, “fiduciary” means any fiduciary as defined 
in § 35-15-1038, as well as any other fiduciary; and 
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(6) “Investment” means any security as defined in § 2(a)(1) of the Secu- 
rities Act of 1933 (15 U.S.C. § 77b(a)(1)), any contract of sale of a commodity 
for future delivery within the meaning of § 2(i) of the Commodity Exchange © 
Act (7 U.S.C. § 2()), or any other asset permitted for fiduciary accounts 
pursuant to the terms of chapter 14 of this title or by the terms of the 
governing instrument, including by way of illustration and not limitation: 
shares or interests in a public or private investment fund, which shall 
include, but not be limited to, a public or private investment fund organized 
as a limited partnership, limited liability company, statutory or common law 
business trust, real estate investment trust, joint venture or other general or 
limited partnership; or an open-end or closed-end management type invest- 
ment company or investment trust registered under the Investment Com- 
pany Act of 1940 (15 U.S.C. § 80a-1 et seq.). 

(h) A fiduciary seeking compensation pursuant to subsection (f) shall, as is 
applicable relative to the fiduciary’s particular appointment, disclose either: to 
those persons entitled to be kept informed about the administration of a trust 
under § 35-15-813(a)(1), subject to § 35-15-813(d) and (e); to each principal in 
an agency relationship; or to all current recipients of statements of any other 
fiduciary account not described above; all fees or commissions paid or to be paid 
by the account, or received or to be received by an affiliate arising from such 
affiliated investment or delegation to an affiliate or associated agent. The 
disclosure required under this subsection (h) may be given either in a copy of 
the prospectus or any other disclosure document prepared for the affiliated 
investment under federal or state securities laws or in a written summary that 
includes all fees or commissions received or to be received by the fiduciary or 
any affiliate of the fiduciary and an explanation of the manner in which such 
fees or commissions are calculated, either as a percentage of the assets 
invested or by some other method. Such disclosure shall be made at least 
annually unless there has been no increase in the rate at which such fees or 
commissions are calculated since the most recent disclosure. Notwithstanding 
this subsection (h), no such disclosure is required if the governing instrument 
or a court order expressly authorizes the fiduciary to invest the fiduciary 
account in affiliated investments or to perform the delegation to an affiliate or 
associated agent. 

(i) A fiduciary that has complied with subsection (h), whether by making the 
applicable disclosure or by relying on the terms of a governing instrument or 
court order, shall have full authority to administer an affiliated investment, 
including the authority to vote proxies thereon, without regard to the affilia- 
tion between the fiduciary and the investment or the fiduciary and delegatee, 
as the case may be. 

(j) In voting shares of stock or in exercising powers of control over similar 
interests in other forms of enterprise, the trustee shall act in the best interests 
of the beneficiaries. If the trust is the sole owner of a corporation or other form 
of enterprise, the trustee shall elect or appoint directors or other managers 
who will manage the corporation or enterprise in the best interests of the 
beneficiaries. 

(k) This section does not preclude the following transactions, if fair to the 
beneficiaries: 
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(1) An agreement between a trustee and a beneficiary relating to the 
appointment or compensation of the trustee; 

(2) Payment of reasonable compensation to the trustee; 

(3) A transaction between a trust and another trust, decedent’s estate, or 
conservatorship of which the trustee is a fiduciary or in which a beneficiary 


has an interest; 


(4) A deposit of trust money in a regulated financial-service institution 


operated by the trustee; or 


(5) An advance by the trustee of money for the protection of the trust. 
(1) The court may appoint a special fiduciary to make a decision with respect 
to any proposed transaction that might violate this section if entered into by 


the trustee. 


History. . 
Acts 2004, ch. 537, § 61; 2010, ch. 725, § 8; 
2018, ch. 390, § 30. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
n, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2018, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


NOTES TO DECISIONS 


1. No Breach. 

Trustee’s decision relating to a farm lease did 
not violate three statutory duties within the 
Uniform Trust Code because it exercised rea- 
sonable care, skill, and caution in its decision 
regarding the farm lease, and it kept a son 
reasonably informed about the administration 
of the trust and the farm lease. The son failed to 


demonstrate that the trustee administered the 
trust in a manner that was adverse to his 
beneficial interest as that interest was defined 
under the terms of the trust. Glass v. Suntrust 
Bank, 523 S.W.3d 61, 2016 Tenn. App. LEXIS 
305 (Tenn. Ct. App. May 4, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 710 
(Tenn. Sept. 26, 2016). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-802. 

The provisions of this section in some ways 
diverge significantly from the Uniform Trust 
Code and the restatements. To the extent this 
section is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

This section addresses the duty of loyalty, 
perhaps the most fundamental duty of the 


trustee. Subsection (a) states the general prin- 
ciple, which is copied from Restatement (Sec- 
ond) of Trusts § 170(1) (1959). A trustee owes a 
duty of loyalty to the beneficiaries, a principle 
which is sometimes expressed as the obligation 
of the trustee not to place the trustee’s own 
interests over those of the beneficiaries. Most 
but not all violations of the duty of loyalty 
concern transactions involving the trust prop- 
erty, but breaches of the duty can take other 
forms. For a discussion of the different types of 
violations, see George G. Bogert & George T. 
Bogert, The Law of Trusts and Trustees § 543 
(Rev. 2d ed. 1993); and 2A Austin W. Scott & 


35-15-802 


William F. Fratcher, The Law of Trusts §§ 170- 
170.24 (4th ed. 1987). The “interests of the 
beneficiaries” to which the trustee must be 
loyal are the beneficial interests as provided in 
the terms of the trust. See T.C.A. § 35-15-103. 

The duty of loyalty applies to both charitable 
and noncharitable trusts, even though the ben- 
eficiaries of charitable trusts are indefinite. In 
the case of a charitable trust, the trustee must 
administer the trust solely in the interests of 
effectuating the trust’s charitable purposes, as 
the purposes are defined under the terms of the 
trust. See Restatement (Second) of Trusts 
§ 379 cmt. a (1959). 

Duty of loyalty issues often arise in connec- 
tion with the settlor’s designation of the 
trustee. For example, it is not uncommon that 
the trustee will also be a beneficiary. Or the 
settlor will name a friend or family member 
who is an officer of a company in which the 
settlor owns stock. In such cases, settlors 
should be advised to consider addressing in the 
terms of the trust how such conflicts are to be 
handled. T.C.A. § 35-15-105 authorizes a set- 
tlor to override an other-wise applicable duty of 
loyalty in the terms of the trust. Sometimes the 
override is implied. The grant to a trustee of 
authority to make a discretionary distribution 
to a class of beneficiaries that includes the 
trustee implicitly authorizes the trustee to 
make distributions for the trustee’s own 
benefit. 

Subsection (b) states the general rule with 
respect to transactions involving trust property 
that are affected by a conflict of interest. A 
transaction affected by a conflict between the 
trustee’s fiduciary and personal interests is 
voidable by a beneficiary who is affected by the 
transaction. Subsection (b) carries out the “no 
further inquiry” rule by making transactions 
involving trust property entered into by a 
trustee for the trustee’s own personal account 
voidable without further proof. Such transac- 
tions are irrebuttably presumed to be affected 
by a conflict between personal and fiduciary 
interests. It is immaterial whether the trustee 
acts in good faith or pays a fair consideration. 
See Restatement (Second) of Trusts § 170 cmt. 
b (1959). Note that subsection (b) varies from 
section 802(b) of the Uniform Trust Code in 
that such subsection is subject not only to the 
rights of persons dealing with or assisting the 
trustee as provided in T.C.A. § 35-15-1012, but 
is also subject to any other right allowed under 
Tennessee law. 

The rule is less severe with respect to trans- 
actions involving trust property entered into 
with persons who have close business or per- 
sonal ties with the trustee. Under subsection 
(c), a transaction between a trustee and certain 
relatives and business associates is presump- 
tively voidable, not void. Also presumptively 
voidable are transactions with corporations or 
other enterprises in which the trustee, or a 
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person who owns a significant interest in the 
trustee, has an interest that might affect the 
trustee’s best judgment. The presumption is 
rebutted if the trustee establishes that the 
transaction was not affected by a conflict be- 
tween personal and fiduciary interests. Among 
the factors tending to rebut the presumption 
are whether the consideration was fair and 
whether the other terms of the transaction are 
similar to those that would be transacted with 
an independent party 

Even where the presumption under subsec- 
tion (c) does not apply, a transaction may still 
be voided by a beneficiary if the beneficiary 
proves that a conflict between personal and 
fiduciary interests existed and that the trans- 
action was affected by the conflict. The right of 
a beneficiary to void a transaction affected by a 
conflict of interest is optional. If the transaction 
proves profitable to the trust and unprofitable 
to the trustee, the beneficiary will likely allow 
the transaction to stand. For a comparable 
provision regulating fiduciary investments by 
national banks, see 12 C.F.R. § 9.12(a). 

As provided in subsection (b), no breach of 
the duty of loyalty occurs if the transaction was 
authorized by the terms of the trust or ap- 
proved by the court, or if the beneficiary failed 
to commence a judicial proceeding against the 
appropriate fiduciary within the time allowed 
or chose to ratify the transaction, either prior to 
or subsequent to its occurrence. In determining 
whether a beneficiary has consented to a trans- 
action, the principles of representation from 
title 35, chapter 3 may be applied. 

Subdivision (b)(5), which is derived from sec- 
tion 3-713(1) of the Uniform Probate Code, 
allows a trustee to implement a contract or 
pursue a claim that the trustee entered into or 
acquired before the person became or contem- 
plated becoming trustee. While this subsection 
allows the transaction to proceed without auto- 
matically being voidable by a beneficiary, the 
transaction is not necessarily free from scru- 
tiny. In implementing the contract or pursuing 
the claim, the trustee must still complete the 
transaction in a way that avoids a conflict 
between the trustee’s fiduciary and personal 
interests. Because avoiding such a conflict will 
frequently be difficult, the trustee should con- 
sider petitioning the court to appoint a special 
fiduciary, as authorized by subsection (1) of this 
section, to work out the details and complete 
the transaction. 

Subsection (d) does not apply to a corporate 
trustee that makes a loan to or sells a financial 
product to a beneficiary in the ordinary course 
of business. Otherwise, subsection (d) creates a 
presumption that a transaction between a 
trustee and a beneficiary not involving trust 
property is an abuse by the trustee of a confi- 
dential relationship with the beneficiary. This 
subsection has limited scope. If the trust has 
terminated, there must be proof that the trust- 
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ee’s influence with the beneficiary remained. 
Furthermore, whether or not the trust has 
terminated, there must be proof that the 
trustee obtained an advantage from the rela- 
tionship. The fact the trustee profited is insuf- 
ficient to show an abuse if a third party would 
have similarly profited in an arm’s length 
transaction. See 2A Austin W. Scott & William 
F. Fratcher § 170.25 (4th ed. 1987), which 
states the same principle in a slightly different 
form: “Where he deals directly with the benefi- 
ciaries, the transaction may stand, but only if 
the trustee makes full disclosure and takes no 
advantage of his position and the transaction is 
in all respects fair and reasonable.” 

Subsection (e), which allows a beneficiary to 
void a transaction entered into by the trustee 
that involved an opportunity belonging to the 
trust, is based on Restatement (Second) of 
Trusts § 170 cmt. k (1959). While normally 
associated with corporations and with their 
directors and officers, what is usually referred 
to as the corporate opportunity doctrine also 
applies to other types of fiduciary. The doctrine 
prohibits the trustee’s pursuit of certain busi- 
ness activities, such as entering into a business 
in direct competition with a business owned by 
the trust, or the purchasing of an investment 
that the facts suggest the trustee was expected 
to purchase for the trust. For discussion of the 
corporate opportunity doctrine, see Kenneth B. 
Davis, Jr., Corporate Opportunity and Com- 
parative Advantage, 84 Iowa L. Rev. 211 (1999); 
and Richard A. Epstein, Contract and Trust in 
Corporate Law: The Case of Corporate Oppor- 
tunity, 21 Del. J. Corp. L. 5 (1996). See also 
Principles of Corporate Governance: Analysis 
and Recommendations § 5.05 (American Law 
Inst. 1994). 

Subsections (f) through (i) diverge signifi- 
cantly from the Uniform Trust Code and the 
restatements. Subsections (f) through (1) clearly 
grant the express authority to use affiliates and 
related parties or affiliated delegatees to man- 
age assets and perform administrative func- 
tions. This increases flexibility and grants fidu- 
ciaries the ability to leverage expertise inside 
their broad organization. Versus the common 
law, the restatements, the Uniform Trust Code 
and Uniform Prudent Investor Act (as such 
uniform acts are proposed by ULC — NCCUSL), 
these provisions grant exceptions to the no 
further inquiry rule relative to conflicts of in- 
terests for investments and other transactions 
between affiliates so long as these transactions 
are fairly priced, are in accordance with the 
interests of the beneficiaries and the interests 
of the fiduciary appointment and otherwise 
comply with the Tennessee Uniform Prudent 
Investor Act. Under most circumstances, a fi- 
duciary must disclose, at least annually (unless 
there has been no change) to the beneficiaries 
entitled to receive a copy of the trustee’s annual 
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report, the rate and method by which any 
additional compensation paid, earned or re- 
ceived from or by any affiliate was determined. 

In furtherance of its overriding emphasis on 
settlor’s intent and of freedom of disposition, 
under the Tennessee Uniform Trust Code, sub- 
section (j) can be completely overridden by the 
terms of the trust. Moreover, under such code, 
the power to vote shares of stock or in exercis- 
ing control over similar interests in other forms 
of enterprise may be removed from any trustee 
and placed in the hands of any other fiduciary 
as such is defined in T.C.A. § 35-15-103. When 
such occurs any fiduciary from which such 
powers were so removed is an excluded fidu- 
ciary as such is defined in T.C.A. § 35-15-1038 

Absent the terms of a trust overriding sub- 
section (j) as discussed in the immediately 
preceding paragraph, such sub-section ad- 
dresses an overlap between trust and corporate 
law. It is based on Restatement of Trusts (Sec- 
ond) § 193 cmt. a (1959), which provides that 
“li]t is the duty of the trustee in voting shares of 
stock to use proper care to promote the interest 
of the beneficiary,” and that the fiduciary re- 
sponsibility of a trustee in voting a control 
block “is heavier than where he holds only a 
small fraction of the shares.” Similarly, the 
department of labor construes ERISA’s duty of 
loyalty to make share voting a fiduciary func- 
tion. See 29 C.F. R. § 2509.94-2. When the trust 
owns the entirety of the shares of a corporation, 
the corporate assets are in effect trust assets 
that the trustee determines to hold in corporate 
form. The trustee may not use the corporate 
form to escape the fiduciary duties of trust law. 
Thus, for example, a trustee whose duty of 
impartiality would require the trustee to make 
current distributions for the support of current 
beneficiaries may not evade that duty by hold- 
ing assets in corporate form and pleading the 
discretion of corporate directors to determine 
dividend policy. Rather, the trustee must vote 
for corporate directors who will follow a divi- 
dend policy consistent with the trustee’s trust- 
law duty of impartiality. 

Subsection (k) contains several exceptions to 
the general duty of loyalty, which apply if the 
transaction was fair to the beneficiaries. Sub- 
divisions (k)(1) and (k)(2) clarify that a trustee 
is free to contract about the terms of appoint- 
ment and rate of compensation. Consistent 
with Restatement (Second) of Trusts § 170 
cmt. r (1959), subdivision (k)(3) authorizes a 
trustee to engage in a transaction involving 
another trust of which the trustee is also 
trustee, a transaction with a decedent’s estate 
or a conservatorship estate of which the trustee 
is personal representative or conservator, or a 
transaction with another trust or other fidu- 
ciary relationship in which a beneficiary of the 
trust has an interest. The authority of a trustee 
to deposit funds in a financial institution oper- 
ated by the trustee, as provided in subdivision 


35-15-803 


(k)(4), is recognized in Restatement (Second) of 
Trusts § 170 cmt. m (1959). The power to 
deposit funds in its own institution does not 
negate the trustee’s responsibility to invest 
prudently, including the obligation to earn a 
reasonable rate of interest on deposits. Subdi- 
vision (k)(5) authorizes a trustee to advance 


35-15-803. Impartiality. 
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money for the protection of the trust. Such 
advances usually are of small amounts and are 
made in emergencies or as a matter of conve- 
nience. Pursuant to T.C.A. § 35-15-709, the 
trustee has a lien against the trust property for 
any advances made. 


If a trust has two (2) or more beneficiaries, the trustee shall act impartially 
in investing, managing, and distributing the trust property, giving due regard 
to the beneficiaries’ respective interests. 


History. 
Acts 2004, ch. 537, § 62. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-8083. 

The duty of impartiality is an important aspect 
of the duty of loyalty. This section is very similar to 
T.C.A. § 35-14-108, except that this section also 
applies to all aspects of trust administration and to 
decisions by a trustee with respect to distributions. 
The Tennessee Uniform Prudent Investor Act In- 
vestor Act, in title 35, chapter 14, is limited to 
duties with respect to the investment and manage- 
ment of trust property. The differing beneficial 
interests for which the trustee must act impar- 
tially include those of the current beneficiaries 
versus those of beneficiaries holding interests in 
the remainder; and among those currently eligible 
to receive distributions. In fulfilling the duty to act 
impartially, the trustee should be particularly sen- 


35-15-804. Prudent administration. 


sitive to allocation of receipts and disbursements 
between income and principal and should consider, 
in an appropriate case, a reallocation of income to 
the principal account and vice versa, as is allow- 
able under the Tennessee Uniform Principal and 
Income Act in title 35, chapter 6. 

The duty to act impartially does not mean 
that the trustee must treat the beneficiaries 
equally. Rather, the trustee must treat the 
beneficiaries equitably in light of the purposes 
and terms of the trust as such purposes and 
terms are stated therein. A settlor who prefers 
that the trustee, when making decisions, gen- 
erally favor the interests of one beneficiary over 
those of others should provide appropriate 
guidance in the terms of the trust and is com- 
pletely free to do so under the Tennessee trust 
statutes. See Restatement (Second) of Trusts 
§ 183 cmt. a (1959). 


A trustee shall administer the trust as a prudent person would, by consid- 
ering the purposes, terms, distributional requirements, and other circum- 
stances of the trust. In satisfying this standard, the trustee shall exercise 


reasonable care, skill and caution. 


History. 
Acts 2004, ch. 537, § 60. 


NOTES TO DECISIONS 


Analysis 


1. Unreasonable Actions Or Reckless Indiffer- 
ence. 
2. Actions Reasonable. 


1. Unreasonable Actions Or Reckless In- 
difference. 
Grant of summary judgment in favor of the 


bank in the decedent’s daughter’s action 
against it was appropriate because there was- 
nothing in the record indicating that the bank 
acted either unreasonably or with reckless in- 
difference in carrying out its duties as trustee. 
Wood v. Lowery, 238 S.W.3d 747, 2007 Tenn. 
App. LEXIS 119 (Tenn. Ct. App. Mar. 6, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
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695 (Tenn. Aug. 13, 2007). 


2. Actions Reasonable. 

Trustee’s decision relating to a farm lease did 
not violate three statutory duties within the 
Uniform Trust Code because it exercised rea- 
sonable care, skill, and caution in its decision 
regarding the farm lease, and it kept a son 
reasonably informed about the administration 
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of the trust and the farm lease. The son failed to 
demonstrate that the trustee administered the 
trust in a manner that was adverse to his 
beneficial interest as that interest was defined 
under the terms of the trust. Glass v. Suntrust 
Bank, 523 S.W.3d 61, 2016 Tenn. App. LEXIS 
305 (Tenn. Ct. App. May 4, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 710 
(Tenn. Sept. 26, 2016). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-804. 

The duty to administer a trust with prudence 
is a fundamental duty of the trustee. This duty 
does not depend on whether the trustee re- 
ceives compensation. The duty may be freely 
altered by the terms of the trust. See T.C.A. 
§ 35-15-105. This section is similar to language 
contained in T.C.A. § 35-14-104 and Restate- 
ment (Third) of Trusts: Prudent Investor Rule 
§ 227 (1992). 

The language of this section diverges from 
the language of the previous Restatement. The 
prior Restatement can be read as applying the 
same standard -- “man of ordinary prudence 
would exercise in dealing with his own prop- 


35-15-805. Costs of administration. 


erty”-- regardless of the type or purposes of the 
trust. See Restatement (Second) of Trusts 
§ 174 cmt. a (1959). This section appropriately 
bases the standard on the purposes and other 
circumstances of the particular trust. 

Notwithstanding the references to restate- 
ments in the preceding two paragraph. to the 
extent this section is in conflict with the Uni- 
form Trust Code, any restatement or any other 
foreign law, such foreign law is not precedential 
or con-trolling and is rejected by the Tennessee 
Uniform Trust Code. 

Moreover, the duties imposed by this section 
may be freely altered or removed by the terms 
of the trust. See T.C.A. § 35-15-1005. Neverthe- 
less, any such alteration is subject to the pro- 
hibition in T.C.A. § 35-15-1008 regarding ex- 
culpation of trustees. 


In administering a trust, the trustee may incur only costs that are reason- 
able in relation to the trust property, the purposes of the trust, and the skills 


of the trustee. 


History. 
Acts 2004, ch. 537, § 63. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-805. 

This section is similar to T.C.A. § 35-14-109 
and is consistent with the rules concerning 
costs in Restatement (Third) of Trusts: Prudent 
Investor Rule § 227(c)(3)(1992). For related 
rules concerning compensation and reimburse- 
ment of trustees, trust advisors or trust protec- 
tors, see T.C.A. §§ 35-15-708 and 35-15-709. 
The duty not to incur unreasonable costs ap- 
plies when a trustee decides whether and how 


to delegate to agents, as well as to other aspects 
of trust administration. In deciding whether 
and how to delegate, the trustee must be alert 
to balancing projected benefits against the 
likely costs. To protect the beneficiary against 
excessive costs, the trustee should also be alert 
to adjusting compensation for functions which 
the trustee has delegated to others. The obliga- 
tion to incur only necessary or appropriate 
costs of administration has long been part of 
the law of trusts. See Restatement (Second) of 
Trusts § 188 (1959). Notwithstanding the 
above, subject to the restrictions contained in 


35-15-806 


T.C.A. § 35-15-105, the provisions of this sec- 
tion may be freely altered by the terms of the 
trust. 


35-15-8006. Trustee’s skills. 
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A trustee who has special skills or expertise, or is named trustee in reliance 
upon the trustee’s representation that the trustee has special skills or 
expertise, shall use those special skills or expertise. 


History. 
Acts 2004, ch. 537, § 64. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-806. 

This section is similar to language contained 
in T.C.A. § 35-14-104, in section 7-302 of the 


35-15-807. Delegation by trustee. 


Uniform Probate Code, and in Restatement 
(Second) of Trusts § 174 (1959). Nothing in this 
section minimizes the rights of a trustee, trust 
advisor or trust protector contained in T.C.A. 
§§ 35-15-708 and 35-15-709. 


(a) A trustee may delegate duties and powers that a prudent trustee of 
comparable skills could properly delegate under the circumstances. The 
trustee shall exercise reasonable care, skill, and caution in: 


(1) Selecting an agent; 


(2) Establishing the scope and terms of the delegation, consistent with the 


purposes and terms of the trust; and 


(3) Periodically reviewing the agent’s actions in order to monitor the 
agent’s performance and compliance with the terms of the delegation. 

(b) In performing a delegated function, an agent owes a duty to the trust to 
exercise reasonable care to comply with the terms of the delegation. 

(c) Atrustee who complies with subsection (a) is not liable to the beneficia- 
ries for any act performed or omitted pursuant to written directions or to the 
trust for an action of the agent to whom the function was delegated. 

(d) By accepting a delegation of powers or duties from the trustee of a trust 
that is subject to the law of this state, an agent submits to the jurisdiction of 


the courts of this state. 


History. 
Acts 2004, ch. 537, § 65. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-807. 

This section permits trustees to delegate 
various aspects of trust administration to 
agents, subject to the standards of the section. 
The language is derived from T.C.A. § 35-14- 
111. See also John H. Langbein, Reversing the 
Nondelegation Rule of Trust-Investment Law, 


59 Mo. L. Rev. 105 (1994) (discussing prior law). 

This section encourages and protects the 
trustee in making delegations appropriate to 
the facts and circumstances of the particular 
trust. Whether a particular function is del- 
egable is based on whether it is a function that 
a prudent trustee might delegate under similar 
circumstances. For example, delegating some 
administrative and reporting duties might be 
prudent for a family trustee but unnecessary 
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for a corporate trustee. 

Moreover, subsection (c) clearly applies the 
provisions of this section to fiduciaries, as such 
are defined in T.C.A. § 35-15-103, from whom 
the duties relative to any item so delegated 
were removed and were placed in the hands of, 
or the power to so delegate was given to, an- 
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other fiduciary, the fiduciary from whom such 
duties were removed being an excluded fidu- 
ciary as defined in T.C.A. § 35-15-1038. 

This section applies only to delegation to 
agents, not to delegation to a cotrustee. For the 
provision regulating delegation to a cotrustee, 
see T.C.A. § 35-15-703. 


35-15-808. Powers to direct — Transitional provisions. 


(a) While a trust is revocable, the trustee may follow a direction of the 
settlor that is contrary to the terms of the trust or contrary to the normal 
practice of the trustee in regard to the action requested. 

(b) If the terms of a trust, an agreement of the qualified beneficiaries, or a 
court order, confer upon a person other than the settlor of a revocable trust 
power to direct certain actions of the trustee, the trustee shall act in 
accordance with an exercise of the power. 

(c) The terms of a trust may confer upon a trustee or other person a power 
to direct the modification or termination of the trust. 

(d) Unless the terms of a trust provide otherwise, if a person holds a power 
to perform any act in reliance on §§ 35-3-122 and 35-3-123, and that power 
holder is other than a beneficiary, that person is a fiduciary who, as such, is 
required to act in good faith with regard to the purposes of the trust and the 
interests of the beneficiaries. The holder of a power to perform any act under 
this subsection (d) is liable for any loss that results from breach of a fiduciary 
duty. In so following the directions of such person the trustee is protected from 
liability as provided in §§ 35-3-122 and 35-3-123. 

(e) If a person holds a power to direct pursuant to part 12 of this chapter, 
that person is a trust advisor, trust protector or both. Such power holder is 
subject to all the provisions of part 12, including any duties prescribed by part 
12 and any provisions that make the power holder a fiduciary. Any trustee or 
other person that under part 12 is relieved of any duty or any liability, or is 
_ otherwise protected under part 12, shall be so relieved and otherwise pro- 
- tected. 

(f) Transitional provisions applicable to this section shall be as follows: 

(1) Powers to direct or perform any act held in reliance on or that are 
subject to §§ 35-3-122 and 35-3-123 that are in existence prior to July 1, 
2013, remain effective thereafter and remain subject to those sections and 
their protections; 

(2) Notwithstanding subdivision (f)(1), should any power that is described 
in part 12 of this chapter be held under a trust instrument that was in 
existence or became irrevocable before July 1, 2013, and that power is not 
held in reliance on nor is it subject to §§ 35-3-122 and 35-3-123, then from 
July 1, 2013, all law relative to such power shall be controlled by and subject 
to part 12 of this chapter, along with any amendments made to this chapter 
in furtherance of the implementation and effectiveness of such part 12; and 

(3) For all trust instruments entered into, that become irrevocable or that 
are amended relative to any power that is described in part 12 of this chapter 
on or after July 1, 2013, part 12 of this chapter, along with any amendments 
made to this chapter in furtherance of the implementation and effectiveness 
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of such part 12, shall be the exclusive method to create a directed trust or a 
provision regarding such and shall control such. Relative to trusts described 
in this subdivision (f)(3) and subdivision (f)(2), §§ 35-3-122 and 35-3-123 
shall be of no further force and effect. 


History. 
Acts 2004, ch. 537, § 66; 2013, ch. 390, § 31. 


Compiler’s Notes.. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
LPZORS: 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2018, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-808. 

The provisions of this section diverge signifi- 
cantly from the Uniform Trust Code and the 
restatements. To the ex-tent this section is in 
conflict with the Uniform Trust Code, any re- 
statement or any other foreign law, such for- 
eign law is not precedential or controlling and 
is rejected by the Tennessee Uniform Trust 
Code. 

The 2013 amendments to the Tennessee Uni- 
form Trust Code substantially rewrote this sec- 
tion, leaving the former version inoperative as 
provided in the enacting and transitional lan- 
guage of Section 55, Pub. Act. 2013, Pub. Ch. 
390, 108th Gen. Assemb., Reg. Sess. (Tenn., 
2013). Notwithstanding the above, Tennessee 
has had statutes fully providing for true di- 
rected trusts since the late 1980s, such provi- 
sions being contained in title 35, chapter 3. 
Part twelve (12) of the Tennessee Uniform 
Trust Code, added by such 2013 amendments, 
contains significantly more detailed provisions 
governing the operation of directed trusts than 
do Tennessee’s original 1980s directed trust 
statutes. Finally, many modifications to various 
other provisions of the Tennessee Uniform 
Trust Code and certain other provisions of the 
Tennessee trust statutes have been made to 
coordinate those provisions with such part 
twelve (12). For all these reasons, in addition to 
the transitional language of Section 55 of such 
public chapter, T.C.A. § 35-15-808(f) contains 
transitional provisions specifically applicable to 
directed trusts as such are defined in T.C.A. 


§ 35-15-103. 

Subsection (a) is an application of T.C.A. 
§ 35-15-6083, which provides that a revocable 
trust is subject to the settlor’s exclusive control 
as long as the settlor has capacity. Because of 
the settlor’s degree of control, subsection (a) of 
this section authorizes a trustee to rely on a 
direction from the settlor even if it is contrary 
to the terms of the trust. The direction of the 
settlor might be regarded as an amendment of 
the trust. Subsection (a) has limited application 
upon a settlor’s incapacity. An agent, conserva- 
tor, or guardian has authority to give the 
trustee instructions contrary to the terms of the 
trust only if the agent, conservator, or guardian 
succeeds to the settlor’s powers with respect to 
revocation, amendment, or distribution as pro- 
vided in T.C.A. § 35-15-602. 

Subsections (b) — (e) ratify the use of trust 
protectors and advisers and make such, except 
as otherwise provided in the transitional provi- 
sions of subsection (f), subject to part twelve 
(12) of this chapter. Neither T.C.A. § 35-15-103 
nor such chapter makes a distinction between 
the powers and duties that can be held by a 
fiduciary due to such being referred to as “trust 
advisor” versus “trust protector.” Traditionally, 
the former term has been used in the United 
States, while the latter term is often associated 
with non-U.S. trust practice. Both terms were 
included to assure anyone encountering the 
Tennessee Uniform Trust Code that, regardless 
of the term by which any such person was 
referred, such code provided for virtually any 
conceivable power and duty that could be held 
by a person referred to by either term. Both 
trust advisors and trust protectors are also 
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included in the broader term, “fiduciary,” both 
being such unless provided otherwise in the 
terms of the trust as allowed by T.C.A. § 35-15- 
105, or because one or more is an excluded 
fiduciary as such is defined in T.C.A. 
§ 35-1-103. 

Subsection (b) diverges from the Uniform 
Trust Code in that the various powers that can 
be held by either a trust advisor or a trust 
protector can be conferred in any of the follow- 
ing ways: by the terms of the trust, by an 
agreement of the qualified beneficiaries or by a 
court order. Moreover, subject only to a provi- 
sion in a trust instrument to the contrary, a 
trustee or other fiduciary shall act in accor- 
dance with the exercise of a power held by any 
trust advisor or trust protector. 

Subsection (c) makes it clear that, regardless 
of what the power holder is named, such holder 
can be granted the power to direct modification 
or termination of a trust 

Numerous powers can be granted to a trust 
advisor or trust protector under the Tennessee 
Uniform Trust Code, including powers to direct 
and powers to veto. While both affect a trustee’s 
overall powers and duties, each affects such 
trustee in a different manner. A power to direct 
involves action initiated and within the control 
of a third party. A trustee usually has no 
responsibility other than to carry out the direc- 
tion when made. But if a third party holds a 
veto power, a trustee is usually responsible for 
initiating the decision, subject to the third 
party’s approval. 

Subsection (d) pertains to powers held in 
reliance on T.C.A. §§ 35-3-122 and 35-3-123. 
These were the statutes fully providing for true 
directed trusts before the 2013 amendments to 
the Tennessee Uniform Trust Code. Under such 
sections, at times, the person holding the power 
is making directions relative to the holder’s 
own beneficial interest. However at other 
times, the holder of the power is frequently 
making directions or other actions on behalf of 
others. In such latter case and as provided in 
subsection (d), unless provided otherwise in the 
terms of the trust, the holder is acting in a 
fiduciary capacity with respect to the powers 
granted and can be held liable if the holder’s 
conduct constitutes a breach of trust, whether 
through action or inaction. Like a trustee, li- 
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ability cannot be imposed if the holder has not 
accepted the grant of the power either ex- 
pressly or informally through exercise of the 
power. See T.C.A. § 35-15-711, which applies 
the provisions of T.C.A. §§ 35-15-701 to trust 
advisors, trust protectors and other fiduciaries 
other than a trustee. 

Subsection (e) pertains to powers held under 
part 12, which was created by the 2013 amend- 
ments to the Tennessee Uniform Trust Code. It 
simply directs one to such part 12 to determine 
the effect of holding such powers. Notwith- 
standing the preceding sentence and although 
such part 12 contains the majority of provisions 
governing trust advisors, trust protectors and 
any other fiduciaries other than trustees after 
the 2013 amendments, such amendments ne- 
cessitated changes to other parts of the Tennes- 
see Uniform Trust Code to coordinate them 
with the part 12. Therefore, one is advised to 
review other parts of the Tennessee Uniform 
Trust Code for sections containing references to 
part 12 or to trust advisors, trust protectors, 
other fiduciaries and excluded fiduciaries. In 
particular, T.C.A. §§ 35-15-710 — 35-15-715 
provide for persons holding powers under di- 
rected trusts the mechanisms to accept, reject, 
remove or resign from office that are similar to 
equivalent provisions applicable to a trustee. 
Such sections also provide for how to handle 
vacancies in such offices, as well as any fiducia- 
ry’s bond regarding same. 

Subsection (f) contains transitional provi- 
sions specifically applicable to directed trusts 
as such are defined in T.C.A. § 35-15-103 to 
account for the changes in such trusts made by 
the 2013 amendments to the Tennessee Uni- 
form Trust Code. 

As with the vast majority of other sections 
under the Tennessee Uniform Trust Code, the 
provisions of this section may be freely altered 
by the terms of the trust. See T.C.A. § 35-15- 
105. By way of example and not in limitation, a 
settlor can provide that the trustee must accept 
the decision of the power holder without ques- 
tion. Alternatively, a settlor could provide that 
the holder of the power is not to be held to the 
standards of a fiduciary. A common technique 
for assuring that a settlor continues to be taxed 
on all of the income of an irrevocable trust is for 
the settlor to retain a nonfiduciary power of 
administration. See I.R.C. § 675. 


35-15-809. Control and protection of trust property. 


A trustee shall take reasonable steps to take control of and protect the trust 


property. 


History. 
Acts 2004, ch. 537, § 67. 


35-15-810 


FIDUCIARIES AND TRUST ESTATES 


436 


NOTES TO DECISIONS 


1. When Duty Arises. 

Grant of summary judgment in favor of the 
bank in the decedent’s daughter’s action 
against it was appropriate because the bank’s 
duty to assert control over the assets in ques- 
tion did not surface until a reasonable time 


after receiving trust assets. Wood v. Lowery, 
238 S.W.3d 747, 2007 Tenn. App. LEXIS 119 
(Tenn. Ct. App. Mar. 6, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 695 (Tenn. Aug. 
13, 2007). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-809. 

This section codifies the substance of sections 
175 and 176 of the Restatement (Second) of 
Trusts (1959). The duty to take control of and 
safeguard trust property is an aspect of the 
trustee’s duty of prudent administration as 
provided in T.C.A. § 35-15-804. See also the 
various subdivisions of T.C.A. § 35-15-816 re- 
garding the power to collect trust property), the 
power to insure trust property and the power to 
abandon trust property. The duty to take con- 


trol normally means that the trustee must take 
physical possession of tangible personal prop- 
erty and securities belonging to the trust, and 
must secure payment of any choses in action. 
See Restatement (Second) of Trusts § 175 cmt. 
a,c & d (1959). 

This section, like the other sections in this 
part 8, is subject to alteration by the terms of 
the trust. See T.C.A. § 35-15-105. By way of 
example and not in limitation, the settlor may 
provide that the spouse may occupy the set- 
tlor’s former residence rent free, in which event 
the spouse’s occupancy would prevent the 
trustee from taking possession. 


35-15-810. Recordkeeping and identification of trust property. 


(a) A trustee shall keep adequate records of the administration of the trust. 

(b) A trustee shall keep trust property separate from the trustee’s own 
property. 

(c) Except as otherwise provided in subsection (d), a trustee shall cause the 
trust property to be designated so that the interest of the trust, to the extent 
feasible, appears in records maintained by a party other than a trustee or 
beneficiary. 

(d) If the trustee maintains records clearly indicating the respective interests, 
a trustee may invest as a whole the property of two (2) or more separate trusts. 

(e) For all purposes under the Tennessee Uniform Trust Code, when a trust is 
apportioned into separate shares for a single beneficiary or related beneficiary 
group, the apportioned separate share of the trust shall be treated as separate 
trusts even though such share may be commingled with other separate shares for 
investment and tax reporting purposes as provided in this section. 

(f) For all purposes under this chapter, if a trust is apportioned into separate 
shares for one (1) or more beneficiaries, then the apportioned separate shares 
must be treated as separate trusts even though the share may be commingled 
with other separate shares of the trust for investment and tax reporting 
purposes as provided in this section. 


Amendments. 
The 2021 amendment added (f). 


Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


History. 
Acts 2004, ch. 537, § 68; 2019, ch. 197, § 5.; 
2021, ch. 420, § 16. 


Compiler’s Notes. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 
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2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-810. 

The duty to keep adequate records stated in 
subsection (a) is implicit in the duty to provide 
prudent administration under T.C.A. § 35-15- 
804 and the duty to report to beneficiaries 
under T.C.A. § 35-15-8138, subject to the excep- 
tions to such duty to report as provided in 
T.C.A. § 35-15-813. For an application, see 
Green v. Lombard, 343 A. 2d 905, 911 (Md. Ct. 
Spec. App. 1975). See also Restatement (Sec- 
ond) of Trusts §§ 172, 174 (1959). 

The duty to earmark trust assets and the 
duty of a trustee not to mingle the assets of the 
trust with the trustee’s own are closely related. 
Subsection (b), which addresses the duty not to 
mingle, is derived from section 179 of the Re- 
statement (Second) of Trusts (1959). Subsection 
(c) makes the requirement that assets be ear- 
marked more precise than that articulated in 
Restatement (Second) § 179 by requiring that 
the interest of the trust must appear in the 
records of a third party, such as a bank, broker- 
age firm, or transfer agent. Because of the 
serious risk of mistake or misappropriation 
even if disclosure is made to the beneficiaries, 
showing the interest of the trust solely in the 
trustee’s own internal records is insufficient. 
The provision of T.C.A. § 35-15-816(b), which 
allows a trustee to hold securities in nominee 
form, is not inconsistent with this requirement. 
While securities held in nominee form are not 
specifically registered in the name of the 
trustee, they are properly earmarked because 


the trustee’s holdings are indicated in the re- 
cords maintained by an independent party, 
such as in an account at a brokerage firm. 

Karmarking is not practical for all types of 
assets. With respect to assets not subject to 
registration, such as tangible personal property 
and bearer securities, arranging for the trust’s 
ownership interest to be reflected on the re- 
cords of a third-party custodian would not be 
feasible. For this reason, subsection (c) waives 
separate recordkeeping for these types of as- 
sets. Under subsection (b), however, the duty of 
the trustee not to mingle these or any other 
trust assets with the trustee’s own remains 
absolute. 

Subsection (d) allows a trustee to use the 
property of two or more trusts to make joint 
investments, even though under traditional 
principles a joint investment would violate the 
duty to earmark. A joint investment frequently 
is more economical than attempting to invest 
the funds of each trust separately. Also, the risk 
of misappropriation or mistake is less when the 
trust property is invested jointly with the prop- 
erty of another trust than when pooled with the 
property of the trustee or other person. 

Notwithstanding all of the above, the provi- 
sions of this sections are freely alterable by the 
terms of the trust, subject to T.C.A. § 35-15- 
105. 


2021 Amendment. Subsection (f) was added in 
2021 to clarify that separate trusts may be 
commingled for investment and tax reporting 
purposes without negating the separateness of 
the commingled trusts. 


35-15-811. Enforcement and defense of claims. 


(a) Atrustee shall take reasonable steps to enforce claims of the trust and to 


defend claims against the trust. 


(b) A trustee may abandon or assign any claim that it believes is unreason- 
able to enforce to one or more of the beneficiaries of the trust holding the claim. 


History. 
Acts 2004, ch. 537, § 69. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-811. 

Subsection (a) codifies the substance of Sec- 
tions 177 and 178 of the Restatement (Second) 
of Trusts (1959). It may not be reasonable to 
enforce a claim depending upon the likelihood 
of recovery and the cost of suit and enforce- 
ment. It might also be reasonable to settle an 


action or suffer a default rather than to defend 
an action. See also the relevant provision of 
T.C.A. § 35-15-816(b) regarding the power to 
pay, contest, settle, or release claims. 

Subsection (b) does not have a corresponding 
provision in the Uniform Trust Code. Such 
subsection expressly grants a trustee the power 
to abandon, or to assign, any claim that the 
trustee believes unreasonable to enforce to one 
or more beneficiaries of a trust. 
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35-15-812. Collecting trust property. 


A trustee shall take reasonable steps to compel a former trustee or other 
person to deliver trust property to the trustee, and to redress a breach of trust 
known to the trustee to have been committed by a former trustee. No successor 
trustee appointed after the examination of the accounts of a trustee or the 
waiver of the examination by the beneficiaries shall be responsible for the acts 


and omissions of the prior trustee. 


History. 
Acts 2004, ch. 537, § 70. 


NOTES TO DECISIONS 


1. When Duty Arises. 

Grant of summary judgment in favor of the 
bank in the decedent's daughter’s action 
against it was appropriate because the bank’s 
duty to assert control over the assets in ques- 
tion did not surface until a reasonable time 


after receiving trust assets. Wood v. Lowery, 
238 S.W.3d 747, 2007 Tenn. App. LEXIS 119 
(Tenn. Ct. App. Mar. 6, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 695 (Tenn. Aug. 
13, 2007). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-812. 

This section is a specific application of T.C.A. 
§ 35-15-811 regarding the duty to enforce 
claims, which includes a claim for trust prop- 
erty held by a former trustee or others, and a 
claim against a predecessor trustee for breach 
of trust. The duty imposed by this section is not 
absolute. Pursuit of a claim is not required if 
the amount of the claim, costs of suit and 
enforcement, and likelihood of recovery, make 
such action uneconomic. Unlike Restatement 
(Second) of Trusts § 223 (1959), this section 
only requires a successor trustee to redress 
breaches of trust “known” to have been commit- 
ted by the predecessor. For the definition of 
“know,” see T.C.A. § 35-15-104. Limiting the 


successor’s obligation to known breaches is a 
common feature of state trust statutes. See, 
e.g., Mo. Rev. Stat. § 456.187.2. 

The last sentence in this section has no 
counterpart in the Uniform Trust Code and 
expressly relieves any successor trustee from 
liability for acts and omissions of prior trustees 
if such successor trustee was appointed after 
the accounts of the prior trustee were examined 
or such examination was waived by the benefi- 
ciaries required under the Tennessee Uniform 
Trust Code to so waive. 

As authorized by T.C.A. § 35-15-1009, the 
beneficiaries may relieve the trustee from po- 
tential liability for failing to pursue a claim 
against a predecessor trustee or other person 
holding trust property. The obligation to pursue 
a predecessor trustee can also be addressed in 
and altered by the terms of the trust as pro- 
vided by T.C.A. § 35-15-105. 


35-15-813. Duty to inform and report. 


(a)(1) A trustee shall keep the beneficiaries of the trust who are current 
mandatory or permissible distributees of trust income or principal, or both, 
reasonably informed about the administration of the trust and of the 
material facts necessary for them to protect their interests. If a trust is 
divided into separate shares for the sole benefit of a single beneficiary or a 
separate group of beneficiaries, the trustee’s duty shall apply only to the 
beneficiary or beneficiaries of the separate share of the trust. 

(2) Unless unreasonable under the circumstances, a trustee shall respond 
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in a reasonable amount of time to a qualified beneficiary's request for 
information related to the administration of the trust. Additionally, a 
qualified beneficiary shall reimburse the trustee for any reasonable expenses 
incurred in responding to requests for information. 

(3) The requirements of subdivisions (a)(1) and (2) shall also apply to the 

benefit of anyone who, in a capacity other than that of a fiduciary, as defined 
by § 35-15-103, holds a power of appointment. 
(b)(1) The trustee of an irrevocable or nongrantor trust within sixty (60) 
days after the acceptance and funding of a trust, excluding nominal funding 
for the trust to have corpus or the depositing of insurance policies on the life 
of a living person, shall notify each current income beneficiary, each vested 
ultimate beneficiary of a remainder interest and anyone who, in a capacity 
other than that of a fiduciary, as defined by § 35-15-103, holds a power of 
appointment, that the trust has been established. 

(2) The required notice shall: 

(A) Be sent by first class mail or personal delivery; and 

(B) Consist of either a complete copy of the document establishing the 
trust together with the trustee’s name, address and telephone number or 
an abstract of the trust, whichever the trustee, in the trustee’s absolute 
discretion, may choose. 

(3) The abstract shall contain: 

(A) The name, address and telephone number of each trustee; 
(B) If for a current income beneficiary: 
(i) The number of other current income beneficiaries; 
(ii) Whether distributions of income are required or discretionary; 
(iii) Whether distributions of principal are permitted and, if so, for 
what purpose or purposes; 
(iv) An estimate of the value of the trust at the date of the notice from 
which distributions may be made; and 
(v) An estimate of the income that may be distributable to the 
beneficiary; 
(C) If for a remainder beneficiary: 
(i) The number of other remainder beneficiaries; 
(ii) An estimate of the value of the trust at the date of the notice; and 
(iii) The conditions which must be met before the beneficiary’s share 
is distributable; and 
(D) If for anyone who, in a capacity other than that of a fiduciary, as 
defined by § 35-15-103, holds a power of appointment, all of the informa- 
tion required by subdivisions (b)(3)(A)-(C) necessary or beneficial for that 
person to effectively determine whether or not to exercise that power of 
appointment. 
(c) Upon the termination of an interest of any one (1) or more of the current 
income beneficiaries: 

(1) The trustee shall similarly notify the income beneficiaries who are 
takers of the terminated interest of their interest by sending or delivering 
them the notice required in subsection (b); and 

(2) If at that time the period described in subsection (b) has lapsed, the 
trustee shall similarly notify anyone who, in a capacity other than that of a 
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fiduciary, as defined by § 35-15-1038, holds a power of appointment by 
sending or delivering to such person the notice required in subsection (b). 
(d) A beneficiary may waive the right to a trustee’s report or other informa- 
tion otherwise required to be furnished under this section. A beneficiary, with 
respect to future reports and other information, may withdraw a waiver 
previously given. Anyone who, in a capacity other than that of a fiduciary, as 
defined by § 35-15-103, holds a power of appointment has the same power as 
provided a beneficiary in this subsection (d) to waive reports and other 
information and to withdraw a waiver previously given. During the time a 
beneficiary is represented by another pursuant to § 35-15-3038, a trustee shall 
send its report or other information otherwise required to be furnished under 
this section to the representative of the beneficiary, which has the same effect 
as sending the report or other information otherwise required to be furnished 
under this section to the beneficiary being represented. 
(e) Subsections (a) and (b) do not apply to the extent: 
(1) That the terms of the trust provide otherwise; or 
(2) The settlor of the trust, or a trust protector or trust advisor under part 
12 of this chapter, that holds the power to so direct, directs otherwise in a 
writing delivered to the trustee. Directions made in a writing delivered to 
the trustee by the settlor, trust advisor, or trust protector as set forth in this 
subdivision (e)(2) remain in effect until and unless the settlor, trust advisor, 
or trust protector revokes the written instructions or is incapacitated. 
Additionally, the written directions remain in effect only while the trust 
advisor or trust protector providing the written directions is serving as the 
current trust advisor or trust protector. Unless otherwise specifically pro- 
vided in the written directions, upon the death or incapacity of a settlor who 
provided the written directions described in this subdivision (e)(2), the 
directions are revoked. However, upon the death or incapacity of the settlor, 
a trust advisor or trust protector, if any, may further direct the trustee in 
writing pursuant to this subdivision (e)(2). Unless otherwise stated in the 
governing instrument, in the event of a conflict in the written directions, the 
written directions of the settlor control. Notwithstanding this subdivision 
(e)(2), during the time a settlor has designated a representative to represent 
and bind the interests of a beneficiary or beneficiaries under § 35-15-303, a 
trustee shall send its report or other information otherwise required to be 
furnished under this section to the representative designated by the settlor 
until the settlor revokes the designation or until the designated represen- 
tative ceases serving. Sending reports or other information otherwise 
required to be furnished to a designated representative has the same effect 
as sending the report or other information otherwise required to be fur- 
nished under this section to the beneficiary or beneficiaries being repre- 
sented. To the extent a settlor, trust advisor, or trust protector directs a 
trustee not to send its report or other information otherwise required to be 
furnished under this section to a beneficiary or beneficiaries and does not 
designate a representative to receive the information, the trustee shall send 
the information it would otherwise be required to send to the beneficiary or 
beneficiaries to the settlor who provided the written directions described in 
this subdivision (e)(2), trust advisor, or trust protector, which has the same 
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effect as sending the report or other information otherwise required to be 
furnished under this section to the beneficiary or beneficiaries. 

(f) Subdivision (a)(1) and subsection (b) do not apply to a trust created under 
a trust agreement that became irrevocable before July 1, 2004. Trust law in 
effect prior to July 1, 2004, regarding the subject matter of subdivision (a)(1) 
and subsection (b) shall continue to apply to those trusts. 

(g) If the trustee of a trust is bound by any written confidentiality restric- 
tions with respect to an asset of a trust, a trustee may require that any 
beneficiary who is eligible to receive information pursuant to this or any other 
section of this title about such asset shall agree in writing to be bound by the 
confidentiality restrictions that bind the trustee before receiving such infor- 
mation from the trustee. i 

(h) A trust advisor, trust protector, or other fiduciary designated by the 
terms of the trust shall keep each excluded fiduciary designated by the terms 
of the trust reasonably informed about: , 

(1) The administration of the trust with respect to any specific duty or 
function being performed by the trust advisor, trust protector, or other 
fiduciary to the extent that the duty or function would normally be 
performed by the excluded fiduciary or to the extent that providing such 
information to the excluded fiduciary is reasonably necessary for the 
excluded fiduciary to perform its duties; and 

(2) Any other material information that the excluded fiduciary would be 
required to disclose to the specified beneficiaries under subsection (a) 
regardless of whether the terms of the trust relieve the excluded fiduciary 
from providing such information to qualified beneficiaries. Neither the 
performance nor the failure to perform of a trust advisor, trust protector, or 
other fiduciary designated by the terms of the trust as provided in this 
subsection (h) shall affect the limitation on the liability of any excluded 
fiduciary provided by part 12 of this chapter. 


History. 

Acts 2004, ch. 537, § 71; 2007, ch. 24, §§ 28- 
30; 2010, ch. 725, § 9; 2018, ch. 390, §§ 32-35; 
2019, ch. 197, § 6; 2021, ch. 420, §§ 10, 11. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
12013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 


executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


Amendments. 

The 2021 amendment added the last sen- 
tence of (d) and rewrote (e), which read: “(e) 
Subsections (a) and (b) shall not apply to the 
extent that the terms of the trust provide 
otherwise or the settlor of the trust, or a trust 
protector or trust advisor under part 12 that 
holds the power to so direct, directs otherwise 
in a writing delivered to the trustee.” 


35-15-813 
Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Law Reviews. 
Agents in Secrecy: The Use of Information 
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Surrogates in Trust Administration (Lauren Z. 
Curry), 64 Vand. L. Rev. 925 (2011). 

Tennessee Uniform Trust Code: New Formu- 
lation for a Trusty Tool (Marshall H. Peterson), 
41 No. 1 Tenn. B.J. 24 (2005). 


NOTES TO DECISIONS 


Analysis 


1. No Breach. 
2. Compliance. 


1. No Breach. 

Trustee’s decision relating to a farm lease did 
not violate three statutory duties within the 
Uniform Trust Code because it exercised rea- 
sonable care, skill, and caution in its decision 
regarding the farm lease, and it kept a son 
reasonably informed about the administration 
of the trust and the farm lease. The son failed to 
demonstrate that the trustee administered the 
trust in a manner that was adverse to his 
beneficial interest as that interest was defined 


under the terms of the trust. Glass v. Suntrust 
Bank, 523 S.W.3d 61, 2016 Tenn. App. LEXIS 
305 (Tenn. Ct. App. May 4, 2016), appeal de- 
nied, — S.W.3d —, 2016 Tenn. LEXIS 710 
(Tenn. Sept. 26, 2016). 


2. Compliance. 

In determining whether a trustee has met 
this section’s reporting requirement, the key 
factor is whether the report provides the ben- 
eficiaries with the information necessary to 
protect their interests. Meyers v. First Tenn. 
Bank, N.A., 503 S.W.3d 365, 2016 Tenn. App. 
LEXIS 371 (Tenn. Ct. App. May 27, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
694 (Tenn. Sept. 22, 2016). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-8138. 

The provisions of this section in some ways 
diverge significantly from the Uniform Trust 
Code and the restate-ments. To the extent this 
section is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

The duty to keep appropriate beneficiaries 
reasonably informed of the administration of 
the trust is a fundamental duty of a trustee. 
The term “reasonable” is used several times in 
this section. This term connotes a sensible and 
not excessive amount of information. For the 
common law duty to keep the beneficiaries 
informed, see Restatement (Second) of Trusts 
Section 173 (1959). The provisions of this sec- 
tion may diverge from such restatement’s view 
of the common law, and to the extent such 
restatement is in conflict with this section, such 
restatement’s view is rejected. 

In the interest of certainty, subdivision (a)(1) 
diverges from the Uniform Trust Code and 
makes the duty to keep the beneficiaries in- 
formed more precise by limiting it to only those 
who are current mandatory or permissible dis- 
tributees of trust income or principal, or both 

Subdivision (a)(2) provides that a trustee also 
has a duty to respond to a beneficiary’s request 
for information, unless such is unreasonable 


under the circumstances. However, again in the 
interest of certainty, subdivision (a)(2) diverges 
from the Uniform Trust Code and makes such 
duty to respond to a beneficiary’s request for 
information more precise by limiting such duty 
to only qualified beneficiaries s such are defined 
in T.C.A. 35-15-103. The result of this limita- 
tion is that the information need not be fur- 
nished to beneficiaries with remote remainder 
interests. 

No limitation in subdivisions (a)(1) nor (a)(2) 
affects the rights of the any current beneficiary 
who is designated as one or more primary 
beneficiaries, explicitly or implicitly, by the 
trust instrument. 

Nevertheless, unlike the Uniform Trust 
Code, subdivision (a)(2) requires that a quali- 
fied beneficiary reimburse the trustee for any 
reasonable expenses incurred in responding to 
requests for information. 

In determining if a beneficiary’s request for 
trust information is reasonable, the trustee 
may consider any of the fol-lowing factors in 
determining whether a response is necessary 
and the extent of the information to be 
furnished: 

provisions of the trust document or other 
settlor written instructions concerning the pro- 
viding of information; 

the relationship between the beneficiary re- 
questing information and_ the _ other 
beneficiaries; 

the nature of the information requested; 

the frequency with which the beneficiary has 
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or is requesting information; 

whether providing any of the requested infor- 
mation would violate any privacy rights of 
other beneficiaries; 

whether the requesting beneficiary is receiv- 
ing statements on the trust account; 

the likelihood that the requesting beneficiary 
will eventually receive an interest in the trust; 

the cost of providing the requested informa- 
tion and whether the requesting beneficiary is 
willing to pay the cost. The trustee may require 
a prepayment of a fixed cost as a prerequisite to 
beginning to accumulate the information 

the availability of the information requested; 
and 

any other 
appropriate. 

The trustee is under a duty to communicate 
to a qualified beneficiary information about the 
administration of the trust that is reasonably 
necessary to enable the beneficiary to enforce 
the beneficiary’s rights and to prevent or re- 
dress a breach of trust. See Restatement (Sec- 
ond) of Trusts § 173 cmt. c (1959). Ordinarily, 
the trustee is not under a duty to furnish 
information to a beneficiary in the absence of a 
specific request for the information. See Re- 
statement (Second) of Trusts § 173 cmt. d 
(1959). However, special circumstances may 
require that the trustee provide additional in- 
formation. For example, if the trustee is dealing 
with the beneficiary on the trustee’s own ac- 
count, the trustee must communicate material 
facts relating to the transaction that the 
trustee knows or should know. See Restate- 
ment (Second) of Trusts § 173 cmt. d (1959). 
Furthermore, to enable the beneficiaries to 
take action to protect their interests, the 
trustee may be required to provide advance 
notice of transactions involving real estate, 
closely-held business interests, and other as- 
sets that are difficult to value or to replace. See 
In re Green Charitable Trust, 431 N.W. 2d 492 
(Mich. Ct. App. 1988); Al-lard v. Pacific Na- 
tional Bank, 663 P.2d 104 (Wash. 1983). The 
trustee is justified in not providing such ad- 
vance disclosure if disclosure is forbidden by 
other law, as under federal securities laws, or if 
disclosure would be seriously detrimental to 
the interests of the beneficiaries, for example, 
when disclosure would cause the loss of the 
only serious buyer. Notwithstanding the pre- 
ceding portions of this paragraph to the extent 
any of it is in conflict with the Tennessee trust 
statutes, the latter are controlling. 

Subdivision (a)(3) causes the requirements of 
subdivisions (a)(1) and (a)(2) to also apply to 
the benefit of anyone who, in a capacity other 
than that of a fiduciary holds a power of ap- 
pointment; with all relevant terms having the 
meanings as defined in T.C.A. § 35-15-1083. 
Holders of powers of appointment are not ben- 
eficiaries (and therefore, cannot be qualified 
beneficiaries) as such terms are defined in 


factors the trustee deems 
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T.C.A. § 35-15-1038. Nevertheless, in order to 
determine whether such power holder should 
not exercise or should exercise such power, as 
well as the manner in which any such exercise 
should be made, such power holder needs to be 
kept reasonably informed of the administration 
of a trust. Because other sections of the Tennes- 
see Uniform Trust Code assure that all fiducia- 
ries are kept appropriately informed of the 
administration of a trust, there is no need to 
impose the requirements of subdivisions (a)(1) 
and (a)(2) relative to a holder of a power of 
appointment who is also a fiduciary and subdi- 
vision (a)(3) does not do so. 

Subsection (b) varies significantly from the 
Uniform Trust Code. Prior to the effective date 
of the Tennessee Uniform Trust Code on July 1, 
2004, Tennessee already had in effect a proce- 
dure for providing notification of the creation of 
a trust and similar matters. That provision can 
be found at repealed T.C.A. § 35-50-119. The 
portions of the Tennessee Uniform Trust Code 
relative to notification of creation of a trust and 
similar matters is based on that prior language 
and not on the Uniform Trust Code. As with 
such procedure that existed prior to the effec- 
tive date of the Tennessee Uniform Trust Code, 
the requirement of providing such notification 
under subsection (b) can in certain cases be 
waived, as can the requirements of subsection 
(a). Thus unlike the Uniform Trust Code, the 
restatements and other foreign law of many 
jurisdictions, the Tennessee Uniform Trust 
Code explicitly allows so-called “quiet” or “si- 
lent” trusts. 

Absent such a waiver, subsection (b) requires 
that, in most cases, a trustee of an irrevocable 
trust that is not a grantor trust under subpart 
E, part 1, subchapter J, of Chapter 1 of the 
Internal Revenue Code (i.e., the “grantor trust 
rules”) inform the current income and vested 
ultimate beneficiaries, as well as anyone who, 
in a capacity other than that of a fiduciary, 
holds a power of appointment (with all such 
terms having the meanings as defined in T.C.A. 
§ 35-15-103) within sixty (60) days of the 
trust’s existence. Such notice must include the 
trustee’s name, address and telephone number 
and must contain, in the trustee’s discretion, 
either a complete copy of the document estab- 
lishing the trust or an abstract containing the 
information provided in subdivision (b)(2). 

Subsection (c) requires that the same infor- 
mation required in subsection (b) be provided to 
the income beneficiaries who are takers of a 
terminated interest upon the termination of 
such interest of any one or more current income 
benefi-ciaries. At such time certain holders of 
power of appointment are likewise required to 
be given the information required by subsection 
(b). 

Notwithstanding the provisions of subsec- 
tions (a) — (c), the Tennessee Uniform Trust 
Code does not statutorily take a position on the 
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extent to which a trustee may claim attorney- 
client privilege against a beneficiary or holder 
of a power of appointment who has the right 
under such subsections (a) — (c) seeking discov- 
ery of attorney-client communications between 
the trustee and the trustee’s attorney. Nation- 
ally, courts are split on this issue and the 
drafters of the Tennessee Uniform Trust Code 
can find no Tennessee case on point. 

Nevertheless, for the following reasons it is 
believed that overall Tennessee law gravitates 
toward the view that the fiduciary and not the 
beneficiary is the client: 

Such is the traditional majority rule in the 
United States. See Wells Fargo Bank v. Supe- 
rior Court (Boltwood), 990 P.2d 591 (Cal. 2000); 
Huie v. De Shazo, 922 S.W. 2d 920 (Tex. 1996); 
Spinner v. Nutt, 631 N.E.2d 542 (Mass. 1994); 
Paskoski v. Johnson, 626 So. 2d 338 (Fla. Ct. 
App. 4th 1993); First Union Nat’ Bank v. 
Turney, 824 So. 2d 172 (Fla. Dist. Ct. App. 
2001); Murphy v. Gorman, 271 F.R.D. 296 
(D.N.M. 2010). While a more recent Supreme 
Court case includes dicta that there is an ex- 
ception regarding attorney-client privilege in 
fiduciary cases, see United States v. Jicarilla 
Apache Nation, 131 S. Ct. 2313 (2011); such 
dicta has been reviewed by the Illinois Court of 
Appeals, which rejected it and found no such 
exception.. Garvy v. Seyfarth Shaw LLP, 966 
N.E.2d 523 (Ill. App. Ct. 1st Dist. 2012), Peti- 
tion for appeal denied, Garvy v. Seyfarth Shaw 
LLP, 979 N.E.2d 876 (Ill. 2012). 

The Tennessee Code contains multiple stat- 
utes providing for attorney-client privilege. See 
T.C.A. §§ 23-3-105, 23-3-106, and 67-1-1710. 
Moreover, an attorney who violates either of 
the first two such sections is severely penalized, 
being guilty of a Class C misdemeanor, and 
upon conviction stricken from the rolls as a 
practicing attorney. Finally, the attorney-client 
privilege is one of the privileges recognized 
under Tenn. R. Evid. 501 (2013). In response to 
the above indicated split in opinion, several 
states have recently explicitly provided by rule 
or statute that no exception to attorney-client 
privilege exists in fiduciary cases. See New 
York Civil Practice: CPLR § 4503; FI. Stat. 
733.212 and 736.0813. 

The overriding emphasis of the Tennessee 
Uniform Trust Code is on settlor’s intent and of 
freedom of disposition. To hold that a benefi- 
ciary and not the fiduciary was the “real” client 
would conflict with the trustee’s fiduciary duty 
to implement the intentions of the settlor, 
which are sometimes in tension with the wishes 
of one or more beneficiaries. In order for a 
trustee to carry out this duty it is sometimes 
necessary or beneficial for the trustee to seek 
legal counsel and not being able to assert this 
privilege might inhibit the trustee from doing 
SO. 

After all as stated by the Supreme Court of 
the United States, “[The purpose of the attor- 
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ney-client privilege] is to encourage full and 
frank communication between attorneys and 
their clients and thereby promote broader pub- 
lic interests in the observance of law and ad- 
ministration of justice.” and “The privilege rec- 
ognizes that sound legal advice or advocacy 
serves public ends and that such advice or 
advocacy depends upon the lawyer’s being fully 
informed by the client.” Upjohn Co. v. United 
States, 449 U.S. 383, 389 and 386 (1981). 

Express donative trusts, such as those pri- 
marily provided for under the Tennessee Uni- 
form Trust Code differ from ERISA trusts. Such 
ERISA trusts apply a theory that the benefi- 
ciary is the actual client. See, e.g., United 
States v. Mett, 178 F.3d 1058, 1062-64 (9th Cir. 
1999). However, a pension trust differs from 
express private trusts because the beneficiaries 
are the settlors of their own trust, such trust 
being funded with the beneficiaries’ earnings. 
Accordingly, in ERISA attorney-client cases 
“[t]here are no competing interests such as 
other stockholders or the intentions of the Set- 
tlor.” Gibbs & Hanson, 21 ACTEC Notes at 238. 

The Tennessee Uniform Trust Code employs 
the term “report” instead of “accounting” in 
order to negate any inference that the report 
must be prepared in any particular format or 
with a high degree of formality. The reporting 
requirement might even be satisfied by provid- 
ing the beneficiaries with copies of the trust’s 
income tax returns and monthly brokerage ac- 
count statements if the information on those 
returns and statements is complete and suffi- 
ciently clear. The key factor is not the format 
chosen but whether the report provides the 
beneficiaries with the information necessary to 
protect their interests. For model account 
forms, together with practical advice on how to 
prepare reports, see Robert Whitman, Fidu- 
ciary Accounting Guide (2d ed. 1998). 

Subsection (d) allows trustee reports and 
other required information to be waived by a 
beneficiary as well as a holder of a power of 
appointment entitled to receive same. Such 
beneficiary or holder of a power of appointment 
may also withdraw a consent. However, a 
waiver of a trustee’s report or other information 
does not relieve the trustee from accountability 
and potential liability for matters that the 
report or other information would have 
disclosed. 

Subsection (e) provides the mechanism for 
“quiet” or “silent” trusts. Subsection (a) and (b) 
do not apply to the ex-tent that the terms of the 
trust provide otherwise, nor to the extent that 
the settlor or a trust protector or trust advisor 
holding the power to so direct, directs other- 
wise. Additionally under T.C.A. § 35-15-303 a 
settlor may designate in writing a representa- 
tive to receive various notices and represent 
and bind such beneficiaries. The designation of 
a representative by a settlor may occur subse- 
quent to the execution of the trust instrument, 
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however, it must meet the notice requirements 
of this section. If the settlor designates a rep- 
resentative to receive notices, the designation 
should specify that the representative is to 
receive any reports from the trustee on behalf 
of the individual beneficiary. Although sub- 
section (e) only explicitly states that it should 
apply to subsections (a) and (b), there is no 
logical reason it should not apply to subsection 
(c) as well. Subsection (c) only effectively pro- 
vides such beneficiaries who were not either 
current income beneficiaries or vested remain- 
der beneficiaries at the time the trust was 
established with any additional notice. It is 
only logical that if a settlor, trust advisor or 
trust protector can direct the withholding of 
notice to beneficiaries otherwise entitled 
thereto upon the creation of the trust under 
subsection (b), such persons should likewise be 
able to direct such withholding to those who 
only become current beneficiaries thereafter. 

Subsection (f) provides the transition rules 
for the notice and information requirements 
upon the effective date of the Tennessee Uni- 
form Trust Code. 

Subsection (g) provides that if a trustee is 
required to keep certain information regarding 
trust assets confidential the trustee can be 
assured that he/she can carry out their duty to 
inform and report to beneficiaries without fear 
of indirectly breaching the trustee’s duty of 
confidentiality. This is often (but not exclu- 
sively) of special importance when a closely 
held asset is held by a trust. 

In order to allow directed trusts to operate 
efficiently, subsection (h) requires that trust 
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advisors, trust protectors and other fiduciaries 
keep each excluded fiduciary, all as such are 
defined in T.C.A. § 35-15-103, reasonably in- 
formed about the information reasonably nec- 
essary for such fiduciaries to carry out their 
respective duties. 


2021 Amendment. A sentence was added to 
end of the Subsection (d) in 2021 to clarify that 
reports otherwise required to be furnished un- 
der this section should be sent to the represen- 
tative of the beneficiary during the time a 
beneficiary is represented by another pursuant 
to § 35-15-3083. 

Subsection (e) was amended in 2021 to pro- 
vide more protections for trustees when follow- 
ing the direction of: (1) a grantor to administer 
a trust as a silent trust; or (2) a beneficiary to 
waive receipt of reports under TCA § 35-15- 
813(d). The statute of limitations for actions 
against the trustee begins to run during the 
time the grantor has directed notice and or 
reports not to be sent, so long as the grantor or 
a person designated by the grantor to represent 
the beneficiary(ies) under TCA § 35-15-3083 re- 
ceives said notice or reports. Additionally, the 
statute of limitations for actions against the 
trustee begins to run during the time the ben- 
eficiary waives receipt of statements, so long as 
that particular beneficiary designates a person 
to represent such beneficiary under TCA § 35- 
15-303 or acknowledges at the time of the 
waiver that the statute will start running from 
the time of waiver of the notice or reports and 
that such beneficiary can revoke the consent to 
waive notice or reports at any time. 


35-15-814. Exercise of powers over discretionary and other interests 
— Tax savings. 


(a) Relative to exercise of powers over discretionary and other interests: 
(1) “Improper motive” means to demonstrate action such as the following: 

(A) A trustee refusing to make or limiting distributions to beneficiaries 
other than the trustee due to the trustee’s self interest when the trustee 
also holds a beneficial interest subject to a discretionary interest; or 

(B) A trustee making a distribution in excess of an ascertainable 
standard to such trustee as beneficiary when the trustee is restricted by an 
ascertainable standard in the trust; 

(2) Unless otherwise provided in the trust: 

(A) If the settlor’s spouse is named as a beneficiary, the settlor’s spouse 
is still living and the trust is classified as a support trust, then the trustee 
shall consider the resources of the settlor’s spouse, including the settlor’s 
obligation of support, prior to making a distribution; and 

(B) In all other cases, unless otherwise provided in the trust, the trustee 
need not consider the beneficiary’s resources in determining whether a 
distribution should be made. 

(b) The following provisions apply only to discretionary interests: 
(1) A discretionary interest is neither a property interest nor an enforce- 
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able right; it is a mere expectancy; 

(2) A court may review a trustee’s distribution discretion only if the 
trustee acts dishonestly, acts with an improper motive, or fails to act if under 
a duty to do so; 

(3) A reasonableness standard shall not be applied to the exercise of 
discretion by the trustee with regard to a discretionary interest; 

(4) Other than for the three (3) circumstances listed in subdivision (b)(2) 
or to enforce the limitations of subsection (d), a court has no jurisdiction to 
review the trustee’s discretion or to force a distribution; and 

(5) Absent express language in the trust instrument to the contrary, in the 
event that the distribution language in a discretionary interest permits 
unequal distributions between beneficiaries or distributions to the exclusion 
of other beneficiaries, the trustee may distribute all of the accumulated, 
accrued, or undistributed income and principal to one beneficiary in the 
trustee’s discretion. 

(c) The following provisions apply only to mandatory or support interests: 

(1) A beneficiary of a mandatory or a support interest has an enforceable 
right to a distribution pursuant to a court’s review; 

(2) A trustee’s distribution decision may be reviewed for unreasonable- 
ness, dishonesty, improper motivation, or failure to act if under a duty to do 
so; and 

(3) In the case of a support interest, nothing in this section shall raise a 
beneficiary’s support interest to the level of a property interest. 

(d) Unless otherwise provided in subsection (f), and unless the terms of the 
trust expressly indicate that a rule in this subsection (d) does not apply: 

(1) Aperson other than a settlor who is a beneficiary and trustee of a trust 
that confers on the trustee a power to make discretionary distributions to or 
for the trustee’s personal benefit may exercise the power only in accordance 
with an ascertainable standard; and 

(2) Atrustee may not exercise a power to make discretionary distributions 
to satisfy a legal obligation of support that the trustee personally owes 
another person. 

(e) A power that is limited or prohibited by subsection (d) may be exercised 
by a majority of the remaining trustees whose exercise of the power is not so 
limited or prohibited. If the power of all trustees is so limited or prohibited, the 
court may appoint a special fiduciary with authority to exercise the power. 

(f) Subsection (d) shall not apply to: 

(1) A power held by the settlor’s spouse who is the trustee of a trust for 
which a marital deduction, as defined in § 2056(b)(5) or § 2523(e) of the 
Internal Revenue Code (26 U.S.C. § 2056(b)(5) and § 2523(e)), was previ- 
ously allowed; 

(2) Any trust during any period that the trust may be revoked or amended 
by its settlor; or 

(3) A trust if contributions to the trust qualify for the annual exclusion 
under § 2503(c) of the Internal Revenue Code (26 U.S.C. § 2503(c)). 
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History. 
Acts 2004, ch. 537, § 72; 2007, ch. 24, § 31; 
2013, ch. 390, § 36; 2014, ch. 829, § 7. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
P2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
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judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


NOTES TO DECISIONS 


1. Order to Clerk Proper. 

Trustees were under a mandatory obligation 
to distribute the remaining principal of such 
child’s separate trust to such child, when the 
terminating event or events occurred, and be- 
cause the trust did not provide otherwise, the 
trustees were to perform this task expedi- 
tiously, which they failed to do; because the 


trustees failed to take the appropriate actions 
for two years following the termination of the 
trust, the trial court was justified in ordering 
the clerk to prepare a deed to transfer the real 
estate to the beneficiaries. In re Farmer Family 
Trust, —S.W.3d —, 2018 Tenn. App. LEXIS 598 
(Tenn. Ct. App. Oct. 11, 2018). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-814. 

The provisions of this section diverge signifi- 
cantly from the Uniform Trust Code and the 
restatements. To the extent this section is in 
conflict with the Uniform Trust Code, any re- 
statement or any other foreign law, such for- 
eign law is not precedential or controlling and 
is rejected by the Tennessee Uniform Trust 
Code. 

Relative to section 814 of the Uniform Trust 
Code, according to ULC — NCCUSL: 

Despite the breadth of discretion purportedly 
granted by the wording of a trust, no grant of 
discretion to a trustee, whether with respect to 
management or distribution, is ever absolute. A 
grant of discretion establishes a range with-in 
which the trustee may act. Moreover, a trust- 
ee’s exercise of discretion must always be in 
good faith. 

Regarding the standards for exercising dis- 
cretion, the Uniform Trust Code refers one to 
Restatement (Third) of Trusts § 50. 

Restatement (Third) of Trusts § 50 and the 
comments thereto contain language that indi- 
cates that even if the terms of a trust specifi- 
cally give a trustee “absolute, sole and unfet- 
tered” discretion, a “reasonableness” standard 
relative to the exercise (or non-exercise) of that 


discretion must be inferred. 

As discussed elsewhere in these comments, 
regardless of how clear and obvious a drafter is 
regarding a settlor’s in-tent to create a purely 
and absolutely discretionary trust, the above 
enumerated views of the Restatement (Third) 
of Trusts and the Uniform Trust Code result in 
nothing other than a vague “continuum” of 
rights and discretion. 

In furtherance of its overriding emphasis on 
settlor’s intent, freedom of disposition and cer- 
tainty, as well as for numerous other reasons 
discussed elsewhere in the comments to the 
Tennessee Uniform Trust Code, such code cat- 
egorically rejects the above enumerated views 
of the Restatement (Third) of Trusts and of the 
Uniform Trust Code. 

Section (a) provides a definition of “improper 
motive” as such relates to a trustee who is 
considering whether or not to make a distribu- 
tion from a trust, as well as when such trustee 
need consider a beneficiary’s resources. Section 
(a) applies to all discretionary, support and 
mandatory interests. 

Subsection (b) contains provisions of the Ten- 
nessee Uniform Trust Code that only apply to 
exercise of discretion related to, as well as 
distributions from, discretionary interests: 

Subdivision (b)(1), in the clearest words pos- 
sible, explicitly state that a discretionary inter- 
est is not a right or interest that rises to the 
level of “property.” Instead such interest is 
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nothing more than a “mere expectancy.” 

Subdivision(b)(2) states the sole and only 
bases on which a court has any jurisdiction to 
review a trustee’s distribution discretion made 
relative to a distribution interest. There are 
three: (i) if a trustee acts dishonestly; (ii) if a 
trustee acts with an “improper motive,” as such 
is defined in section (a); or (iii) if a trustee fails 
to act if under a duty to do so. 

Subdivision (b)(3) is directly contra to the 
view of the Uniform Trust Code and the Re- 
statement (Third) of Trusts regarding exercise 
of discretion under a distribution interest. It 
explicitly states that a reasonableness stan- 
dard shall not be applied to such discretion. 

Subdivision (b)(4) explicitly states that, other 
than for the three circumstances listed in sub- 
division (b)(2), a court has no jurisdiction to 
review a trustee’s discretion made (or not 
made) or to force a distribution relative to a 
discretionary interest. 

Subdivision (b)(5) further assures the statu- 
tory intent of subdivisions (b)(1) — (b)(4). It 
provides that, absent express language in a 
trust instrument to the contrary, when distri- 
bution language in a discretionary interest per- 
mits unequal distributions among beneficia- 
ries, or distributions to the exclusion of other 
beneficiaries, the trustee truly has complete 
discretion to distribute all income and principal 
to one (or more) beneficiary and not to the other 
beneficiaries. 

Subsection (c) contains provisions of the Ten- 
nessee Uniform Trust Code that only apply to 
exercise of discretion related to, as well as 
distributions from, support or mandatory 
interests: 

Subdivision (c)(1) assures that a beneficiary 
under either such type of interest has an en- 
forceable right to a distribution pursuant to a 
courts review of whether or not a trustee made 
such a distribution. 

Subdivision (c)(2) states the sole and only 
bases on which a court has any jurisdiction to 
review a trustee’s distribution discretion made 
relative to a support or mandatory interest. 
There are four: (i) if a trustee acts unreason- 
ably; Gi) if a trustee acts dishonestly; (iii) if a 
trustee acts with an “improper motive,” as such 
is defined in section (a); or (iv) if a trustee fails 
to act if under a duty to do so. Other than for 
such four enumerated circumstances, a court 
has no juris-diction to review whether a trustee 
made (or did not make) a distribution relative 
to a support or mandatory interest. 

Subdivision (c)(3) explicitly states that, al- 
though a beneficiary under a support interest 
has the right to a distribution subject to a 
court’s review under the four bases contained in 
(c)(4), such support interest still does not rise to 
the level of a property right or interest. 

Subsections (d) — (f) rewrite the terms of a 
trust that might otherwise result in adverse 
estate and gift tax consequences to a benefi- 
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ciary who is serving as a trustee or other 
fiduciary. Subsections (d) — (f) vary from the fact 
that The Tennessee Uniform Trust Code does 
not generally address the subject of tax cura- 
tive provisions. Tax curative provisions are 
provisions that automatically rewrite the terms 
of trusts that might otherwise fail to qualify for 
probable in-tended tax benefits. Tax curative 
provisions, because they apply to all trusts 
using or failing to use specified language, are 
often overbroad, applying not only to trusts 
intended to qualify for tax benefits but also to 
smaller trust situations where taxes are not a 
concern. Enacting tax curative provisions also 
requires special diligence by the state legisla- 
ture to make certain that these provisions are 
periodically amended to account for the fre- 
quent changes in federal tax law. Furthermore, 
many failures to draft with sufficient care may 
be correctable by including a tax savings clause 
in the terms of the trust or by seeking modifi- 
cation of the trust using one or more of the 
methods authorized by sections T.C.A. §§ 35- 
15-411 — 35-15-417. Notwithstanding such rea- 
sons, the unintended inclusion in a beneficia- 
rys gross estate of a trust when such 
beneficiary is also serving as a trustee or other 
fiduciary is a frequent enough occurrence that 
the Tennessee Uniform Trust Code addresses 
same herein. 

A tax curative provision differs from a statute 
such T.C.A. § 35-15-416, which allows a court 
to modify a trust to achieve an intended tax 
benefit. Absent Congressional or regulatory au- 
thority authorizing the specific modification, a 
lower court decree in state court modifying a 
trust is controlling for federal estate tax pur- 
poses only if the decree was issued before the 
taxing event, which in the case of the estate tax 
would be the decedent’s death. See Rev. Rul. 
73-142, 1973-1 C.B. 405. There is specific fed- 
eral authority authorizing modification of 
trusts for a number of reasons (see section 
comment to T.C.A. § 35-15-416) but not on the 
specific issues addressed in this section. Sub- 
sections (d) — (f), by interpreting the original 
language of the trust instrument in a way that 
qualifies for intended tax benefits, obviates the 
need to seek a later modification of the trust. 

Subsection (d) is applicable unless otherwise 
provided in section (f) or unless the terms of the 
trust expressly indicate that a rule in subsec- 
tion (d) is not to apply. 

Subdivision (d)(1) states that, subject to such 
exceptions, the power to make discretionary 
distributions to a beneficiary who is also serv- 
ing as a trustee or other fiduciary is automati- 
cally limited by the requisite ascertainable 
standard necessary to avoid inclusion of the 
trust in the beneficiary’s gross estate or result 
in a taxable gift upon the beneficiary’s release 
or exercise of the power. Subdivision (f)(2) pro- 
vides that trusts of which the trustee-benefi- 
ciary is also a settlor are not subject to this 
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subdivision. In such a case, limiting the discre- 
tion of a settlor-trustee to an ascertain-able 
standard would not be sufficient to avoid inclu- 
sion of the trust in the settlor’s gross estate. 
Furthermore, the inadvertent inclusion of a 
trust in the gross estate of a settlor who is also 
serving as a trustee or other fiduciary is a far 
less frequent and generally better understood 
occurrence than is the inadvertent inclusion of 
the trust in the estate of a non-settlor benefi- 
ciary who is also serving as a trustee or other 
fiduciary. 

Subdivision (d)(2) addresses a common trap 
that can occur when a trustee or other fiduciary 
is not a beneficiary, but such trustee or other 
fiduciary has the power to make discretionary 
distributions to those to whom such trustee or 
other fiduciary owes a legal obligation of sup- 
port. Discretion to make distributions to those 
to whom the trustee or other fiduciary owes a 
legal obligation of support, including but not 
limited to a fiduciary’s minor children, results 
in inclusion of the trust in the gross estate of 
the trustee or other fiduciary even if the power 
is limited by an ascertainable standard. That is 
because the language of both MI.R.C. 
§ 2041(b)(1)(A) and Treas. Reg. § 20.2041- 
1(c)(2) indicate that the ascertainable standard 
exception to the definition of a general power of 
appointment applies only to distributions for 
the benefit of a decedent (i.e., to a beneficiary 
who is also a trustee or other fiduciary). Such 
exception language says nothing regarding dis- 
tributions to those to whom a decedent (i.e., a 
trustee or other fiduciary) owes a legal obliga- 
tion of support. 

Subsection (e) deals with cotrustees, trust 
advisors and trust protectors and adopts the 
common planning technique of granting the 
broader discretion only to the independent 
trustee(s), trust advisor(s) or trust protector(s). 
Cotrustees or other fiduciaries who are benefi- 
ciaries of the trust or who have a legal obliga- 
tion to support a beneficiary may exercise the 
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power only as limited by subsection (d). If all 
trustees are so limited, the court may appoint a 
special fiduciary to make a decision as to 
whether a broader exercise is appropriate. 

Subsection (f) excludes certain trusts from 
the operation of this section. Trusts qualifying 
for the marital deduction will be includable in 
the surviving spouse’s gross estate regardless 
of whether this section applies. Consequently, if 
the spouse is acting as a trustee or other 
fiduciary, there is no need to limit the power of 
such spouse to make discretionary distribu- 
tions for the spouse’s benefit. Similar reasoning 
applies to the revocable trust, which, because of 
the settlor’s power to revoke, is automatically 
includable in the settlor’s gross estate even if 
the settlor is not named as a beneficiary. 

QTIP marital trusts are subject to this sec- 
tion, however. QTIP trusts qualify for the mari- 
tal deduction only if so elected on the federal 
estate tax return. Excluding a QTIP for which 
an election has been made from the operation of 
this section would allow the terms of the trust 
to be modified after the settlor’s death. By not 
making the QTIP election, an otherwise unas- 
certainable standard would be limited. By mak- 
ing the QTIP election, the trustee’s discretion 
would not be curtailed. This ability to modify a 
trust depending on elections made on the fed- 
eral estate tax return could itself constitute a 
taxable power of appointment resulting in in- 
clusion of the trust in the surviving spouse’s 
gross estate. 

The exclusion of an I.R.C. § 2503(c) /26 
U.S.C. § 2503(c)/ minors trust is necessary to 
avoid loss of gift tax bene-fits. While preventing 
a trustee from distributing trust funds in dis- 
charge of a legal obligation of support would 
keep the trust out of the trustee’s gross estate, 
such a restriction might result in loss of the gift 
tax annual exclusion for contributions to the 
trust, even if the trustee were otherwise 
granted unlimited discretion. See Rev. Rul. 
69-345, 1969-1 C.B. 226. 


35-15-815. General powers of trustee. 


(a) A trustee, without authorization by the court, may exercise: 
(1) Powers conferred by the terms of the trust; and 
(2) Except as limited by the terms of the trust: 
(A) All powers over the trust property which an unmarried competent 
owner has over individually owned property; 
(B) Any other powers appropriate to achieve the proper investment, 
management, and distribution of the trust property; and 
(C) Any other powers conferred by this chapter. 
(b) The exercise of a power is subject to the fiduciary duties prescribed by 


this part. 


History. 
Acts 2004, ch. 537, § 73. 
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NOTES TO DECISIONS 


1. Arbitration Agreements. 

Supreme Court of Tennessee agrees with the 
observation that the Tennessee Uniform Trust 
Code, T.C.A. § 35-15-101 et seq. (2015), does 
not specifically speak to predispute arbitration 
agreements. Nevertheless, considering the long 
history that predates the Uniform Trust Code, 
the reasons for the promulgation of the Uni- 
form Trust Code, the breadth of the powers 
specifically accorded to trustees under the Ten- 
nessee Uniform Trust Code provisions, the ad- 
monition in the Comments that the Tennessee 
Uniform Trust Code was intended to accord 
trustees the broadest possible powers, and the 
Comments indicating the drafters’ approval of 
arbitration as a means to decide disputes, the 
Supreme Court concludes that the legislature 
intended for the Tennessee Uniform Trust Code 


to give trustees the power to enter into predis- 
pute arbitration agreements. Harvey ex rel. 
Gladden v. Cumberland Trust & Inv. Co., 532 
S.W.3d 243, 2017 Tenn. LEXIS 701 (Tenn. Oct. 
20, 2017). 

Supreme Court of Tennessee holds that the 
Tennessee Uniform Trust Code, T.C.A. § 35-15- 
101 et seq. (2015), is intended to give trustees 
broad authority to fulfill their duties as trustee. 
The Supreme Court also holds that the Tennes- 
see Uniform Trust Code gives trustees the 
power to enter into predispute arbitration 
agreements, so long as doing so is not prohib- 
ited under the operative trust instrument. Har- 
vey ex rel. Gladden v. Cumberland Trust & Inv. 
Co., 582 S.W.3d 248, 2017 Tenn. LEXIS 701 
(Tenn. Oct. 20, 2017). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-815. 

This section is intended to grant trustees the 
broadest possible powers, but to be exercised 
always in accordance with the duties of the 
trustee and any limitations or expansion of 
such powers or duties as stated in the terms of 
the trust. This broad authority is denoted by 
granting the trustee the powers of an unmar- 
ried competent owner of individually owned 
property, unlimited by restrictions that might 
be placed on it by marriage, disability, or 
cotenancy. 

The powers conferred elsewhere in this Code 
that are subsumed under this section include 
all of the specific powers listed in T.C.A. § 35- 
15-816 as well as other powers described else- 
where in the Tennessee trust statutes. For 
non-exclusive examples of other such sub- 
sumed powers see: the power to transfer prin- 
cipal place of administration as provided by 
T.C.A. § 35-15-108; the power to terminate and 
uneconomic trust with value less than one 


hundred thousand dollars ($100,000) as pro- 
vided by T.C.A. § 35-15-414; the power to com- 
bine and divide trusts as provided by T.C.A. 
§ 35-15-417; the power to delegate to a co- 
trustee to the extent provided by T.C.A. § 35- 
15-703; the power to enter into transactions 
under the exceptions to the duty of loyalty as 
provided by T.C.A. § 35-15-802; the power to 
delegate to agents powers and duties as pro- 
vided by T.C.A. § 35-15-8007; as well as the 
power to invest trust assets jointly with an- 
other trust as provided by T.C.A. § 35-15- 
810(d) and the Tennessee Uniform Prudent 
Investor Act. The powers conferred by the Ten- 
nessee Uniform Trust Code may be exercised 
without court approval. If court approval of the 
exercise of a power is desired, a petition for 
court approval should be filed. 

A power differs from a duty. A duty imposes 
an obligation or a mandatory prohibition. A 
power, on the other hand, is a discretion, the 
exercise of which is not obligatory. The exis- 
tence of a power, however created or granted, 
does not speak to the question of whether it is 
prudent under the circumstances to exercise 
the power. 


35-15-816. Specific powers of trustee. 


(a) Any references contained in a will or trust incorporating by reference the 
powers enumerated in § 35-50-110 as they relate to a trustee will incorporate 
by reference the powers contained in this section. 

(b) Unless the terms of the instrument expressly provide otherwise and 
without limiting the authority conferred by § 35-15-815, a trustee may: 

(1) Collect trust property and accept or reject additions to the trust 
property from a settlor or any other person; 

(2) Acquire or sell property, for cash or on credit, at public or private sale; 

(3) Exchange, partition, or otherwise change the character of trust 
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property; 

(4) Deposit trust money in an account in a regulated financial-service 
institution; 

(5) Borrow money, with or without security, and mortgage or pledge trust 
property for a period within or extending beyond the duration of the trust; 

(6) With respect to an interest in a proprietorship, partnership, limited 
liability company, business trust, corporation, or other form of business or 
enterprise, continue the business or other enterprise and take any action 
that may be taken by shareholders, members, or property owners, including 
merging, dissolving, or otherwise changing the form of business organization 
or contributing additional capital; 

(7) With respect to stocks or other securities, exercise the rights of an 
absolute owner, including the right to: 

(A) Vote, or give proxies to vote, with or without power of substitution, 
or enter into or continue a voting trust agreement; 

(B) Hold a security in the name of a nominee or in other form without 
disclosure of the trust so that title may pass by delivery; 

(C) Pay calls, assessments, and other sums chargeable or accruing 
against the securities, and sell or exercise stock subscription or conversion 
rights; and 

(D) Deposit the securities with a depository or other regulated financial 
service institution; 

(8) With respect to an interest in real property, construct, or make 
ordinary or extraordinary repairs to, alterations to, or improvements in, 
buildings or other structures, demolish improvements, raze existing or erect 
new party walls or buildings, subdivide or develop land, dedicate land to 
public use or grant public or private easements, and make or vacate plats 
and adjust boundaries; 

(9) Enter into a lease for any purpose as lessor or lessee, including a lease 
or other arrangement for exploration and removal of natural resources, with 
or without the option to purchase or renew, for a period within or extending 
beyond the duration of the trust; 

(10) Grant an option involving a sale, lease, or other disposition of trust 
property or acquire an option for the acquisition of property, including an 
option exercisable beyond the duration of the trust, and exercise an option so 
acquired; 

(11) Insure the property of the trust against damage or loss and insure the 
trustee, the trustee’s agents, and beneficiaries against liability arising from 
the administration of the trust; 

(12) Abandon or decline to administer property of no value or of insuffi- 
cient value to justify its collection or continued administration; 

(13) With respect to possible liability for violation of environmental law: 

(A) Inspect or investigate property the trustee holds or has been asked 
to hold, or property owned or operated by an organization in which the 
trustee holds or has been asked to hold an interest, for the purpose of 
determining the application of environmental law with respect to the 
property; 

(B) Take action to prevent, abate, or otherwise remedy any actual or 
potential violation of any environmental law affecting property held 


35-15-816 FIDUCIARIES AND TRUST ESTATES 452 


directly or indirectly by the trustee, whether taken before or after the 

assertion of a claim or the initiation of governmental enforcement; 

(C) Decline to accept property into trust or disclaim any power with 
respect to property that is or may be burdened with liability for violation 
of environmental law; 

(D) Compromise claims against the trust which may be asserted for an 
alleged violation of environmental law; and 

(E) Pay the expense of any inspection, review, abatement, or remedial 
action to comply with environmental law; 

(14) Pay or contest any claim, settle a claim by or against the trust, and 
release, in whole or in part, a claim belonging to the trust; 

(15) Pay taxes, assessments, compensation of the trustee and of employ- 
ees and agents of the trust, and other expenses incurred in the administra- 
tion of the trust; 

(16) Exercise elections with respect to federal, state, and local taxes; 

(17) Select a mode of payment under any employee benefit or retirement 
plan, annuity, or life insurance payable to the trustee, exercise rights 
thereunder, including exercise of the right to indemnification for expenses 
and against liabilities, and take appropriate action to collect the proceeds; 

(18) Make loans out of trust property, including loans to a beneficiary on 
terms and conditions the trustee considers to be fair and reasonable under 
the circumstances, and the trustee has a lien on future distributions for 
repayment of those loans; 

(19) Pledge trust property to guarantee loans made by others to the 
beneficiary; 

(20) Appoint a trustee to act in another jurisdiction with respect to trust 
property located in the other jurisdiction, confer upon the appointed trustee 
all of the powers and duties of the appointing trustee, require that the 
appointed trustee furnish security, and remove any trustee so appointed; 

(21) Pay an amount distributable to a beneficiary who is under a legal 
disability or who the trustee reasonably believes is incapacitated, by paying 
it directly to the beneficiary or applying it for the beneficiary’s benefit, or by: 

(A) Paying it to the beneficiary’s conservator or, if the beneficiary does 
not have a conservator, the beneficiary’s guardian; 

(B) Paying it to the beneficiary’s custodian under the Uniform Transfers 
to Minors Act, compiled in title 35, chapter 7, part 2, and, for that purpose, 
creating a custodianship or custodial trust; 

(C) If the trustee does not know of a conservator, guardian, custodian, 
or custodial trustee, paying it to an adult relative or other person having 
legal or physical care or custody of the beneficiary, to be expended on the 
beneficiary’s behalf; or 

(D) Managing it as a separate fund on the beneficiary’s behalf, subject 
to the beneficiary’s continuing right to withdraw the distribution; 

(22) On distribution of trust property or the division or termination of a 
trust, make distributions in divided or undivided interests, allocate particu- 
lar assets in proportionate or disproportionate shares, value the trust 
property for those purposes, and adjust for resulting differences in valuation 
and basis for income tax purposes; 
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(23) Resolve a dispute concerning the interpretation of the trust or its 
administration by mediation, arbitration, or other procedure for alternative 
dispute resolution; 

(24) Prosecute or defend an action, claim, or judicial proceeding in any 
jurisdiction to protect trust property and the trustee in the performance of 
the trustee’s duties; 

(25) Sign and deliver contracts and other instruments that are useful to 
achieve or facilitate the exercise of the trustee’s powers; and 

(26) On termination of the trust, exercise the powers appropriate to wind 
up the administration of the trust and distribute the trust property to the 
persons entitled to it. 

(27) [Deleted by 2021 amendment.] 

(c) Unless the terms of the instrument expressly provide otherwise: 

(1) A trustee who has authority, under the terms of a testamentary 
instrument or irrevocable inter vivos trust agreement, to invade the princi- 
pal of a trust to make distributions to, or for the benefit of, one (1) or more 
proper objects of the exercise of the power, may instead exercise that 
authority by appointing all or part of the principal of the trust in favor of a 
trustee of a trust under an instrument other than that under which the 
power to invade is created or under the same instrument if the exercise of 
that authority: 

(A) Does not reduce any income interest of any income beneficiary of the 
following trusts: 

(i) A trust for which a marital deduction has been taken for federal 
tax purposes under § 2056 or § 2528 of the Internal Revenue Code (26 
U.S.C. § 2056 or § 2523) or for state tax purposes under any compa- 
rable provision of applicable state law; 

Gi) Acharitable remainder trust under § 664 of the Internal Revenue 
Code; or 

(iii) A grantor retained annuity or unitrust trust under § 2702 of the 
Internal Revenue Code (26 U.S.C. § 2702); and 
(B) Is in favor of the proper objects of the exercise of the power; 

(2)(A) The second trust must only have as beneficiaries one (1) or more of 

the beneficiaries of the first trust. For distributions made during the 

erantor’s lifetime, the second trust must not accelerate the beneficial 
interest of a future beneficiary. For distributions made after the grantor’s 
death, the second trust may accelerate the beneficial interest of a future 
beneficiary. 

(B) For purposes of subdivision (c)(2): 

(i) “Accelerate the beneficial interest” means making a beneficiary 
eligible to receive distributions of income or principal at a date earlier 
than the date upon which the beneficiary would otherwise be eligible to 
receive distributions from the first trust; and 

(ii) “Future beneficiary” means a beneficiary who is not currently 
eligible to receive any distributions of income or principal from the first 
trust, but is eligible to receive a distribution of income or principal from 
the first trust at a future time or upon the happening of an event 
specified under the first trust; 
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(3) A trustee who is a beneficiary of the original trust shall not exercise 
the authority to appoint property of the original trust to a second trust if 
under the terms of the original trust or pursuant to law governing the 
administration of the original trust: 

(A) The trustee does not have discretion to make distributions to itself; 

(B) The trustee’s discretion to make distributions to itself is limited by 
an ascertainable standard, and under the terms of the second trust, the 
trustee’s discretion to make distributions to itself is not limited by the 
same ascertainable standard; 

(C) The trustee’s discretion to make distributions to itself can only be 
exercised with the consent of a co-trustee or a person holding an adverse 
interest and under the terms of the second trust the trustee’s discretion to 
make distributions to itself is not limited by an ascertainable standard 
and may be exercised without consent; or 

(D) The trustee of the original trust does not have discretion to make 
distributions that will discharge the trustee’s legal support obligations but 
under the second trust the trustee’s discretion is not so limited; 

(4) The exercise of the power to invade the principal of the trust under 
subdivision (c)(1) must be by an instrument in writing, signed by the trustee 
and filed with the records of the trust; 

(5) The exercise of the power to invade principal of the trust under 
subdivision (c)(1) must not extend the permissible period of the rule against 
perpetuities that applies to the trust; 

(6) This section does not abridge the right of any trustee who has a power 
of invasion to appoint property in further trust that arises under any other 
statute, under common law, or pursuant to the applicable instrument 
governing the first trust; 

(7) The exercise of the power to appoint principal under subdivision (c)(1) 
must be considered an exercise of a power of appointment, other than a 
power to appoint to the trustee, the trustee’s creditors, the trustee’s estate, 
or the creditors of the trustee’s estate; 

(8) The second trust: 

(A) May confer a power of appointment upon a beneficiary of the 
original trust to whom or for the benefit of whom the trustee has the power 
to distribute principal of the original trust; 

(B) The permissible appointees of the power of appointment conferred 
upon a beneficiary may include persons who are not beneficiaries of the 
original or second trust; and 

(C) The power of appointment conferred upon a beneficiary must 
preclude any exercise that would extend the permissible period of the rule 
against perpetuities that applies to the trust; 

(9) If any contribution to the original trust qualified for the annual 
exclusion under § 2503(b) of the Internal Revenue Code (26 U.S.C. 
§ 2503(b)), the marital deduction under §§ 2056(a) or 2523(a) of the 
Internal Revenue Code (26 U.S.C. §§ 2506(a) or 2523(a)), or the charitable 
deduction under §§ 170(a), 642(c), 2055(a), or 2522(a) of the Internal 
Revenue Code (26 U.S.C. §§ 170(a), 642(c), 2055(a), or 2522(a)), is a direct 
skip qualifying for treatment under § 2642(c) of the Internal Revenue Code 
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(26 U.S.C. § 2642(c)), or qualified for any other specific tax benefit that 
would be lost by the existence of the authorized trustee’s authority under 
subdivision (c)(1) for income, gift, estate, or generation-skipping transfer tax 
purposes under the Internal Revenue Code, then the authorized trustee does 
not have the power to distribute the principal of a trust pursuant to 
subdivision (c)(1) in a manner that would prevent the contribution to the 
original trust from qualifying for or would reduce the exclusion, deduction, 
or other tax benefit that was originally claimed with respect to that 
contribution; 

(10) During any period when the original trust owns stock in a subchapter 
S corporation as defined in § 1361(a)(1) of the Internal Revenue Code (26 
U.S.C. § 1361(a)(1)), an authorized trustee shall not exercise a power 
authorized by subdivision (c)(1) to distribute part or all of the stock of the S 
corporation to a second trust that is not a permitted shareholder under 


§ 1361(c)(2) of the Internal Revenue Code (26 U.S.C. § 1361(c)(2)); 
(11) This section applies to any trust that is administered in this state; 


and 


(12) For purposes of this section, “original trust” means the trust from 
which principal is being distributed, and “second trust” means the trust to 
which assets are being distributed from the original trust. 


History. 
Acts 2004, ch. 537, § 74; 2005, ch. 99, § 9; 
2013, ch. 390, §§ 37, 38; 2021, ch. 420, § 12. 


Compiler’s Notes. 

Acts 2005, ch. 99, § 14 provided that is the 
intent of the general assembly that, notwith- 
standing the decision of Arnold v. Davis, 2004 
Tenn. App. LEXIS 389 (Tenn. Ct. App. June 17, 
2004), the provisions of § 9 of this act reflects 
existing law, and all trusts entered into prior to 
this act remain valid and in full effect. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
20138, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2018, is not 
affected by the act. 


(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


Amendments. 

The 2021 amendment redesignated (b)(27) as 
(c) and rewrote present (c), which read, “Unless 
the terms of the instrument expressly provide 
otherwise: (A) A trustee who has authority, 
under the terms of a testamentary instrument 
or irrevocable inter vivos trust agreement, to 
invade the principal of a trust to make distri- 
butions to, or for the benefit of, one or more 
proper objects of the exercise of the power, may 
instead exercise such authority by appointing 
all or part of the principal of the trust in favor 
of a trustee of a trust under an instrument 
other than that under which the power to 
invade is created or under the same instru- 
ment; provided, however, that the exercise of 
such authority: (i) Does not reduce any fixed 
income interest of any income beneficiary of the 
trust; and (ii) Is in favor of the proper objects of 
the exercise of the power; (B) The exercise of 
the power to invade the principal of the trust 
under subdivision (b)(27)(A) shall be by an 
instrument in writing, signed and acknowl- 
edged by the trustee and filed with the records 
of the trust; (C) The exercise of the power to 
invade principal of the trust under subdivision 
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(b)(27)(A) shall not extend the permissible pe- 
riod of the rule against perpetuities that ap- 
plies to the trust; (D) This section shall not be 
construed to abridge the right of any trustee 
who has a power of invasion to appoint property 
in further trust that arises under any other 
statute or under common law; (E) The exercise 
of the power to appoint principal under subdi- 
vision (b)(27)(A) shall be considered an exercise 
of a power of appointment, other than a power 
to appoint to the trustee, the trustee’s creditors, 
the trustee’s estate, or the creditors of the 
trustee’s estate; (F) The second trust: (i) May 
confer a power of appointment upon a benefi- 
ciary of the original trust to whom or for the 
benefit of whom the trustee has the power to 
distribute principal of the original trust; (1) 
The permissible appointees of the power of 
appointment conferred upon a beneficiary may 
include persons who are not beneficiaries of the 
original or second trust; and (iii) The power of 
appointment conferred upon a beneficiary must 
preclude any exercise that would extend the 
permissible period of the rule against perpetu- 
ities that applies to the trust; (G) If any contri- 
bution to the original trust qualified for the 
annual exclusion under § 2503(b) of the Inter- 
nal Revenue Code (26 U.S.C. § 2503(b)), the 
marital deduction under §§ 2056(a) or 2523(a) 
of the Internal Revenue Code (26 U.S.C. 
§§ 2506(a) or 2523(a)), or the charitable deduc- 
tion under §§ 170(a), 642(c), 2055(a) or 2522(a) 
of the Internal Revenue Code (26 U.S.C. 
§§ 170(a), 642(c), 2055(a) or 2522(a)), is a direct 
skip qualifying for treatment under § 2642(c) of 
the Internal Revenue Code (26 U.S.C. 
§ 2642(c)), or qualified for any other specific tax 
benefit that would be lost by the existence of 
the authorized trustee’s authority under subdi- 
vision (b)(27)(A) for income, gift, estate, or 
generation-skipping transfer tax purposes un- 
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der the Internal Revenue Code, then the autho- 
rized trustee shall not have the power to dis- 
tribute the principal of a trust pursuant to 
subdivision (b)(27)(A) in a manner that would 
prevent the contribution to the original trust 
from qualifying for or would reduce the exclu- 
sion, deduction, or other tax benefit that was 
originally claimed with respect to that contri- 
bution; (H) During any period when the origi- 
nal trust owns stock in a subchapter S corpora- 
tion as defined in § 1361(a)(1) of the Internal 
Revenue Code (26 U.S.C. § 13861(a)(1)), an au- 
thorized trustee shall not exercise a power 
authorized by subdivision (b)(27)(A) to distrib- 
ute part or all of the stock of the S corporation 
to a second trust that is not a permitted share- 
holder under § 1361(c)(2) of the Internal Rev- 
enue Code (26 U.S.C. § 1361(c)(2)); (I) This 
section applies to any trust that is adminis- 
tered in this state; and (J) For purposes of this 
section, the term “original trust” refers to the 
trust from which principal is being distributed 
and the phrase “second trust” refers to the trust 
to which assets are being distributed from the 
original trust.”. 


Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


Law Reviews. 

Can’t Trust a Trust? Decant (Dan W. Hol- 
brook), 40 No. 8 Tenn. B.J. 20 (2004). 

Where There’s a Will: Something Old, Some- 
thing New, Something Borrowed, Something 
Blue: Estate Planning Tools Married To New 
Realities (Eddy R. Smith), 49 Tenn. B.J. 32 
(2013). 

Where There’s a Will: The Report of My 
Practice’s Death Was an Exaggeration: The 
Healthy Prognosis for Estate Planning in Ten- 
nessee (Eddy R. Smith), 48 Tenn. B.J. 32 
(2012). 


NOTES TO DECISIONS 


1. Capacity of Beneficiaries of Trust. 
Because plaintiffs could not file suit as the 
beneficiaries of the trust under this statute, 
their request for leave to amend the complaint 
to add a second cause of action in which they 
claimed that the debt at issue was an asset of 
the decedent’s trust was properly denied as 
plaintiffs still lacked the capacity to file suit. 
Palmer v. Colvard, — S.W.3d —, 2019 Tenn. 
App. LEXIS 373 (Tenn. Ct. App. July 31, 2019). 
Plaintiffs’ claims were properly dismissed 


with prejudice as plaintiffs lacked the capacity 
to prosecute their complaint because plaintiffs 
failed to obtain letters testamentary prior to 
filing suit as the personal representatives of the 
decedent’s estate; and plaintiffs were not en- 
titled to file suit as the beneficiaries of the trust 
because only the trustee could prosecute or 
defend an action, claim, or judicial proceeding. 
Palmer v. Colvard, — S.W.3d —, 2019 Tenn. 
App. LEXIS 373 (Tenn. Ct. App. July 31, 2019). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-816. 

This section enumerates specific powers com- 


monly included in trust instruments and in 
trustee powers legislation. All the powers listed 
are freely subject to alteration, reduction or 
expansion in the terms of the trust, subject only 
to T.C.A. § 35-15-105. The powers listed are 
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also subsumed under the general authority 
granted in T.C.A. § 35-15-815(a) to exercise all 
powers over the trust property which an un- 
married competent owner has over individually 
owned property, and any other powers appro- 
priate to achieve the proper management, in- 
vestment, and distribution of the trust prop- 
erty. With the exception of a trustee’s power of 
appointment under subdivision (b)(27), the 
powers listed add little of substance not already 
granted by T.C.A. § 35-15-815 and powers con- 
ferred elsewhere in the Tennessee Uniform 
Trust Code, including those listed in the Sec- 
tion Comment to section T.C.A. § 35-15-815. 

As provided in subsection T.C.A. § 35-15- 
815, the exercise of a power is subject to fidu- 
ciary duties except as modified, limited or ex- 
panded in the terms of the trust. The fact that 
the trustee has a power does not imply a duty 
that the power must be exercised. 

Many of the powers listed in this section are 
similar to the powers listed in Section 3 of the 
Uniform Trustees’ Powers Act (1964). Several 
are new, however, and other powers drawn 
from such act have been updated. The powers 
enumerated in this section may be divided into 
categories. Certain powers, such as the powers 
to acquire or sell property, borrow money, and 
deal with real estate, securities, and business 
interests, are powers that any individual can 
exercise. Other powers, such as the power to 
collect trust property, are by their very nature 
only applicable to trustees. Other specific pow- 
ers, particularly those listed in other sections of 
the Tennessee Uniform Trust Code, modify a 
trustee duty that would otherwise apply. See, 
e.g., the exceptions to the duty of loyalty pro- 
vided in T.C.A. § 35-15-802 and the authoriza- 
tion of a trustee to make joint investments with 
another trust, which is an exception to ear- 
marking requirement, provided for in T.C.A. 
§ 35-15-810. 

Subsection (a) has no counterpart in the 
Uniform Trust Code. It was included in this 
section to assure that instruments written be- 
fore the original adoption of the Tennessee 
Uniform Trust Code in 2004 would obtain the 
benefits of the provisions of this section as well 
as those of T.C.A. § 35-50-110, such latter sec- 
tion being the primary section providing a list 
of powers that could be incorporated into an 
instrument by reference prior to adoption of the 
Tennessee Uniform Trust Code. 

Subsection (b) acknowledges the ability of a 
settlor to freely modify, expand or reduce the 
powers included therein in its introductory 
phrase. 

Subdivision (b)(1) authorizes a trustee to 
collect trust property and collect or decline 
additions to the trust property. The power to 
collect trust property is an incident of the 
trustee’s duty to administer the trust as pro- 
vided in T.C.A. § 35-15-801. The trustee has a 
duty to enforce claims as provided in T.C.A. 
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§ 35-15-811, the successful prosecution of 
which can result in collection of trust property. 
Pursuant to T.C.A. § 35-15-812, the trustee 
also has a duty to collect trust property from a 
former trustee or other person holding trust 
property. For a non-exclusive application of the 
power to reject additions to the trust property, 
see the provisions of this subsection that grant 
a fiduciary the power to decline property with 
possible environmental liability. 

Subdivision (b)(2) authorizes a trustee to sell 
trust property, for cash or on credit, at public or 
private sale. Under the Restatement (Third) of 
Trusts: Prudent Investor Rule § 190 (1992), a 
power of sale is implied unless limited in the 
terms of the trust. In arranging a sale, a trustee 
must comply with the duty to act prudently as 
provided in T.C.A. § 35-15-801. This duty may 
dictate that the sale be made with security. 

Subdivision (b)(4) authorizes a trustee to 
deposit funds in an account in a regulated 
financial service institution. This includes the 
right of a financial institution trustee to deposit 
funds in its own banking department as autho- 
rized by T.C.A. § 35-15-802. 

Subdivision (b)(5) authorizes a trustee to 
borrow money. Under the Restatement (Third) 
of Trusts: Prudent Investor Rule § 191 (1992), 
the sole limitation on such borrowing is the 
general obligation to invest prudently. Lan- 
guage clarifying that the loan may extend be- 
yond the duration of the trust was added to 
negate an older view that the trustee only had 
power to encumber the trust property for the 
period that the trust was in existence. 

Subdivision (b)(6) authorizes the trustee to 
continue, contribute additional capital to, or 
change the form of a business. Any such deci- 
sion by the trustee must be made in light of the 
standards of the Tennessee Uniform Prudent 
Investor Act, but such standards can be fully 
altered, expanded, reduced or eliminated pur- 
suant to T.C.A. § 35-15-105. 

Subdivision (b)(7), regarding powers with re- 
spect to securities, codifies and amplifies the 
principles of Restatement (Second) of Trusts 
§ 193 (1959). 

Subdivision (b)(9), authorizing the leasing of 
property, negates the older view, reflected in 
Restatement (Second) of Trusts § 189 cmt. c 
(1959), that a trustee could not lease property 
beyond the duration of the trust. Whether a 
longer term lease is appropriate is judged by 
the standards of prudence applicable to all 
investments. 

Subdivision (b)(10), authorizing a trustee to 
grant options with respect to sales, leases or 
other dispositions of property, negates the older 
view, reflected in Restatement (Second) of 
Trusts § 190 cmt. k (1959), that a trustee could 
not grant another person an option to purchase 
trust property. Like any other investment deci- 
sion, whether the granting of an option is 
appropriate is a question of prudence under the 
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standards of the Tennessee Uniform Prudent 
Investor Act, but such standards can be fully 
altered, expanded, reduced or eliminated pur- 
suant to T.C.A. § 35-15-105. 

Subdivision (b)(11), authorizing a trustee to 
purchase insurance, empowers a trustee to 
implement the duty to pro-tect trust property. 
See T.C.A. § 35-15-809. The trustee may also 
insure beneficiaries, agents, and the trustee 
against liability, including liability for breach of 
trust. 

Subdivision (b)(13) is one of several provi- 
sions in the Tennessee Uniform Trust Code 
designed to address trustee concerns about 
possible liability for violations of environmen- 
tal law. This subdivision collects all the powers 
relating to environmental concerns in one place 
even though some of the powers, such as the 
powers to pay expenses, compromise claims, 
and decline property, overlap with other subdi- 
visions of this section (decline property, subdi- 
vision (b)(1); compromise claims, subdivision 
(b)(14); pay expenses, subdivision (b)(15)). See 
also T.C.A. § 35-15-701, which grants a desig- 
nated trustee the power to inspect property to 
determine potential violation of environmental 
or other law or for any purpose, and the fact 
that under T.C.A. § 35-15-1010 (unlike under 
the corresponding section of the Uniform Trust 
Code) a trustee is not personally liable for 
violation of environmental law arising from 
ownership or control of trust property. 

Subdivision (b)(14) authorizes a trustee to 
pay, contest, settle, or release claims. T.C.A. 
§ 35-15-811] requires that a trustee need take 
only “reasonable” steps to enforce claims, 
meaning that a trustee may release a claim not 
only when it is uncollectible, but also when 
collection would be uneconomic. See Restate- 
ment (Second) of Trusts $§ 192 (1959) (power to 
compromise, arbitrate and abandon claims). 
T.C.A. § 35-15-811 also allows a trustee to 
abandon or assign a claim such trustee believes 
unreasonable to enforce to one or more of the 
beneficiaries of a trust, giving such beneficia- 
ry(ies) the ability to attempt enforcement if 
such beneficiary(ies) so desire(s). 

Subdivision (b)(15), among other things, au- 
thorizes a trustee to pay compensation to the 
trustee and agents without prior approval of 
court. Regarding the standard for setting 
trustee compensation and repayment of trustee 
expenditures, see T.C.A. §§ 35-15-708 and 
35-15-709. 

Subdivision (b)(16) authorizes a trustee to 
make elections with respect to taxes. It is 
intended to allow a trustee as well as any other 
fiduciary (as such term is defined in T.C.A. 
§ 35-5-103) who holds the relevant powers, the 
broadest possible freedom consistent with over- 
all objectives and provisions of the Tennessee 
trust statutes to exercise elections concerning 
taxes so that such fiduciary can provide for the 
overall efficient administration of a trust. Due 
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to the intent of subdivision (b)(16), it would be 
illogical to limit its application to only matters 
that are only directly related to taxation and it 
application is not so limited. Accordingly, al- 
though not specifically enumerated in such 
subdivision, such subdivision (as well as other 
portions of the Tennessee trust statutes) grants 
a fiduciary the powers to make decisions re- 
garding all things and matters that directly or 
indirectly affect taxation imposed on a trust, 
any of its property, any parties to the trust and 
any of its beneficiaries. For similar reasons, it 
would be illogical to limit the application of 
subdivision (b)(16) to only “federal, state and 
local taxes,” and its application is not so lim- 
ited. Accordingly, although not specifically enu- 
merated in such subdivision, such subdivision 
grants a fiduciary the power to exercise elec- 
tions regarding all forms of taxation (regardless 
of name, as well as how and on what basis 
imposed) that is imposed on the trust, any of its 
property, any parties to the trust and any of its 
beneficiaries. Such power exists regardless of 
the nature or location (whether within this 
state, another state, the United States or 
within a foreign country, as well as within any 
subdivisions of any such locations) of the au- 
thority imposing or interpreting any form of 
taxation. Although not limited to taxes imposed 
on income, among other such elections, such 
subdivision specifically authorizes a trustee to 
make elections which relate to current, recent 
and future changes to the definition of “income” 
(as well as to the definition of any other term 
bearing on the taxability of any item or matter 
and the resulting rate or amount of tax, under 
any type or form of taxation). Several non- 
exclusive examples of such changes include: a 
definition of income such as an election to 
consider the net gains form the sale of capital 
assets to be part of “distributable net income” 
(often referred to by the acronym “DNI”) as 
such is defined in § 643 of the Internal Rev- 
enue Code; and any changes to matters affect- 
ing any definitions or other provisions con- 
tained in subpart D, part 1, subchapter J, of 
Chapter 1 of the Internal Revenue Code (i.e., 
the provisions of such code concerning treat- 
ment of excess distributions by trusts, includ- 
ing but not limited to accumulation distribu- 
tions and undistributed net income, the latter 
often referred to by the acronym “UNI”). To the 
extent any provision of title 35, chapter 6, any 
other provision of the Tennessee trust statutes, 
any other Tennessee law or any foreign law are 
in conflict with this subdivision (b)(16), such 
subdivision (b)(16) controls. 

Subdivision (b)(17) authorizes a trustee to 
take action with respect to employee benefit or 
retirement plans, or annuities or life insurance 
payable to the trustee. Typically, these will be 
beneficiary designations which the settlor has 
made payable to the trustee, but the Tennessee 
Uniform Trust Code also allows the trustee to 
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acquire ownership of annuities or life insur- 
ance. Moreover, elections under this subdivi- 
sion may be made in order to effect the other 
provisions of this section, including but not 
limited to subdivision (b)(16). 

Subdivisions (b)(18) and (b)(19) allow a 
trustee to make loans to a beneficiary or to 
guarantee loans of a beneficiary upon such 
terms and conditions as the trustee considers 
fair and reasonable. The determination of what 
is fair and reasonable must be made in light of 
the fiduciary duties of the trustee and the 
purposes of the trust. Frequently, a trustee will 
make loans to a beneficiary which might be 
considered less than prudent in an ordinary 
commercial sense although of great benefit to 
the beneficiary and which help carry out the 
trust purposes. If the trustee requires security 
for the loan to the beneficiary, adequate secu- 
rity under this subdivision may consist of a 
charge on the beneficiary’s interest in the trust. 
See Restatement (Second) of Trusts § 255 
(1959). It is important to note, that as with the 
vast majority of provisions of the Tennessee 
Uniform Trust Code, the provisions of subdivi- 
sions (b)(18) and (b)(19) may be modified, ex- 
panded, restricted or eliminated, subject only to 
T.C.A. § 35-15-105. 

Subdivision (b)(20) authorizes the appoint- 
ment of ancillary trustees in jurisdictions in 
which the regularly appointed trustee is unable 
or unwilling to act. Often, but certainly not 
exclusively, an ancillary trustee will be ap- 
pointed when there is a need to manage real 
estate located in another jurisdiction. This sub- 
division allows the regularly appointed trustee 
to select the ancillary trustee and to confer on 
the ancillary trustee such powers and duties as 
may be necessary. The appointment of ancillary 
trustees is a topic which a settlor may wish to 
address in the terms of the trust. 

Subdivision (b)(21) authorizes a trustee to 
make payments to another person for the use or 
benefit of a beneficiary who is under a legal 
disability or who the trustee reasonably be- 
lieves is incapacitated. Although an adult rela- 
tive or other person receiving funds is required 
to spend it on the beneficiary’s behalf, it is 
preferable that the trustee make the distribu- 
tion to a person having more formal fiduciary 
responsibilities. For this reason, payment may 
be made to an adult relative only if the trustee 
does not. know of a conservator, guardian, cus- 
todian, or custodial trustee capable of acting for 
the beneficiary. Subdivision (b)(21) can also be 
used in furtherance of the provisions of T.C.A. 
8§ 35-15-506(a)(5) and 35-15-506(b)(2). 

Subdivision (b)(22) authorizes a trustee to 
make non-pro-rata distributions and allocate 
particular assets in proportionate or dispropor- 
tionate shares. This power provides needed 
flexibility and lessens the risk that a non-pro- 
rata distribution will be treated as a taxable 
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sale. The power also provides needed flexibility 
to effect other provisions of this section, includ- 
ing but not limited to subdivision (b)(16). 

Subdivision (b)(23) authorizes a trustee to 
resolve disputes through mediation or arbitra- 
tion. The drafters of this the Tennessee Uni- 
form Trust Code encourage the use of such 
alternate methods for resolving disputes. Arbi- 
tration is a form of nonjudicial settlement 
agreement authorized by T.C.A. § 35-15-111. In 
representing beneficiaries and others in con- 
nection with arbitration or mediation, the rep- 
resentation principles of title 35, chapter 15, 
part 3 may be applied. Settlors wishing to 
encourage use of alternate dispute resolution 
may draft to provide it. For sample language, 
see American Arbitration Association, Arbitra- 
tion Rules for Wills and Trusts (1995). 

Subdivision (b)(24) authorizes a trustee to 
prosecute or defend an action. As to the propri- 
ety of reimbursement for attorney’s fees and 
other expenses of an action or judicial proceed- 
ing, see T.C.A. § 35-15-709 and its Section 
Comment. See also T.C.A. § 35-15-811 relative 
to a trustee’s duty to defend actions. 

Subdivision(b)(25) authorizes a fiduciary to 
execute and deliver all forms of instruments 
that facilitate exercise of that fiduciary’s 
powers. 

Subdivision (b)(26), which is similar to sec- 
tion 344 of the Restatement (Second) of Trusts 
(1959), clarifies that even though the trust has 
terminated, the trustee retains the powers 
needed to wind up the administration of the 
trust and distribute the remaining trust prop- 
erty. 


2021 Amendment. Former TCA § 35-15- 
816(b)(27) was renumbered as TCA § 35-15- 
816(c) in 2021 and was amended to allow de- 
canting: (i) to accelerate remainder 
beneficiaries to make them current permissible 
beneficiaries under certain circumstances; and 
(ii) to eliminate a beneficiary’s mandatory dis- 
tribution rights as to income except with regard 
to certain trusts. 

Subsection (c) authorizes a trustee who pos- 
sesses a discretionary power to distribute prin- 
cipal outright to trust beneficiaries to exercise 
that power in further trust. This power, which 
is commonly referred to as a “decanting” power, 
is considered a limited power of appointment. 

The power may be exercised with respect to 
any trust that is administered in Tennessee. 

In order to exercise the power, the Trustee is 
required to sign a written notarized instrument 
that is maintained with the records of the 
original trust as well as the second trust. The 
Trustee does not have to obtain consent of the 
beneficiaries or a Court in order to exercise the 
power. 

The power may only be exercised in favor of 
the proper objects of the exercise of the discre- 
tionary power. 

This means that new beneficiaries cannot be 
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added to the second trust, though the second 
trust does not have to benefit all of the benefi- 
ciaries of the original trust. The second trust 
may grant a power of appointment to a benefi- 
ciary of the original trust, which power may be 
exercisable in favor of beneficiaries who were 
not beneficiaries of the original trust. 

The decanting power can be used to reduce 
the income interest of one or more beneficiaries 
except trusts for which federal or state estate or 
gift marital deductions were claimed, chari- 
table remainder trusts, and grantor retained 
annuity trusts or unitrusts. 

Decanting may be used after the grantor’s 
death to accelerate the beneficial interest of 
future beneficiaries under certain 
circumstances. 

A Trustee who is a beneficiary of the trust can 
exercise the decanting power unless: 

(A) The trustee does not have discretion to 
make distributions to itself; 

(B) The trustee’s discretion to make distribu- 
tions to itself is limited by an ascertainable 
standard, and under the terms of the second 
trust, the trustee’s discretion to make distribu- 
tions to itself is not limited by the same ascer- 
tainable standard; 

(C) The trustee’s discretion to make distribu- 
tions to itself can only be exercised with the 
consent of a co-trustee or a person holding an 
adverse interest and under the terms of the 
second trust the trustee’s 
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discretion to make distributions to itself is 
not limited by an ascertainable standard and 
may be exercised without consent; or 

(D) The trustee of the original trust does not 
have discretion to make distributions that will 
discharge the trustee’s legal support obliga- 
tions but under the second trust the trustee’s 
discretion is not so limited; 

There are several limitations on the exercise 
of the power that prevent loss of tax benefits: 

(1) the permissible rule of perpetuities appli- 
cable to the original trust may not be extended 
either by exercise of the decanting power or by 
the exercise of a power of appointment granted 
to a beneficiary in the second trust; 

(2) if the original trust qualified for the fed- 
eral gift tax annual exclusion under Code Sec- 
tion 2503(b), the federal gift or estate tax mari- 
tal or charitable deduction, favorable 
generation-skipping transfer treatment under 
Code Section 2642(c), or any other specific tax 
benefit, the decanting power may not be exer- 
cised in a manner that causes the loss of the tax 
benefit; and 

(3) if the original trust owns stock in a 
Subchapter S corporation, the power may not 
be exercised in favor of a second trust that is 
not a qualified shareholder in a Subchapter S 
corporation. 

A trustee is always encouraged to consider 
any generation-skipping transfer tax conse- 
quences before exercising its authority to de- 
cant a trust. 


35-15-817. Distribution upon termination — Petition for accounting. 


(a) Upon termination or partial termination of a trust, the trustee may send 
to the beneficiaries a proposal for distribution. The right of any beneficiary to 
object to the proposed distribution terminates if the beneficiary does not notify 
the trustee of an objection within thirty (30) days after the proposal was sent 
but only if the proposal informed the beneficiary of the right to object and of the 
time allowed for objection. For the purpose of determining the date a proposed 
distribution was sent, where exact confirmation is unavailable, it can be 
assumed it was received five (5) days after the date of mailing. 

(b) Upon the occurrence of an event terminating or partially terminating a 
trust, the trustee shall proceed expeditiously to distribute the trust property to 
the persons entitled to it, subject to the right of the trustee to retain a 
reasonable reserve for the payment of debts, expenses, and taxes. 

(c) Notwithstanding subsections (a) and (b), any qualified beneficiary or 
trustee may petition the court for a final accounting covering a resigning or 
removed trustee’s period of administration or the period since an accounting 
was last approved by the court as allowed under § 35-15-205. 


History. 
Acts 2004, ch. 537, § 75; 2019, ch. 340, § 11. 
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NOTES TO DECISIONS 


1. Mandatory Obligation. 

Trustees were under a mandatory obligation 
to distribute the remaining principal of such 
child’s separate trust to such child, when the 
terminating event or events occurred, and be- 
cause the trust did not provide otherwise, the 
trustees were to perform this task expedi- 
tiously, which they failed to do; because the 


trustees failed to take the appropriate actions 
for two years following the termination of the 
trust, the trial court was justified in ordering 
the clerk to prepare a deed to transfer the real 
estate to the beneficiaries. In re Farmer Family 
Trust, —S.W.3d —, 2018 Tenn. App. LEXIS 598 
(Tenn. Ct. App. Oct. 11, 2018). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-817. 

This section contains several independent 
provisions governing distribution upon termi- 
nation. Certain other provisions of the Tennes- 
see Uniform Trust Code relevant to distribution 
upon termination include the power upon ter- 
mination of a trust to windup administration 
and distribution subdivision as provided by 
T.C.A. § 35-15-816(b), and the limitation on 
actions against trustees as provided by T.C.A. 
§ 35-15-1005. 

Subsection (a) is based on section 3-906(b) of 
the Uniform Probate Code. It addresses the 
dilemma that sometimes arises when the 
trustee is reluctant to make distribution until 
the beneficiary approves but the beneficiary is 
reluctant to approve until the assets are in 
hand. The procedure made available under 
subsection (a) facilitates the making of non-pro- 
rata distributions. However, whenever practi- 
cable it is normally better practice to obtain the 
advance written con-sent of the beneficiaries to 
a proposed plan of distribution. Similar to other 
notices under the Tennessee Uniform Trust 
Code, the right of a beneficiary to object may be 
barred by delivery of the proposal to another 
person if that other person may represent and 
bind the beneficiary as provided in title 35, 
chapter 3. 

The last sentence of subsection (a) is not 
contained in the Uniform Trust Code and pro- 
vides certainty as to the date on which a pro- 
posed distribution, having been sent, was re- 
ceived by the person or persons to whom its 


delivery was required. 

The failure of a beneficiary to object to a plan 
of distribution pursuant to subsection (a) is not 
a release as provided in subsection (c) or in 
T.C.A. § 35-15-1009. A release requires an af- 
firmative act by a beneficiary and is not accom- 
plished upon a mere failure to object. Further- 
more, a failure of a beneficiary to object does 
not preclude the beneficiary from bringing an 
action with respect to matters not disclosed in 
the proposal for distribution. 

Subsection (b) recognizes that upon an event 
terminating or partially terminating a trust, 
expeditious distribution should be encouraged 
to the extent reasonable under the circum- 
stances. However, a trustee is entitled to retain 
a reasonable reserve for payment of debts, 
expenses, and taxes. Sometimes these reserves 
must be quite large, for example, upon the 
death of the beneficiary of a QTIP trust that is 
subject to federal estate tax in the beneficiary’s 
estate. Not infrequently, a substantial reserve 
must be retained until the estate tax audit is 
concluded several years after the beneficiary’s 
death. 

Subsection (c) is an application of T.C.A. 
§ 35-15-1009, which addresses the validity of 
any type of release that a beneficiary might 
give. However, subsection (c) is more limited, 
dealing only with releases given upon termina- 
tion of the trust. Factors affecting the validity 
of a release are provided in T.C.A. § 35-15-109, 
and such release may be obtained through 
represented under part 3. See Restatement 
(Second) of Trusts $ 216 (1959). 
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PART 9 


“UNIFORM PRINCIPAL AND INCOME ACT” AND 
“TENNESSEE UNIFORM PRUDENT INVESTOR ACT OF 
2002” INCORPORATED 


35-15-901. Uniform Principal and Income Act and Tennessee Uniform 
Prudent Investor Act of 2002 incorporated by reference. 


Title 35, chapter 6 and chapter 14 are incorporated in this chapter by 


reference. 


History. 
Acts 2004, ch. 537, § 76; 2013, ch. 390, § 39. 


Compiler’s Notes. 

Acts 20138, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2018; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 20138, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


General Comment. According to ULC - NC- 
CUSL, this part provides a place for a jurisdic- 
tion to enact, reenact or codify its version of the 
Uniform Prudent Investor Act [ULC - NCCUSL 
does not mention the Uniform Principal and 
Income Act relative to its part 9]. States adopt- 
ing the Uniform Trust Code which have previ- 
ously enacted the Uniform Prudent Investor 
Act are encouraged to reenact their version of 
the Prudent Investor Act in this part. 

Both the Tennessee Uniform Prudent Inves- 
tor Act of 2002, title 35, part 14, T.C.A. § 35- 
14-101 et seq., and Tennessee’s version of the 
Uniform Principal and Income Act, title 35, 


part 6, T.C.A. § 35-6-101 et seq., were adopted 
prior to the Tennessee Uniform Trust Code. As 
with the Tennessee Uniform Trust Code, both 
have been amended since their respective en- 
actments and in certain cases, both diverge, 
sometimes significantly, from their respective 
uniform codes, as well as from various restate- 
ments. Instead of “reenacting” the Tennessee 
Uniform Prudent Investor Act of 2002 in part 9, 
the Tennessee Uniform Trust Code incorpo- 
rates therein by reference such act, codified at 
title 35, part 14, as well as Tennessee’s version 
of the Uniform Principal and Income Act, codi- 
fied at title 35, part 6. 


PART 10 


LIABILITY OF TRUSTEES AND RIGHTS OF PERSONS 
DEALING WITH TRUSTEE 


35-15-1001. Remedies for breach of trust. 


(a) A violation by a trustee of a duty the trustee owes to a beneficiary is a 


breach of trust. 


(b) To remedy a breach of trust that has occurred or may occur, the court 
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may: 
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(1) Compel the trustee to perform the trustee’s duties; 


(2) Enjoin the trustee from committing a breach of trust; 
(3) Compel the trustee to redress a breach of trust by paying money, 


restoring property, or other means; 
(4) Order a trustee to account; 


(5) Appoint a special fiduciary to take possession of the trust property and 


administer the trust; 
(6) Suspend the trustee; 


(7) Remove the trustee as provided in § 35-15-706; 

(8) Reduce or deny compensation to the trustee; _ 

(9) Subject to § 35-15-1012, void an act of the trustee, impose a lien or a 
constructive trust on trust property, or trace trust property wrongfully 
disposed of and recover the property or its proceeds; or 

(10) Order any other appropriate relief whether provided elsewhere in 
this chapter, available at common law or under equity principles. 


History. 
Acts 2004, ch. 537, § 77. 


Textbooks. 
Tennessee Jurisprudence. 6 Tenn. Juris., 
Charities, § 17. 


NOTES TO DECISIONS 


1. No Breach. 

Trustee did not breach a duty under this 
statute by failing to convey personal assets to a 
trust in order to avoid probate administration 
and expenses; it was not shown that the trustee 
administered the trust in a manner that was 


inconsistent with the beneficial interest of the 
beneficiaries. Glass v. Suntrust Bank, 523 
S.W.3d 61, 2016 Tenn. App. LEXIS 305 (Tenn. 
Ct. App. May 4, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 710 (Tenn. Sept. 26, 
2016). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


General Comment. T.C.A. §§ 35-15-1001 — 
35-15-1009 identify the remedies for breach of 
trust, describe how money damages for breach 
of trust, as well as in absence of breach of trust, 
are to be determined, and specify potential 
defenses. T.C.A. § 35-15-1001 lists the rem- 
edies for breach of trust and specifies when a 
breach of trust occurs. A breach of trust occurs 
when the trustee breaches one of the duties 
contained in part 8/T:C.A. § 35-15-801 — 35-15- 
817] or elsewhere in the Tennessee Uniform 
Trust Code. The remedies for breach of trust in 
T.C.A. § 35-15-1001 are broad and flexible. 
T.C.A. § 35-15-1002 provides how money dam- 
ages for breach of trust are to be determined. 
Subject to several exceptions, the standard for 
determining money damages rests on two prin- 
ciples: (1) the trust should be restored to the 
position it would have been in had the harm not 
occurred; and (2) the trustee should not be 
permitted to profit from the trustee’s own 
wrong. T.C.A. § 35-15-1003 is in contravention 
to the similarly numbered section of the Uni- 


form Trust Code and holds that a trustee is not 
liable to a beneficiary in absence of breach of 
trust for a loss or depreciation of value of trust 
property or for not making a profit; a trustee 
not being an insurer. T.C.A. § 35-15-1004 reaf- 
firms the court’s power in equity to award costs 
and attorney’s fees as justice requires and un- 
like the Uniform Trust Code, recognizes the 
need to also allow such payments from trust 
assets in non-judicial proceedings, arbitrations 
and mediations. 

T.C.A. §§ 35-15-1005 — 35-15-1009 deal with 
potential defenses. T.C.A. § 35-15-1005 pro- 
vides a statute of limitations on actions against 
a trustee that diverges from that of the Uni- 
form Trust Code. T.C.A. § 35-15-105: (1) makes 
the benefit of such statute of limitations easier 
to obtain than under the Uniform Trust Code; 
and (2) unlike the Uniform Trust Code, con- 
tains similar statutes of limitation that apply to 
actions by a trustee against another or former 
trustee, as well as to actions by a trust advisor 
or trust protector against a trustee. T.C.A. 
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§ 35-15-1006 protects a trustee who acts in 
reasonable reliance on the terms of a written 
trust instrument. T.C.A. § 35-15-1007 protects 
a trustee who has exercised reasonable care to 
ascertain the happening of events that might 
affect distribution, such as a beneficiary’s mar- 
riage or death. T.C.A. § 35-15-1008 describes 
the effect and limits on the use of an exculpa- 
tory clause. Unlike under the Uniform Trust 
Code and despite the provisions of T.C.A. § 35- 
15-1008, as discussed in the section comments 
to such section, the drafters of the Tennessee 
Uniform Trust Code believe that when taken as 
a whole, the Tennessee Uniform Trust Code 
allows enforceability of a provision in a trust 
instrument that relieves a trustee of liability 
for breach committed in bad faith. T.C.A. § 35- 
15-1009 deals with the standards for recogniz- 
ing beneficiary approval of, or consent to, acts 
of the trustee that might otherwise constitute a 
breach of trust. 

T.C.A. $§ 35-15-1010 — 1013 address trustee 
relations with persons other than beneficiaries. 
The emphasis is on encouraging third parties to 
engage in commercial transactions to the same 
extent as if the property were not held in trust. 
T.C.A. § 35-15-1010 negates personal liability 
on contracts entered into by the trustee if the 
fiduciary capacity was properly disclosed. The 
trustee is also relieved from personal liability 
for torts committed in the course of administra- 
tion unless the trustee was personally at fault. 
Unlike the Uniform Trust Code, T.C.A. § 35- 
15-1010 requires that in order for such personal 
liability for tort to arise, the fault of the trustee 
must be due to the trustee’s own willful miscon- 
duct proven by clear and convincing evidence. 
Also unlike the Uniform Trust Code, T.C.A. 
§ 35-15-1010 does not contain an exception to 
protection from personal liability relative to 
environmental law. Therefore, T.C.A. § 35-15- 
1010 provides a trustee significantly better 
protection from personal liability than does the 
Uniform Trust Code. T.C.A. § 35-15-1011 ne- 
gates personal liability for contracts entered 
into by partnerships in which the trustee is a 
general partner as long as the fiduciary capac- 
ity was disclosed in the contract or partnership 
certificate. Such section also provides a trustee 
protection from entity tort claims based on the 
same standard as in T.C.A. § 35-15-1010. By 
analogy, the drafters of the Tennessee Uniform 
Trust Code believe such protection extends to a 
trustee of a trust that is the only member of a 
single member LLC should the LLC itself not 
protect the trustee. Such drafters also believe 
such protection is extended to a trustee of a 
trust that owns an interest in any entity that 
normally provides limitation of liability, but 
which is attacked by any alter ego or veil 
piercing theory. Overall T.C.A. § 35-15-1011 
provides a trustee better protection than does 
the Uniform Trust Code. T.C.A. § 35-15-1012 
protects persons other than beneficiaries who 
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deal with a trustee in good faith and without 
knowledge that the trustee is exceeding or 
improperly exercising a power. T.C.A. § 35-15- 
1013 permits a third party to rely on a certifi- 
cation of trust, thereby reducing the need for a 
third party to request a copy of the complete 
trust instrument. However, T.C.A. § 35-15- 
1018 provides more privacy and more flexibility 
than does the Uniform Trust Code. 

T.C.A. § 35-15-1014 provides for enforceabil- 
ity of no-contest provisions and does not have a 
counterpart in the Uniform Trust Code. Such 
section provides in the absence of a specific list 
of grounds for bringing an action, a no-contest 
provision is valid and enforceable. Moreover, 
the good or bad faith of the person contesting is 
not relevant. 

Though much of this part is not subject to 
override in the terms of the trust, in the inter- 
est of enforcing a settlor’s intent and the free- 
dom of disposition of property, more is subject 
to override than under the Uniform Trust Code. 
The settlor may not limit the rights of persons 
other than beneficiaries as provided in T.C.A. 
§§ 35-15-1010 — 35-15-1013, modify the provi- 
sions regarding statutes of limitation contained 
in T.C.A. § 35-15-1005 nor interfere with the 
court’s ability to take such action to remedy a 
breach of trust as may be necessary in the 
interests of justice. See T.C.A. § 35-15-105. 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1001. 

This section codifies the remedies available 
to rectify or to prevent a breach of trust for 
violation of a duty owed to a beneficiary. The 
duties that a trustee might breach include 
those contained in part 8 [T.-C.A. $$ 35-15-801 — 
35-15-817] in addition to those specified else- 
where in the Tennessee Uniform Trust Code. In 
consulting part 8 or other provisions of the 
Tennessee Uniform Trust Code, note that cer- 
tain provisions in part 8 and elsewhere in some 
ways diverge significantly from the Uniform 
Trust Code and the restatements. Such diver- 
gence may reduce or enlarge a trustee’s duties 
relative to the duties as defined by the Uniform 
Trust Code or the restatements. To the extent 
such divergence is in conflict with the Uniform 
Trust Code, any restatement or any other for- 
eign law, such foreign law is not precedential or 
controlling and is rejected by the Tennessee 
Uniform Trust Code. 

While this section identifies the available 
remedies, it does not attempt to cover the 
refinements and exceptions developed in case 
law. The availability of a remedy in a particular 
circumstance will be determined not only by 
the Tennessee Uniform Trust Code, but also by 
the common law of trusts and principles of 
equity to the extent provided in T.CA. 
§ 35-15-106. 

Beneficiaries, cotrustees and to the extent 
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they are so authorized, trust advisors and trust 
protectors, have standing to bring a petition 
against a trustee or cotrustee to remedy a 
breach of trust. Similarly such persons have 
standing to bring a petition to remedy a breach 
of trust against a relevant trust advisor or trust 
protector to the extent such trust advisor or 
trust protector owed a duty giving rise to such 
petition. Following acceptance of office by a 
successor trustee or other fiduciary, such suc- 
cessor fiduciary has standing to sue a predeces- 
sor for breach of trust. See Restatement (Sec- 
ond) of Trusts § 200 (1959). A person who may 
represent a beneficiary’s interest under part 3 
[IT'C.A. $$ 35-15-301 — 35-15-305] would have 
standing to bring a petition on behalf of the 
person represented. In the case of a charitable 
trust, those with standing include the state 
attorney general and a charitable organization 
expressly designated to receive distributions 
under the terms of the trust. See T.C.A. § 35- 
15-110 & Restatement (Second) of Trusts § 391 
(1959). A person appointed to enforce a trust for 
an animal or a trust for a noncharitable pur- 
pose would have standing to sue for a breach of 
trust. See T.C.A. §§ 35-15-408, and 35-15-409. 

Notwithstanding the preceding paragraph, 
during the period in which a beneficiary is an 
ultimate, or potential ultimate, beneficiary as 
such is defined in the definition of “qualified 
beneficiary” at T.C.A. § 35-15-103 and the sec- 
tion comments thereto, such beneficiary shall 
not have the standing to petition to remedy a 
breach of trust or to enforce a trust; such 
beneficiary's interest being too remote. If and 
when the interests of any ultimate, or potential 
ultimate, beneficiary have ripened to the point 
that such beneficiary is eligible to receive, or 
have paid for their benefit, current distribu- 
_ tions of income or principal, at such time they 
will no longer be an “ultimate beneficiary” or 
“potential ultimate beneficiary.” At such time 
such beneficiary has all the rights of any other 
current beneficiary of the same type, charitable 
or non-charitable. Similarly if a trust for ani- 
mals or a trust for a noncharitable purpose 
(individually and collectively, “purpose trust”) 
is an ultimate, or potential ultimate, benefi- 
ciary, the rights of any person provided in 
T.C.A. §§ 35-15-408 or 35-15-409 to enforce the 
trust under which such purpose trust is an 
ultimate, or potential ultimate beneficiary will 
not ripen until such purpose trust is eligible to 
receive from the trust under which it was 
previously an ultimate, or potential ultimate, 
beneficiary, current distributions of income or 
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principal. 

Traditionally, remedies for breach of trust at 
law were limited to suits to enforce uncondi- 
tional obligations to pay money or deliver chat- 
tels. See Restatement (Second) of Trusts § 198 
(1959). Otherwise, remedies for breach of trust 
were exclusively equitable, and as such, puni- 
tive damages were not available and findings of 
fact were made by the judge and not a jury. See 
Restatement (Second) of Trusts § 197 (1959). 

The remedies identified in this section are 
derived from Restatement (Second) of Trusts 
§ 199 (1959). The reference to payment of 
money in subdivision (b)(3) includes liability 
that might be characterized as damages, resti- 
tution, or surcharge. For the measure of liabil- 
ity, see T.C.A. § 35-15-1002. Subdivision (b)(5) 
makes explicit the court’s authority to appoint 
a special fiduciary, also sometimes referred to 
as a receiver. See Restatement (Second) of 
Trusts § 199(d) (1959). The authority of the 
court to appoint a special fiduciary is not lim- 
ited to actions alleging breach of trust but is 
available whenever the court, exercising its 
equitable jurisdiction, concludes that an ap- 
pointment would promote administration of the 
trust. See T.C.A. § 35-15-704 (special fiduciary 
may be appointed whenever court considers 
such appointment necessary for 
administration). 

Subdivision (b)(8), which allows the court to 
reduce or deny compensation, is in accord with 
Restatement (Second) of Trusts § 243 (1959). 
For the factors to consider in setting the com- 
pensation of a trustee or other fiduciary absent 
breach of trust, see T.C.A. § 35-15-708. In de- 
ciding whether to reduce or deny a trustee 
compensation, the court may wish to consider: 
(1) whether the trustee acted in good faith; (2) 
whether the breach of trust was intentional; (3) 
the nature of the breach and the extent of the 
loss; (4) whether the trustee has restored the 
loss; and (5) the value of the trustee’s services 
to the trust. See Restatement (Second) of Trusts 
§ 243 cmt. c (1959). 

The authority under subdivision (b)(9) to set 
aside wrongful acts of the trustee is a corollary 
of the power to enjoin a threatened breach as 
provided in subdivision (b)(2). However, in set- 
ting aside the wrongful acts of the trustee the 
court may not impair the rights of bona fide 
purchasers protected under T.C.A. § 35-15- 
1012. See Restatement (Second) of Trusts $ 284 
(1959). 


35-15-1002. Damages for breach of trust. 


(a) Except as otherwise provided in § 35-3-117(a)-(d) with regard to invest- 
ment of trust funds or elsewhere in this chapter, a trustee who commits a 
breach of trust is liable to the beneficiaries affected for the greater of: 
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(1) The amount required to restore the value of the trust property and 
trust distributions to what they would have been had the breach not 
occurred; or 
(2) The profit the trustee made by reason of the breach. 

(b) Except as otherwise provided in this subsection (b), if more than one (1) 
trustee is liable to the beneficiaries for a breach of trust, a trustee is entitled 
to contribution from the other trustee or trustees. A trustee is not entitled to 
contribution if the trustee was substantially more at fault than another trustee 
or if the trustee committed the breach of trust in bad faith or with reckless 
indifference to the purposes of the trust or the interests of the beneficiaries. A 
trustee who received a benefit from the breach of trust is not entitled to 


contribution from another trustee to the extent of the benefit received. 


History. 
Acts 2004, ch. 537, § 78. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1002. 

The exception language in the clause at the 
beginning of subsection (a) may result in a 
divergence from the Uniform Trust Code and 
the restatements. To the extent this section is 
in conflict with the Uniform Trust Code, any 
restatement or any other foreign law, such 
foreign law is not precedential or controlling 
and is rejected by the Tennessee Uniform Trust 
Code. 

Subsection (a) is based on Restatement 
(Third) of Trusts: Prudent Investor Rule § 205 
(1992). Such subsection states the general rule 
that if a trustee commits a breach of trust, the 
beneficiaries may either affirm the transaction 
or, if a loss has occurred, hold the trustee liable 
for the amount necessary to compensate fully 
for the consequences of the breach. This may 
include recovery of lost income, capital gain, or 
appreciation that would have resulted from 
proper administration. Even if a loss has not 
occurred, the trustee may not benefit from the 
improper action and is accountable for any 
profit the trustee made by reason of the breach. 

Notwithstanding the above, subsection (a) 
has two sources of exceptions to the general 
rule: 

Exception number one is the provisions of 
T.C.A. § 35-3-117(a) — (d), which since 1951 
have been part of the Tennessee trust statutes. 
Such subdivisions provide: 

(a) Expressly that a bank or trust com- 
pany can invest fiduciary assets in any open or 
closed end, investment company (i.e., a mutual 
fund), as well as in a collective trust. It is 
immaterial that such investment company or 
collective trust is being provided services by an 
affiliate of the trustee (a similar but broader 
authorization is provided in _ T.C.A. 


§ 35-15-802); 

(b) In the absence of express provisions to 
the contrary in a trust instrument, a fiduciary 
is not liable for with respect to decisions made 
regarding allocation or nature of investments of 
fiduciary assets unless the court determines 
that any such decision was an abuse of the 
fiduciary’s discretion. Such abuse is not to be 
found merely because the court would not have 
exercised the investment discretion in the same 
manner; 

(c) In the case where a fiduciary is found to 
have abused investment discretion, provides a 
methodology to determine how a fiduciary is to 
restore the income and remainder beneficiaries 
to the same positions such would have occupied 
had the fiduciary not abused investment 
discretion. 

(d) Provides a mechanism by which a fidu- 
ciary can obtain prior court approval for a plan 
of investment. If the plan provides sufficient 
information to the beneficiaries such that the 
beneficiaries are informed about the plan, any 
beneficiary who wishes to challenge the plan 
has the burden of establishing the plan will 
result in an abuse of discretion 

Exception number two is except as provided 
otherwise in this chapter 15, which by way of 
incorporation by reference includes chapters 6 
and 14, the Tennessee Uniform Principal and 
Income Act and the Tennessee Uniform Pru- 
dent Investor Act, respectfully. Because of the 
flexibility contained in such Tennessee trust 
statutes (freedom of settlor’s intent, freedom of 
settlor’s variance from the terms of such Ten- 
nessee trust statutes, directed trusts, etc.) it is 
quite possible that a given trust contains excep- 
tions that apply to the general rule. Such is far 
more likely under the Tennessee Uniform Trust 
Code than under the Uniform Trust Code or the 
restatements. 
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Relative to the default rule: 

For extensive commentary on the determina- 
tion of damages, traditionally known as trustee 
surcharge, with numerous specific applications, 
see Restatement (Third) of Trusts: Prudent 
Investor Rule §§ 205-213 (1992). 

For the use of benchmark portfolios to deter- 
mine damages, see Restatement (Third) of 
Trusts: Prudent Investor Rule Reporter’s Notes 
to §§ 205 and 208 — 211 (1992). 

On the authority of a court of equity to reduce 
or excuse damages for breach of trust, see 
Restatement (Second) of Trusts $ 205 cmt. g 
(1959). 

For purposes of this section and T.C.A. § 35- 
15-1008, “profit” does not include the trustee’s 
compensation. A trustee who has committed a 
breach of trust is entitled to reasonable com- 
pensation for administering the trust unless 
the court reduces or denies the trustee compen- 
sation pursuant to T.C.A. § 35-15-1001(b)(8). 

Subsection (b) is based on Restatement (Sec- 
ond) of Trusts § 258 (1959). Cotrustees are 
jointly and severally liable for a breach of trust 
if there was joint participation in the breach. 
Joint and several liability also is imposed on a 
nonparticipating cotrustee who, as provided in 
T.C.A. § 35-15-7038, failed to exercise reason- 
able care: (1) to prevent a cotrustee from com- 
mitting a serious breach of trust, or (2) to 
compel a cotrustee to redress a serious breach 
of trust. Joint and several liability normally 
carries with it a right in any trustee to seek 
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contribution from a cotrustee to the extent the 
trustee has paid more than the trustee’s pro- 
portionate share of the liability. Subsection (b), 
consistent with Restatement (Second) of Trusts 
§ 258 (1959), creates an exception. A trustee 
who was substantially more at fault or commit- 
ted the breach of trust in bad faith (absent 
being exculpated from same under T.C.A. § 35- 
15-105(a), see section comment to T.C.A. § 35- 
15-1008) or with reckless indifference to the 
purposes of the trust or the interests of the 
beneficiaries is not entitled to contribution from 
the other trustees. 

Determining degrees of comparative fault is a 
question of fact. The fact that one trustee was 
more culpable or more active than another does 
not necessarily establish that this trustee was 
substantially more at fault. Nor is a trustee 
substantially less at fault because the trustee did 
not actively participate in the breach. See Re- 
statement (Second) of Trusts $ 258 cmt. e(195). 
Among the factors to consider: (1) Did the trustee 
fraudulently induce the other trustee to join in 
the breach? (2) Did the trustee commit the breach 
intentionally while the other trustee was at most 
negligent? (3) Did the trustee, because of greater 
experience or expertise, control the actions of the 
other trustee? (4) Did the trustee alone commit 
the breach with liability imposed on the other 
trustee only because of an improper delegation or 
failure to properly monitor the actions of the 
cotrustee? See Restatement (Second) of Trusts 
§ 258 cmt. d (1959). 


35-15-1003. Damages in absence of breach. 


Absent a breach of trust, a trustee is not liable to a beneficiary for a loss or 
depreciation in the value of trust property or for not having made a profit. 


History. 
Acts 2004, ch. 537, § 79. 


NOTES TO DECISIONS 


1. No Breach. 

There was no breach of duty on the part of a 
trustee based on a lack of diversification because 
written documentation had been executed elect- 
ing an in-kind distribution of the stocks in the 
estate and which acknowledged that the trustee 
would continue to hold “these securities” for a 


son’s benefit; moreover, a family had owned these 
stocks for years, and they continued to pay large 
dividends to the trust during the administration 
period. Glass v. Suntrust Bank, 523 S.W.3d 61, 
2016 Tenn. App. LEXIS 305 (Tenn. Ct. App. 
May 4, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 710 (Tenn. Sept. 26, 2016). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1003. 

The provisions of this section are in contra- 
vention to portions of the equivalent provision 
contained in the Uniform Trust Code and is 
controlling over it, the restatements and any 


foreign law. 

A trustee is not an insurer. Similar to Re- 
statement (Second) of Trusts $ 204 (1959), this 
section provides that absent a breach of trust a 
trustee is not liable for a loss or depreciation in 
the value of the trust property or for failure to 
make a profit. 

By way of example of such contravention, the 


35-15-1004 


Uniform Trust Code (but not the Tennessee 
Uniform Trust Code) contains two subsections, 
one of which is in accord with this section, while 
the other subsection in the Uniform Trust Code 
(but not in the Tennessee Uniform Trust Code) 
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states, “A trustee is accountable to an affected 
beneficiary for any profit made by the trustee 
arising from the administration of the trust, 
even absent a breach of trust.” 


35-15-1004. Attorney’s fees and costs. 


(a) In a judicial proceeding involving the administration of a trust, the 
court, as justice and equity may require, may award costs and expenses, 
including reasonable attorney’s fees, to any party, to be paid by another party 
or from the trust that is the subject of the controversy. 

(b) In a nonjudicial proceeding involving the administration of a trust, the 
trustee may pay fees, other reasonable costs and expenses from the trust 
assets where all of the parties to the proceeding agree in writing. 

(c) Ina mediation or arbitration proceeding involving the administration of 
a trust, the mediator or arbitrator may award fees, other reasonable costs and 
expenses against the assets of the trust. 


History. 
Acts 2004, ch. 537, § 80. 


NOTES TO DECISIONS 


Analysis 


. Appellate Attorney’s Fees. 
. Fees Properly Denied. 
. Fees Properly Awarded. 


= WN Ee 


. Appellate Attorney’s Fees. 

Trustee was awarded appellate attorney’s 
fees under T.C.A. § 35-15-1004(a) where an 
attorney’s petition to turn over the remaining 
trust assets was barred by res judicata. In re 
Estate of Goza, 397 S.W.3d 564, 2012 Tenn. 
App. LEXIS 231 (Tenn. Ct. App. Apr. 11, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
687 (Tenn. Sept. 20, 2012). 

Because this case did not involve a trust and 
appellee cited no additional support for her 
request for attorney’s fees, the request was 
denied. In re Estate of Edmonds, — S.W.3d —, 
2019 Tenn. App. LEXIS 272 (Tenn. Ct. App. 
May 30, 2019). 


2. Fees Properly Denied. 

Trial court did not abuse its discretion in 
declining to award attorney’ fees under the 
statute in light of its existing award under 
Tenn. R. Civ. P. 11.03. In re Willard R. Sparks 
Revocable Trust 2004, — S.W.3d —, 2018 Tenn. 
App. LEXIS 746 (Tenn. Ct. App. Dec. 20, 2018), 


appeal denied, In re Willard R. Sparks Trust 
2004, — S.W.3d —, 2019 Tenn. LEXIS 256 
(Tenn. June 21, 2019). 

Trial court did not abuse its discretion by 
declining to assess the award of the trustee’s 
attorney’s fees and expenses against the estate 
and the widow because the trustee never intro- 
duced proof of the value of either the trust or 
the estate nor the impact which assessment of 
fees against either would have on the beneficia- 
ries. In re Estate of Roseman, — S.W.3d —, 
2019 Tenn. App. LEXIS 506 (Tenn. Ct. App. Oct. 
10, 2019). 


3. Fees Properly Awarded. 

Awarding of attorneys’ fees to a trustee and 
the trustees’ child in a dispute over the convey- 
ance of real property held in a testamentary 
trust to the child was appropriate because (1) 
the action involved the administration of the 
trust; (2) the attorneys’ fees were reasonable, 
necessary, and properly supported by affidavit 
of counsel; and (3) justice and equity permitted 
the award. Furthermore, the estate of the de- 
cedent had sufficient funds to incur the attor- 
neys’ fees and expenses. In re Conservatorship 
of Cross, — S.W.3d —, 2020 Tenn. App. LEXIS 
449 (Tenn. Ct. App. Oct. 9, 2020). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1004. 


Subsection (a) codifies the court’s historic 
authority to award costs and fees, including 
reasonable attorney’s fees, in judicial proceed- 
ings grounded in equity. The court may award a 
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party its own fees and costs from the trust. The 
court may also charge a party’s costs and fees 
against another party to the litigation. Gener- 
ally, litigation expenses were at common law 
chargeable against another party only in the 
case of egregious conduct such as bad faith or 
fraud. With respect to a party’s own fees, T.C.A. 
§ 35-15-709 authorizes a trustee to recover 
expenditures properly incurred in the adminis- 
tration of the trust. The court may award a 
beneficiary litigation costs if the litigation is 
deemed beneficial to the trust. Sometimes, liti- 
gation brought by a beneficiary involves an 
allegation that the trustee has committed a 
breach of trust. On other occasions, the suit by 
the beneficiary is brought because of the trust- 
ee’s failure to take action against a third party, 
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such as to recover property properly belonging 
to the trust. For the authority of a beneficiary to 
bring an action when the trustee fails to take 
action against a third party, see Restatement 
(Second) of Trusts §§ 281-282 (1959). For the 
case law on the award of attorney’s fees and 
other litigation costs, see 3 Austin W. Scott & 
William F. Fratcher, The Law of Trusts § 188.4 
(4th ed. 1988). 

Subsections (b) and (c), for which the Uni- 
form Trust Code has no equivalent, recognizes 
that there is also a need to allow the payment of 
fees, expenses and costs from trust assets in 
non-judicial proceedings, arbitrations and me- 
diations, such being encouraged under the Ten- 
nessee Uniform Trust Code. 


35-15-1005. Limitation of action for breach of trust against trustee, 
former trustee, trust advisor, or trust protector. 


(a) A beneficiary, trustee, trust advisor, or trust protector shall not com- 
mence a proceeding against a trustee, former trustee, trust advisor, or trust 
protector for breach of trust more than one (1) year after the earlier of: 

(1) The date the beneficiary, trustee, trust advisor, or trust protector or a 
representative of the beneficiary, trustee, trust advisor, or trust protector 
was sent information that adequately disclosed facts indicating the existence 
of a potential claim for breach of trust; or 

(2) The date the beneficiary, trustee, trust advisor, or trust protector or a 
representative of the beneficiary, trustee, trust advisor, or trust protector 
possessed actual knowledge of facts indicating the existence of a potential 
claim for breach of trust. 

(b) For purposes of this section, facts indicate the existence of a potential 
claim for breach of trust if the facts provide sufficient information to enable the 
beneficiary; trustee; trust advisor; trust protector; or the representative of the 
beneficiary, trustee, trust advisor, or trust protector to have actual knowledge 
of the potential claim, or have sufficient information to be presumed to know of 
the potential claim or to know that an additional inquiry is necessary to 
determine whether there is a potential claim. 

(c) If subsection (a) does not apply, a judicial proceeding against a trustee, 
former trustee, trust advisor, or trust protector for breach of trust must be 
commenced within three (3) years after the first to occur of: 

(1) The removal, resignation, or death of the trustee, former trustee, trust 
advisor, or trust protector; 

(2) The termination of the beneficiary’s interest in the trust; or 

(3) The termination of the trust. 

(d) Notwithstanding subsections (a)-(c), no trustee, trust advisor, or trust 
protector may commence a proceeding against a trustee or a former trustee if, 
under subsection (a), (b), or (c), none of the beneficiaries would be entitled to 
commence a proceeding against a trustee or a former trustee for a breach of 
trust. 


35-15-1005 
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(e) Notwithstanding subsections (a)-(c), no beneficiary, trustee, trust advi- 
sor, or trust protector may commence a proceeding against a trustee or former 
trustee for any matter covered by a final accounting approved by the court 


under § 35-15-205. 


History. 
Acts 2004, ch. 537, § 81; 2013, ch. 390, § 40; 
2017, ch. 290, § 14; 2019, ch. 340, § 12. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
152013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 20138, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 20138, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


NOTES TO DECISIONS 


1. Statute of Limitations. 

Of the events listed in T.C.A. § 35-15- 
1005(c), the termination of the trust on May 16, 
2007, was the first to occur. Since the beneficia- 
ries filed their breach of trust suit against the 
trustee within three years of that date, the 
trustee was not entitled to summary judgment 
on the ground that the beneficiaries’ claim was 
time-barred by the three-year statute of limita- 
tions in § 35-15-1005(c). Meyers v. First Tenn. 
Bank, N.A., 503 S.W.3d 365, 2016 Tenn. App. 
LEXIS 371 (Tenn. Ct. App. May 27, 2016), 
appeal denied, — 8.W.3d —, 2016 Tenn. LEXIS 
694 (Tenn. Sept. 22, 2016). 

Beneficiary’s acquisition of actual knowledge 
of a potential claim for breach of trust does not 
in and of itself trigger T.C.A. § 35-15-1005(a)’s 
one-year limitation period. The beneficiary’s 
knowledge of the potential claim is only rel- 
evant to trigger the one-year period if that 
knowledge was acquired through a report, with 
the required disclosures, sent to the beneficiary. 
Meyers v. First Tenn. Bank, N.A., 503 S.W.3d 
365, 2016 Tenn. App. LEXIS 371 (Tenn. Ct. 
App. May 27, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 694 (Tenn. Sept. 22, 
2016). 

One-year period listed in T.C.A. § 35-15- 
1005(a) is not triggered by a beneficiary being 
put on notice through any means to inquire into 


the existence of a breach of trust. Instead, the 
statute provides that the one-year period be- 
gins to run on the date a report is sent to the 
beneficiary that provides sufficient information 
to put the beneficiary on notice to inquire into 
the existence of a potential claim for breach of 
trust. Meyers v. First Tenn. Bank, N.A., 503 
S.W.3d 365, 2016 Tenn. App. LEXIS 371 (Tenn. 
Ct. App. May 27, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 694 (Tenn. Sept. 
22, 2016). 

In a dispute over lottery winnings, T.C.A. 
§ 35-15-1005 did not apply to equitable claims 
of constructive and resulting trusts because the 
complaint did not refer to an express trust or 
trust created pursuant to a statute, judgment, 
or decree. Findley v. Hubbard, — S.W.3d —, 
2018 Tenn. App. LEXIS 382 (Tenn. Ct. App. 
July 2, 2018). 

Probate court properly awarded a trustee 
summary judgment based on the expiration of 
the statute of limitations in a dispute over the 
conveyance of real property held in a testamen- 
tary trust because the statute of limitations 
was not tolled as the decedent was of sound 
mind when the cause of action accrued in that 
no facts were presented to demonstrate the 
decedent’s incapacity during the relevant time. 
In re Conservatorship of Cross, — S.W.3d —, 
2020 Tenn. App. LEXIS 449 (Tenn. Ct. App. Oct. 
9, 2020). 
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COMMENTS TO OFFICIAL TEXT 


Unless provided otherwise hereinafter, any 
reference to “section,” “subsection” or “subdivi- 
sion” means all, or such portion of, T.C.A. 
§ 35-15-1005. 

The provisions of this section diverge signifi- 
cantly from the Uniform Trust Code and the 
restatements. To the extent this section is in 
conflict with the Uniform Trust Code, any re- 
statement or any other foreign law, such for- 
eign law is not precedential or controlling and 
is rejected by the Tennessee Uniform Trust 
Code. 

The one-year and three-year limitations pe- 
riods under this section are not the only means 
for barring an action. With respect to beneficia- 
ries, a beneficiary may be foreclosed by consent, 
release, or ratification as provided in T.C.A. 
§ 35-15-1009. Claims may also be barred by 
principles such as estoppel and laches arising 
in equity under the common law of trusts. See 
T.C.A. § 35-15-106. 

The representative referred to in subsection 
(a) is the person who may represent and bind a 
beneficiary as provided in part 3 [T.C.A. §§ 35- 
15-301 — 35-15-305]. During the time that a 
trust is revocable and the settlor has capacity, 
the person holding the power to revoke is the 
one who must receive the report. See T.C.A. 
§ 35-15-603 (rights of settlor of revocable 
trust). 

This section addresses only the issue of when 
the clock will start to run for purposes of the 
statute of limitations. If the trustee wishes to 
foreclose possible claims immediately, a con- 
sent to the information or potential breach of 
trust may be obtained pursuant to T.C.A. § 35- 
15-1009. If a trust is terminating or if a trustee 
has resigned or is removed, an outgoing trustee 
could file a petition under T.C.A. § 35-15-205 or 
a final accounting. If the accounting is ap- 
proved, then the outgoing trustee is relieved 
from liability. See T.C.A. § 35-15-205(e). For 
the provisions relating to the duty to report to 
beneficiaries, see T.C.A. § 35-15-8038. 

Subsection (a) applies only if a beneficiary, 
trustee, trust advisor or trust protector has 
received information adequately disclosing 
facts existence of a potential claim. In 2017, the 
section was amended to omit references to a 
“report” to place emphasis on the content of the 
communication rather than the form in which 
it was sent. This change also takes the empha- 
sis off of the party sending the communication 
and puts it on the party receiving the informa- 
tion. Unlike in the similar provision in the 
Uniform Trust Code, subsection (a) does not 
require that a beneficiary, trustee, trust advisor 
or trust protector be informed of the existence 
of a potential claim for breach of trust, but only 
that they are sent information containing “facts 
indicating” such existence, nor does subsection 


(a) require a beneficiary, trustee, trust advisor 
or trust protector to be apprised of the time 
allowed to commence a proceeding. 

Subsection (b) defines what information must 
be sent for such to be adequate disclosure to 
begin the limitations period. Such subsection 
requires less than does the similar provision of 
the Uniform Trust Code. First, by omitting the 
term “report” the emphasis is placed on the 
content of the communication, not the form in 
which it was sent. Second, the emphasis is 
placed on the party receiving information, not 
the party sending it. Third, the communication 
need only disclose “facts indicating” the exis- 
tence of a potential claim for breach of trust (as 
opposed to the existence...). Fourth, such com- 
munication need only contain such information 
that beneficiary (or a beneficiary’s representa- 
tive), trustee, trust advisor or trust protector 
will be presumed to know of, or that puts the 
beneficiary (or beneficiary’s representative), 
trustee, trust advisor or trust protector on 
notice to inquire into, the existence of a poten- 
tial claim. Under the Uniform Trust Code, 
there is no “presumption” or “notice to inquire” 
language. 

Subsection (c) is intended to provide some 
ultimate repose for actions against a trustee, 
former trustee, trust advisor and trust protec- 
tor. It applies to cases in which the beneficiary 
(or the beneficiary’s representative), trustee, 
trust advisor or trust protector was not sent 
information containing adequate facts to indi- 
cate a claim for a potential breach of trust. 
While the three (3) year limitations period will 
normally begin to run on termination of the 
trust, it can also begin earlier. If a trustee, trust 
advisor or trust protector leaves office prior to 
the termination of the trust, the limitations 
period for actions against that particular 
trustee, trust advisor or trust protector begins 
to run on the date the trustee, trust advisor or 
trust protector left office. If a beneficiary re- 
ceives a final distribution prior to the date the 
trust terminates, the limitations period for ac- 
tions by that particular beneficiary begins to 
run on the date of final distribution. 

If a trustee, trust advisor or trust protector 
dies while in office, a claim against the trustee, 
trust advisor or trust protector’s estate for 
breach of duty would, like other claims against 
the estate, be barred by a probate creditor’s 
claim statute even though the statutory period 
prescribed by this section has not yet expired. 

Subsection (d) provides that if the statute of 
limitations has run against all beneficiaries, 
then regardless of the existence of a breach or 
potential breach, no trustee, trust advisor or 
trust protector may bring an action for such 
against any trustee or former trustee. 

Subsection (e) was added in 2019 to conform 
the statute with T.C.A. § 35-15-205, also ad- 


35-15-1006 


opted in 2019, which extinguishes claims 
against a trustee or former trustee which were 
covered by an accounting approved by the 
court. 

This section does not specifically provide that 
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the statutes of limitations under this section 
are tolled for fraud or other misdeeds, the 
drafters preferring to leave the resolution of 
this question to other law of this state. 


35-15-1006. Reliance on trust instrustment. 


A trustee who acts in reasonable reliance on the terms of the trust as 
expressed in the trust instrument is not liable to a beneficiary for a breach of 
trust to the extent the breach resulted from the reliance. 


History. 
Acts 2004, ch. 537, § 82. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1006. 

It sometimes happens that the intended 
terms of the trust differ from the apparent 
meaning of the trust instrument. This can 
occur because the court, in determining the 
terms of the trust, is allowed to consider evi- 
dence extrinsic to the trust instrument. See 
definition of “terms of a trust” in T.C.A. § 35- 
15-103. Furthermore, if a trust is reformed on 
account of mistake of fact or law, as authorized 
by T.C.A. § 35-15-415, provisions of a trust 
instrument can be deleted or contradicted and 
provisions not in the trust instrument may be 
added. The concept of the “terms of a trust,” 
both as defined in the Tennessee Uniform Trust 
Code and as used in the doctrine of reformation, 
is intended to effectuate the principle that a 
trust should be administered and distributed in 


accordance with the settlor’s intent. However, a 
trustee should also be able to administer a trust 
with some dispatch and without concern that a 
reasonable reliance on the terms of the trust 
instrument is misplaced. This section protects 
a trustee who so relies on a trust instrument 
but only to the extent the breach of trust 
resulted from such reliance. This section is 
similar to T.C.A. § 35-14-103(b), in the Tennes- 
see Uniform Prudent Investor Act, which pro- 
tects a trustee from liability to the extent that 
the trustee acted in reasonable reliance on the 
provisions of the trust. 

This section protects a trustee only if the 
trustee’s reliance is reasonable. For example, a 
trustee’s reliance on the trust instrument 
would not be justified if the trustee is aware of 
a prior court decree or binding nonjudicial 
settlement agreement clarifying or changing 
the terms of the trust. 


35-15-1007. Event affecting administration or distribution. 


If the happening of an event, including marriage, divorce, performance of 


educational requirements, or death, affects the administration or distribution 
of a trust, a trustee who has exercised reasonable care to ascertain the 
happening of the event is not liable for a loss resulting from the trustee’s lack 


of knowledge. 


History. 
Acts 2004, ch. 537, § 83. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1007. 

This section is designed to encourage trust- 
ees to administer trusts expeditiously and 
without undue concern about liability for fail- 
ure to ascertain external facts, often of a per- 


sonal nature, that might affect administration 
or distribution of the trust. The common law, 
contrary to this section, imposed absolute li- 
ability against a trustee for misdelivery regard- 
less of the trustee’s level of care. See Restate- 
ment (Second) of Trusts § 226 (1959). The 
events listed in this section are not exclusive. A 
trustee who has exercised reasonable care to 
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ascertain the occurrence of other events, such 
as the attainment by a beneficiary of a certain 
age, is also protected from liability. 


35-15-1008. Exculpation of trustee. 


TENNESSEE UNIFORM TRUST CODE 


35-15-1008 


(a) A provision of a trust relieving a trustee of liability for breach of trust is 


unenforceable to the extent that it: 


(1) Relieves the trustee of liability for breach of trust committed in bad 
faith or with reckless indifference to the purposes of the trust or the interests 


of the beneficiaries; or 


(2) Was inserted as the result of an abuse by the trustee of a fiduciary or 
confidential relationship to the settlor. 

(b) An exculpatory term drafted or caused to be drafted by the trustee is 
invalid as an abuse of a fiduciary or confidential relationship unless the trustee 
proves that the exculpatory term is fair under the circumstances and that its 
existence and contents were adequately communicated to the settlor. 


History. 
Acts 2004, ch. 537, § 84. 


NOTES TO DECISIONS 


1. Bad Faith Or Reckless Indifference. 
Grant of summary judgment in favor of the 
bank in the decedent’s daughter’s action 
against it was appropriate pursuant to T.C.A. 
§ 35-15-105(b)(8) and T.C.A.- § 35-15- 
1008(a)(1) because nothing in the record indi- 
cated that the bank acted in bad faith or with 
reckless indifference; therefore, the terms of 


the will exonerating the bank, as trustee, pre- 
vailed in the case and the trial court was 
correct in so holding. Wood v. Lowery, 238 
S.W.3d 747, 2007 Tenn. App. LEXIS 119 (Tenn. 
Ct. App. Mar. 6, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 695 (Tenn. Aug. 18, 
2007). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1008. 

To the extent subsection (a) forbids exculpa- 
tion of a trustee in the case of bad faith, such 
subsection is in conflict with T.C.A. § 35-15- 
105(a). Under T.C.A. § 35-15-105(a), a settlor 
can in the terms of a trust override the duty of 
good faith, such not being a mandatory rule 
under T.C.A. § 35-15-105(b). Such duty was not 
included in T.C.A. § 35-15-105(b) when the 
Tennessee Uniform Trust Code was originally 
adopted and such duty has not been added to 
T.C.A. § 35-15-105(b) in any subsequent 
amendment thereto. 

Moreover, it is a primary objective of the 
Tennessee trust statutes that a settlor’s intent 
be the lodestar by which a trust is interpreted, 
that such intent be carried out and that settlors 
have the freedom to dispose of their assets to 
whom and in the manner they wish, all to the 
greatest extent constitutionally allowable. 

Also, unlike with the Uniform Trust Code, 
there is no duty of good faith imposed by default 


in T:C.A. § 35-15-814, which relates to exercise 
of discretion. Under such section, the only 
bases on which a court can review exercise of 
such discretion relative to a discretionary trust 
are dishonesty, failure act if under a duty to do 
so and “improper motive,” which is defined at 
T.C.A. § 35-15-814(a)(1) to only include two 
specified acts and does not include “bad faith.” 
Relative to exercise of distribution discretion 
under a support and mandatory interests, 
T.C.A. § 35-15-804(c)(2) stipulates four 
grounds for judicial review. The three listed 
above for discretionary interests plus “unrea- 
sonableness,” and does not add a general pro- 
hibition against exculpating a trustee for acting 
in bad faith or requiring such trustee to act in 
“good faith.” 

For all the reasons stated above, the drafters 
of the Tennessee Uniform Trust Code are of the 
opinion that a provision of a trust relieving a 
trustee of liability for breach is enforceable to 
the extent such provision relieves the trustee of 
liability for breach committed in bad faith. 
Such drafters believe subdivision (a)(1) of this 
section should read, “Relieves the trustee of 


35-15-1009 


liability for breach of trust committed with 
reckless indifference to the purposes of the 
trust or the interests of the beneficiaries; or”, 
omitting the words “bad faith.” 

Absent such override of the duty of good faith 
in the terms of a trust pursuant to T.C.A. 
§ 35-15-105(a), such duty is imposed as a de- 
fault rule in T.C.A. §§ 35-15-801, 35-15-808(d) 
and 35-15-1002. Such default rule is likely to be 
the appropriate one in most circumstances; 
however, the Tennessee Uniform Trust Code 
honors a settlor’s desire to override such de- 
fault rule. 

Subsection (b) responds to the danger that 
the insertion of such a clause by the fiduciary or 
its agent may have been undisclosed or inad- 
equately understood by the settlor. To overcome 
the presumption of abuse in subsection (b), the 
trustee must establish that the clause was fair 
and that its existence and contents were ad- 
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equately communicated to the settlor. In deter- 
mining whether the clause was fair, the court 
may wish to examine: (1) the extent of the prior 
relationship between the settlor and trustee; 
(2) whether the settlor received independent 
advice; (3) the sophistication of the settlor with 
respect to business and fiduciary matters; (4) 
the trustee’s reasons for inserting the clause; 
and (5) the scope of the particular provision 
inserted. See Restatement (Second) of Trusts 
§ 222 cmt. d (1959). 

The requirements of subsection (b) are satis- 
fied if the settlor was represented by indepen- 
dent counsel. If the settlor was represented by 
independent counsel, the settlor’s attorney is 
considered the drafter of the instrument even if 
the attorney used the trustee’s form. Because 
the settlor’s attorney is an agent of the settlor, 
disclosure of an exculpatory term to the set- 
tlor’s attorney is disclosure to the settlor. 


35-15-1009. Beneficiary’s consent, release, or ratification. 


A trustee is not liable to a beneficiary for breach of trust if the beneficiary 
consented in writing to the conduct or transaction constituting the breach, 
released the trustee from liability for the breach, or ratified the transaction 


constituting the breach, unless: 


(1) The consent, release, or ratification of the beneficiary was induced by 


improper conduct of the trustee; or 


(2) At the time of the consent, release, or ratification, the beneficiary did 
not know of the beneficiary’s rights or of the material facts relating to the 


breach. 


History. 
Acts 2004, ch. 537, § 85. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1009. 

This section is based on, but also varies from, 
sections 216 through 218 of the Restatement 
(Second) of Trusts (1959). It also varies from the 
similar provision in the Uniform Trust Code. 

A consent, release, or affirmance under this 
section may occur either before or after the 
approved conduct. This section requires an af- 
firmative act by the beneficiary. A failure to 
object is not sufficient. See Restatement (Sec- 
ond) of Trusts $ 216 cmt. a (1959). A consent is 
binding on a consenting beneficiary although 
other beneficiaries have not consented. See Re- 
statement (Second) of Trusts $ 216 cmt. g 


(1959). To constitute a valid consent, the ben- 
eficiary must know of the beneficiary’s rights 
and of the material facts relating to the breach. 
See Restatement (Second) of Trusts § 216 cmt. k 
(1959). If the beneficiary’s approval involves a 
self-dealing transaction, the approval is bind- 
ing only if the transaction was fair and reason- 
able. See Restatement (Second) of Trusts 
$$ 170(2), 216(3) & emt. n (1959). 

An approval by the settlor of a revocable 
trust or by the holder of a presently exercisable 
power of withdrawal binds all the beneficiaries. 
See T.C.A. § 35-15-603. A beneficiary is also 
bound to the extent an approval is given by a 
person authorized to represent the beneficiary 
as provided in part 3 /T:C.A. $$ 35-15-301 - 
35-15-305]. 


35-15-1010. Limitation on personal liability of trustee. 


(a) Except as otherwise provided in the contract, a trustee is not personally 
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liable on a contract properly entered into in the trustee’s fiduciary capacity in 
the course of administering the trust if the trustee in the contract disclosed the 
fiduciary capacity. 

(b) Except as otherwise provided in subsection (a) or (c), the debts, obliga- 
tions and liabilities incurred by a trustee by reason of the ownership, 
management or control of trust property in the trustee’s fiduciary capacity, 
shall be enforceable solely against the trust and its property, without any 
obligation or liability personally being borne by any trustee of such trust. 

(c) A trustee is personally liable for torts committed in the course of 
administering a trust only if the trustee is personally at fault on account of the 
trustee’s own willful misconduct proven by clear and convincing evidence. 

(d) A claim based on a contract entered into by a trustee in the trustee’s 
fiduciary capacity, on an obligation arising from ownership or control of trust 
property, or on a tort committed in the course of administering a trust, may be 
asserted in a judicial proceeding against the trustee in the trustee’s fiduciary 





capacity, whether or not the trustee is personally liable for the claim. 


History. 
Acts 2004, ch. 537, § 86; 2010, ch. 725, § 10. 


NOTES TO DECISIONS 


Analysis 


1. Jurisdiction. 
2. Personal Liability. 


1. Jurisdiction. 

Complaint to set aside a judgment confirm- 
ing an arbitration award against an irrevocable 
trust and its trustee alleged the very fact 
needed to assert jurisdiction over the trust 
because the complaint alleged that all prior 
pleadings were filed in the name of the trustee, 
individually and as trustee of the trust. Khan v. 
Regions Bank, 572 S.W.3d 189, 2018 Tenn. App. 


LEXIS 560 (Tenn. Ct. App. Sept. 24, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
82 (Tenn. Jan. 18, 2019). 


2. Personal Liability. 

Dismissal of complaint to set aside a judg- 
ment confirming an arbitration award against 
an irrevocable trust and its trustee was appro- 
priate because personal liability as to the 
trustee was statutorily precluded. Khan v. Re- 
gions Bank, 572 S.W.3d 189, 2018 Tenn. App. 
LEXIS 560 (Tenn. Ct. App. Sept. 24, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
82 (Tenn. Jan. 18, 2019). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1010. 

The provisions of this section in some ways 
diverge significantly from the Uniform Trust 
Code and the restatements. To the extent this 
section is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

This section generally provides more protec- 
tion against personal liability of a trustee than 
does the Uniform Trust Code. 

This section is based on section 7-306 of the 
Uniform Probate Code. However, unlike the 
Uniform Probate Code, which requires that the 
contract both disclose the representative capac- 


ity and identify the trust, subsection (a) pro- 
tects a trustee who reveals the fiduciary rela- 
tionship either by indicating a signature as 
trustee or by simply referring to the trust. The 
protection afforded the trustee by this section 
applies only to contracts that are properly en- 
tered into in the trustee’s fiduciary capacity, 
meaning that the trustee is exercising an avail- 
able power and is not violating a duty. 

While this section does not excuse any liabil- 
ity the trustee may have for breach of trust, 
subsection (b) provides that, except in rare 
circumstances, a trustee in not otherwise per- 
sonally liable by reason of the trustee acting in 
a fiduciary capacity of a trust and that any 
obligations undertaken by the trustee in such 
fiduciary capacity are enforceable solely 
against the trust and its property. 

Subsections (c) addresses when a trustee will 


35-15-1011 


be personally liable (other than for breach of 
trust) relative to the trustee’s acting in admin- 
istering a trust. 

A trustee will be personally liable for torts 
committed in the course of administering a 
trust only if the trustee was personally at fault 
on account of the trustee’s willful misconduct. 
Such must be proven by clear and convincing 
evidence. This is contrary to Restatement (Sec- 
ond) of Trusts § 264 (1959), which imposes 
liability on a trustee regardless of fault, includ- 
ing liability for acts of agents under respondeat 
superior. It is also contrary to the relevant 
provision contained in the Uniform Trust Code. 

Unlike under the Uniform Trust Code, sub- 
section (c) immunizes a trustee from personal 
liability for violation of environmental law, 
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such as CERCLA (42 U.S.C. $ 9607) or its state 
law counterparts, arising from the ownership 
and control of trust property. For further pro- 
tection of a fiduciary relative to environmental 
claims, see T.C.A. § 35-15-701 (nominated 
trustee may investigate trust property to deter- 
mine potential violation of environmental law 
without having accepted trusteeship) and 
T.C.A. § 35-15-816 (trustee powers with re- 
spect to possible liability for violation of envi- 
ronmental law). The protections afforded trust- 
ees in T.C.A. § 35-15-701 are afforded to trust 
advisors and trust protectors in T.C.A. 
§ 35-15-711. 

Subsection (d) alters the common law rule 
that a trustee could not be sued in a represen- 
tative capacity if the trust estate was not liable. 


35-15-1011. Interest as general partner. 


(a) Except as otherwise provided in subsection (c) or unless personal 
liability is imposed in the contract, a trustee who holds an interest as a general 
partner in a general or limited partnership is not personally liable on a 
contract entered into by the partnership after the trust’s acquisition of the 
interest if the fiduciary capacity was disclosed in the contract or in a statement 
previously filed pursuant to the Uniform Partnership Act, compiled in title 61, 
chapter 1, or the Uniform Limited Partnership Act, compiled in title 61, 
chapter 2. 

(b) Except as otherwise provided in subsection (c), a trustee who holds an 
interest as a general partner is not personally liable for torts committed by the 
partnership or for obligations arising from ownership or control of the interest 
unless the trustee is personally at fault on account of the trustee’s own willful 
misconduct proven by clear and convincing evidence. 

(c) The immunity provided by this section does not apply if an interest in the 
partnership is held by the trustee in a capacity other than that of trustee. 

(d) If the trustee of a revocable trust holds an interest as a general partner, 
the settlor is personally liable for contracts and other obligations of the 


partnership as if the settlor were a general partner. 


History. 
Acts 2004, ch. 587, § 87; 2010, ch. 725, §§ 11, 
Ay 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1011. 

The provisions of this section in some ways 
diverge significantly from the Uniform Trust 
Code and the restatements. To the extent this 
section is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 


This section generally provides more protec- 
tion against personal liability of a trustee than 
does the Uniform Trust Code. 

This section adds protection in addition to 
that provided by T:.C.A. § 35-15-1010, which 
generally protects a trustee from personal li- 
ability on contracts that the trustee enters into 
on behalf of the trust. This section also protects 
a trustee from personal liability for contracts 
entered into or torts committed by a general or 
limited partnership of which the trustee was a 
general partner. 
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Subsection (a) protects the trustee from per- 
sonal liability for such partnership obligations 
whether the trustee signed the contract or it 
was signed by another general partner. Subsec- 
tion (b) protects a trustee from personal liabil- 
ity for torts committed by the partnership un- 
less the trustee was personally at fault. Unlike 
with the Uniform Trust Code, such fault must 
be on account of the trustee’s own willful mis- 
conduct and such must be proven by clear and 
convincing evidence. 

Protection from the partnership’s contractual 
obligations is available under subsection (a) 
only if the other party is on notice of the 
fiduciary relationship, either in the contract 
itself or in the partnership certificate on file. 

By analogy, the above protection is also pro- 
vided to a trustee serving a trust that is the sole 
member of an LLC, should the LLC itself not be 
found to so protect the trustee. By such analogy, 
and subject to the provisions of this section, it 
should also protect a trustee relative to any 
alter ego or veil piercing theory applied to any 
form of entity that generally provides limita- 
tion on liability. 

Generally speaking, special protection is not 
otherwise needed for other business interests 
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that the trustee may own, such as an interest 
as a limited partner, generally with a member- 
ship interest in an LLC, or an interest as a 
corporate shareholder. In these cases the na- 
ture of the entity or the interest owned by the 
trustee generally carries with it its own limita- 
tion on liability. Should such not be the case, 
then the above analogy should apply to the 
trustee and the trustee’s position relative to the 
entity. 

Certain exceptions apply. The section is not 
intended to be used as a device for individuals 
or their families to shield assets from creditor 
claims. Consequently, subsection (c) excludes 
from the protections provided by this section 
trustees who own an interest in a partnership 
(or subject to the analogy above, in another 
type of entity) in a capacity other than as 
trustee. This exception is narrower than that 
provided by the Uniform Trust Code, which 
unlike the Tennessee Uniform Trust Code, at- 
tributes ownership by certain other persons to 
the trustee. 

Notwithstanding the above, a revocable trust 
cannot be used as a device for avoiding claims 
protected by this section. Subsection (d) im- 
poses personal liability on the settlor of a revo- 
cable trust for such claims. 


35-15-1012. Protection of person dealing with trustee. 


(a) A person other than a beneficiary who in “good faith”, as defined in 
§ 47-1-201, assists a trustee, or who in “good faith” and for value deals with a 
trustee, without knowledge that the trustee is exceeding or improperly 
exercising the trustee’s powers is protected from liability as if the trustee 
properly exercised the power. 

(b) A person other than a beneficiary who in “good faith” deals with a trustee 
is not required to inquire into the extent of the trustee’s powers or the 
propriety of their exercise. 

(c) A person who in “good faith” delivers assets to a trustee need not ensure 
their proper application. 

(d) A person other than a beneficiary who in “good faith” assists a former 
trustee, or who in “good faith” and for value deals with a former trustee, 
without knowledge that the trusteeship has terminated is protected from 
liability as if the former trustee were still a trustee. 

(e) Comparable protective provisions of other laws, see §§ 47-8-101 — 
47-8-407, relating to commercial transactions or transfer of securities by 
fiduciaries prevail over the protection provided by this section. 


History. 
Acts 2004, ch. 537, § 88. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


of, T.C.A. § 35-15-1012. 
This section is derived from section 7 of the 
Uniform Trustee Powers Act. 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
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Subsection (a) protects two different classes; 
persons other than beneficiaries who assist a 
trustee with a transaction, and persons other 
than beneficiaries who deal with the trustee for 
value. As long as the assistance was provided or 
the transaction was entered into in good faith 
and without knowledge, third persons in either 
category are protected in the transaction even 
if the trustee was exceeding or improperly 
exercising the power. For the definition of 
“know,” seeT.C.A. § 35-15-104. The Tennessee 
Uniform Trust Code does not define “good faith” 
for purposes of this and the next section. That 
term is defined at T.C.A. § 47-1-201. The defi- 
nition provided there is consistent with the 
purpose of this section, which is to treat com- 
mercial transactions with trustees similar to 
other commercial transactions. 

Subsection (b) confirms that a third party 
who is acting in good faith is not charged with 
a duty to inquire into the extent of a trustee’s 
powers or the propriety of their exercise. The 
third party may assume that the trustee has 
the necessary power. Consequently, there is no 
need to request or examine a copy of the trust 
instrument. A third party who wishes assur- 
ance that the trustee has the necessary author- 
ity instead should request a certification of 
trust as provided in T.C.A. § 35-15-1013. Sub- 
section (b) is intended to negate the rule, fol- 
lowed by some courts, that a third party is 
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charged with constructive notice of the trust 
instrument and its contents. The cases are 
collected in George G. Bogert & George T. 
Bogert, The Law of Trusts and Trustees § 897 
(Rev. 2d ed. 1995); and 4 Austin W. Scott & 
William F. Fratcher, The Law of Trusts § 297 
(4th ed. 1989). 

Subsection (c) protects any person, including 
a beneficiary, who in good faith delivers prop- 
erty to a trustee. The standard of protection in 
the Restatement is phrased differently al- 
though the result is similar. Under Restatement 
(Second) of Trusts $ 321 (1959), the person 
delivering property to a trustee is liable if at the 
time of the delivery the person had notice that 
the trustee was misapplying or intending to 
misapply the property. 

Subsection (d) extends the protections af- 
forded by the section to assistance provided to 
or dealings for value with a former trustee. The 
third party is protected the same as if the 
former trustee still held the office. 

Subsection (e) clarifies that a statute relating 
to commercial transactions controls whenever 
both it and this section could apply to a trans- 
action. Consequently, the protections provided 
by this section are superseded by T.C.A. §§ 47- 
8-101 through 47-8-407. The principal statutes 
in question are the various chapters of the 
Uniform Commercial Code, including Chapter 
8 on the transfer of securities. 


(a) Instead of furnishing a copy of the trust instrument to any person to 
evidence the existence and validity of the trust, the trustee may furnish to such 
person a certification of trust, signed by the trustee or trustees having 
signatory authority as identified in subdivision (a)(5) and attested by a notary 


public and shall contain the following: 


(1) An affirmation of the current existence of the trust and the date on 


which the trust came into existence; 


(2) The identity of the settlor or settlors, the currently acting trustee or 
trustees, and the named successor trustee or trustees of the trust or a 
statement that no successor is named; 

(3) The administrative or managerial powers of the trustee, or both; 

(4) The revocability or irrevocability of the trust and the identity of any 
person holding a power to revoke the trust; 

(5) When there are multiple trustees or multiple successor trustees, the 
signature authority of the trustees indicating whether all or less than all of 
the currently acting trustees are required to sign in order to exercise various 


powers of the trustee; 


(6) Where there are successor trustees designated, a statement detailing 
the conditions for their succession or a statement that a third party may rely 
on the authority of one (1) or more successors without proof of their 


succession; 


(7) The trust’s identification number, whether a social security or an 
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employer identification number, but only if the trust’s identification number 

is essential to the transaction for which the request for the trust document 

was made; 

(8) The manner in which trust assets should properly be titled; and 

(9) Astatement that, to the best of the trustee’s knowledge, the trust has 
not been revoked, modified or amended in any manner that would cause the 
representations contained in the certification of trust to be incorrect. 

(b) The certification of trust shall not be required to contain the dispositive 
provisions of the trust that set forth the distribution of the trust estate. 

(c) The trustee offering the certification of trust may provide copies of all or 
any part of the trust document and amendments, if any. Nothing in this section 
is intended to require or imply an obligation to provide dispositive provisions 
of the trust or a copy of the entire trust document and amendments. 

(d) A person who acts in reliance on a certification of trust without actual 
knowledge that the representations contained therein are incorrect is not 
liable to any person for so acting. A person who does not have actual knowledge 
that the facts contained in the certification of trust are incorrect may assume 
without inquiry the existence of the facts contained in the certification of trust. 
Actual knowledge shall not be inferred solely from the fact that a copy of all or 
part of the trust instrument is held by the person relying on the trust 
certification. Nothing contained in this section shall limit the rights of the 
beneficiaries of the trust against the trustee. Any person relying on the 
certification of trust shall be indemnified from the assets of the trust to the 
extent of the share of the trust attributable to the beneficiary or beneficiaries 
bringing any action against the person for any costs, damage, attorney fees or 
other expenses incurred in defending any action against the person arising for 
the transaction to which a certification of trust related. 

(e) A person’s failure to request a certification of trust does not affect the 
protections provided that person in this section. No inference that the person 
has not acted in good faith or that the person was negligent may be drawn from 
the failure of the person to request a certification of trust. Nothing in this 
section is intended to create an implication that a person is liable for acting in 
reliance on a certification of trust under circumstances where the require- 
ments of this section are not satisfied. 

(f) Nothing in this section shall be construed to require a third party, when 
presented with a trust certificate, to enter into a contract with a trustee relating 
to trust assets or obligations, or to preclude a third party from demanding as a 
precondition to any contract that the trustee provide additional information in 
order to clarify any ambiguities or inconsistencies in the trust certificate. 

(g) This section does not limit the right of a person to obtain a copy of the 
trust instrument in a judicial proceeding concerning the trust. 


History. 
Acts 2004, ch. 537, § 89; 2007, ch. 24, § 32. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise of, T.C.A. § 35-15-1013. 
hereinafter, any reference to “section,” “subsec- The provisions of this section in some ways 
tion” or “subdivision” means all, or such portion diverge significantly from the Uniform Trust 
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Code and the restatements. To the extent this 
section is in conflict with the Uniform Trust 
Code, any restatement or any other foreign law, 
such foreign law is not precedential or control- 
ling and is rejected by the Tennessee Uniform 
Trust Code. 

In general, T.C.A. § 35-15-1013 provides for 
more privacy and more flexibility than does the 
similar provision of the Uniform Trust Code. 

In this section, as well as in this section 
comment, whenever the word “trustee” is used, 
such word includes any trust advisor or trust 
protector who holds the power to furnish a 
certification of trust. 

This section is an incorporation of TC.A. 
§ 35-50-126 [repealed] with the addition of 
subsection (g) and is designed to protect the 
privacy of a trust instrument by discouraging 
requests from persons other than beneficiaries 
for complete copies of the instrument in order 
to verify a trustee’s authority. Contrary to sec- 
tion 1013 of the Uniform Trust Code, there is no 
penalty imposed on the third party for request- 
ing a copy of the full trust instrument in bad 
faith. Even absent this section, such requests 
are usually unnecessary. Pursuant to T.C.A. 
§ 35-15-1012, a third person proceeding in 
good faith (as such is defined in T.C.A. § 35-15- 
1012 and the section comment thereto) is not 
required to inquire into the extent of the trust- 
ee’s powers or the propriety of their exercise. 
This section adds another layer of protection. 

Third persons frequently insist on receiving a 
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copy of the complete trust instrument solely to 
verify a specific and narrow authority of the 
trustee to engage in a particular transaction. 
While a testamentary trust, because it is cre- 
ated under a will, is a matter of public record, 
an inter vivos trust instrument is private. Such 
privacy is compromised, however, if the trust 
instrument must be distributed to third per- 
sons. A certification of trust is a document 
signed by a currently acting trustee that may 
include excerpts from the trust instrument nec- 
essary to facilitate the particular transaction. A 
certification provides the third party with an 
assurance of authority without having to dis- 
close the trust’s dispositive provisions. Nor is 
there a need for third persons who may already 
have a copy of the instrument to pry into its 
provisions. Persons acting in reliance on a 
certification may assume the truth of the certi- 
fication even if they have a complete copy of the 
trust instrument in their possession. 

Subsection (a) specifies the required contents 
of a certification. Subsection (b) clarifies that 
the certification shall not be required to include 
the trust’s dispositive provisions. A certifica- 
tion, however, normally will contain the admin- 
istrative terms of the trust relevant to the 
transaction. Subsections (d), (e) and (f) protect 
a third party who relies on the certification. The 
third party may assume that the certification is 
true, and is not charged with constructive 
knowledge of the terms of the trust instrument 
even if the third party has a copy. 


35-15-1014. Enforcement of no-contest, in terrorem or forfeiture pro- 


Visions. 


(a) For the purposes of this section, “no-contest provision” includes a 


99 66s 


“no-contest provision,” “in terrorem provision” or “forfeiture provision” of a 
trust instrument. A “no-contest provision” means a provision that, if given 
effect, would reduce or eliminate the interest of any beneficiary of such trust 
who, directly or indirectly, initiates or otherwise pursues: 

(1) Any action to contest the validity of the trust or the terms of the 


trust; 


(2) Any action to set aside or vary the terms of the trust; 

(3) Any action to challenge the acts of the trustee or other fiduciary of 
the trust in the performance of the trustee’s or other fiduciary’s duties as 
described in the terms of the trust; or 

(4) Any other act or proceedings to frustrate or defeat the settlor’s 
intent as expressed in the terms of the trust. 

(b) Regardless of whether or not the beneficiary sought, received or relied 


upon legal counsel, a no-contest provision shall be enforceable according to 
the express terms of the no-contest provision without regard to the benefi- 
ciary’s good or bad faith in taking the action that would justify the complete 
or partial forfeiture of the beneficiary’s interest in the trust under the terms 


481 


TENNESSEE UNIFORM TRUST CODE 35-15-1014 


of the no-contest provision unless probable cause exists for the beneficiary 
taking such action on the grounds of: 


(1) 
(2) 
(3) 
(4) 
(5) 
(6) 


Fraud; 

Duress; 

Revocation; 

Lack of testamentary capacity; 
Undue influence; 

Mistake; 

(7) Forgery; or 

(8) Irregularity in the execution of the trust instrument. 
(c) Subsection (b) shall not apply to: 

(1) Any action brought solely to challenge fue acts of the trustee or 
other fiduciary of the trust to the extent that the trustee or other fiduciary 
has committed a breach of fiduciary duties or breach of trust; 

(2) Any action brought by the trustee or any other fiduciary serving 
under the terms of the trust, unless the trustee or other fiduciary is a 
beneficiary against whom the no-contest provision is otherwise enforce- 
able; 

(3) Any agreement among the beneficiaries and any other interested 
persons in settlement of a dispute or resolution of any other matter 
relating to the trust, including without limitation any nonjudicial settle- 
ment agreement; 

(4) Any action to determine whether a proposed or pending motion, 
petition, or other proceeding constitutes a contest within the meaning of a 
no-contest provision; 

(5) Any action brought by a beneficiary or on behalf of any such 
beneficiary for a construction or interpretation of the terms of the trust; or 

(6) Any action brought by the attorney general and reporter for a 
construction or interpretation of a charitable trust or a trust containing a 
charitable interest if a provision exists in a trust purporting to penalize a 
charity or charitable interest for contesting the trust if probable cause 
exists for instituting proceedings. 

(d) Pursuant to this section, courts shall enforce the settlor’s intent as 


reflected in a no-contest provision to the greatest extent possible. 


History. 
Acts 20138, ch. 390, § 41. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1/2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
ecu la: 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


35-15-1101 
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2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means ail, or such portion 
of, T.C.A. § 35-15-1014. 

There is no similar section in the Uniform 
Trust Code. Moreover, the provisions of this 
section diverge from the restatements. To the 
extent this section is in conflict with any re- 
statement or any other foreign law, such for- 
eign law is not precedential or controlling and 
is rejected by the Tennessee Uniform Trust 
Code. 

This section was included in the Tennessee 
Uniform Trust Code in furtherance of its over- 
riding policy and goal of carrying out a settlor’s 
intent, as well as providing settlors with the 
freedom to dispose of their assets to whom and 
in the manner they wish, all to the greatest 
extent constitutionally allowable. 

Subsection (a) defines “no-contest provision” 
and states that such term is synonymous with 
the terms “in terrorem provision” and “forfei- 
ture provision”. 

Subsection (b) states that a no-contest provi- 
sion is enforceable according to its express 
terms, without regard to whether a beneficiary 
is acting in good or bad faith in taking the 
action triggering the provisions of the no-con- 
test provision unless probable cause exists for 
such beneficiary taking such action on eight 
specific grounds. These grounds are basically 
the same grounds that, if proven true, would 
cause the trust to be void in general and not 
just as to the provisions applicable to the ben- 


eficiary taking such action. 

Subsection (c) contains an explicit list of 
actions that if taken will not trigger enforce- 
ability of the no contest provision. Those ac- 
tions are: 

An action brought solely to redress a breach 
of duty or of trust; 

Any action brought by a fiduciary unless that 
fiduciary is a beneficiary against whom the 
no-contest is other-wise enforceable; 

Any agreement among the beneficiaries and 
any other interested persons in settlement of a 
dispute or in resolution of another matter 
(other than the no-contest provision), including 
any nonjudicial settlement agreement; see 
T.C.A. § 35-15-111 for the matters that can be 
resolved by, as well as the validity of, a nonju- 
dicial settlement agreement; 

Any action taken for the purpose of determin- 
ing whether a proposed or pending motion, 
petition or other proceeding qualifies as a con- 
test that will trigger enforcement of the no- 
contest provision; 

Any action by or on behalf of a beneficiary for 
construction or interpretation of the terms of 
the trust; and 

Any action by the attorney general for con- 
struction or interpretation of the terms of a 
trust containing a charitable interest if a pro- 
vision exists in the trust that would penalize 
such charitable interest holder for contesting 
the trust, but only if probable cause exists for 
instituting such proceedings. 


PART 11 
MISCELLANEOUS PROVISIONS 


35-15-1101. No consideration given to need to promote uniformity of 
application and construction of law. 


(a) Numerous provisions of each of the following have been modified 
extensively relative to their respective uniform acts as such uniform acts were 
drafted and have been amended by the Uniform Law Commission, also known 
as the National Conference of Commissioners of Uniform State Laws: 

(1) Chapter 6, the Uniform Principal and Income Act; 
(2) Chapter 14, the Tennessee Uniform Prudent Investor Act of 2002; and 
(3) Chapter 15, the Tennessee Uniform Trust Code. 

(b) These modifications were undertaken deliberately and after significant 


consideration: 


(1) Therefore, in applying and construing title 35, no consideration shall 
be given to the need to promote uniformity of the law with respect to its 
subject matter among states, including any other state that has enacted 
laws covering the same general subject matter as chapters 9, 14 or 15, either 
by enacting such respective uniform acts as such uniform acts were origi- 
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nally drafted or as such were originally drafted and subsequently have been 
amended, or by enacting laws based on or similar to such uniform acts as 
originally drafted or as such have been amended; and 

(2) Unless specifically provided otherwise in this chapter, chapter 6 or 
chapter 14, courts shall not consult, rely on or give any persuasive value to 
such uniform acts or any respective other state’s acts based on or similar to 
such uniform acts, or any comments accompanying any such uniform acts or 
any respective other state’s acts based on or similar to such uniform acts; 
none of which have any force or effect relative to trusts governed by the laws 


of this state. 


History. 
Acts 2004, ch. 537, § 90; 20138, ch. 390, § 42. 


Compiler’s Notes. 

Acts 20138, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
20 13: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


General Comment. With the exception of the 
provision for electronic records and signatures 
and the provision covering application of the 
Tennessee Uniform Trust Code existing rela- 
tionships (i.e., effective date provisions), T.C.A. 
§§ 35-15-1101 — 35-15-1105 diverge entirely 
from article 11 of the Uniform Trust Code. 

T.C.A. § 35-15-1101 is directly contrary to 
the provisions of section 1101 of the Uniform 
Trust Code, holding that in applying and con- 
struing the Tennessee Uniform Trust Code, no 
consideration shall be given to any need for the 
pro-motion of uniformity of law with respect to 
its subject matter among states. 

T.C.A. § 35-15-1102, providing for electronic 
records and signatures is equivalent to such 
provisions contained in the Uniform Trust 
Code. 

Part 11 of the Tennessee Uniform Trust Code, 
unlike the Uniform Trust Code, does not con- 
tain a severability clause. However, T.C.A. 
§§ 35-15-1103 does contain provisions covering 
application of the Tennessee Uniform Trust 
Code to existing relationships that is in the 
spirit of the effective date provision of section 
1104 of the Uniform Trust Code. 

T.C.A. §§ 35-15-1004 and 35-15-1005 contain 
provisions in furtherance of the Tennessee 
trust statutes’ overriding goal of enforcing set- 


tlor’s intent and providing freedom of disposi- 
tion of property. Such sections respectively 
limit when a settlor may be deemed to be the 
alter ego of a trust and limit claims that a 
settlor’s or beneficiary’s influence over a trust 
rises to the level of dominion and control over 
such trust. 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1101. 

The provisions of this section are directly in 
contravention to the equivalently numbered 
provision contained in the Uniform Trust Code 
and is controlling over it, the restatements and 
any foreign law. 

As originally adopted, numerous provisions 
of title 35, chapters 6, 14 and 15 were modified 
and diverge, in some cases significantly, from 
their respective uniform codes as well as re- 
lated restatements. Moreover, there are no uni- 
form code provisions addressing the subjects 
covered by title 35, chapters 16 and 17, as well 
of various provisions of chapter 15. Finally, 
since their initial adoption, various amend- 
ments to the Tennessee trust statutes have also 
been enacted. For example since its initial 
adoption in 2004, the Tennessee Uniform Trust 


35-15-1102 


Code underwent amendment in 2005, substan- 
tial amendment in 2007, further amendment in 
2010 and substantial amendment in 2013. This 
has resulted in further divergence from uni- 
form law and related restatements, such diver- 
gence sometimes being significant. This diver- 
gence was undertaken deliberately and after 
significant consideration. Taken as a whole, the 
Tennessee trust statutes are a distinct and 
integrated set of trust laws. 

It is for this reason that the provisions of 
T.C.A. § 35-15-1101 reverse those of section 
1101 of the Uniform Trust Code and expressly 
state that in applying and construing title 35 no 
consideration shall be given to any need to 
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promote uniformity with respect to its subject 
matter among states, including relative to the 
laws of any foreign jurisdiction (as such is 
defined in T.C.A. § 35-15-103) that has enacted 
versions of the various uniform codes, laws or 
acts. Moreover, T.C.A. § 35-15-1101 provides 
that unless specifically provided otherwise in 
title 35, chapters 6, 14, 15, 16 and 17, courts 
shall not consult or give any persuasive value to 
any such uniform acts or any foreign jurisdic- 
tion’s acts based on or similar to them; or to the 
comments of any of them; none of which have 
any force or effect relative to trusts governed by 
the laws of Tennessee. 


35-15-1102. Electronic records and signatures. 


The provisions of this chapter governing the legal effect, validity, or 
enforceability of electronic records or electronic signatures, and of contracts 
formed or performed with the use of such records or signatures, conform to the 
requirements of section 102 of the Electronic Signatures in Global and 
National Commerce Act (15 U.S.C. § 7002), and supersede, modify, and limit 
the requirements of the Electronic Signatures in Global and National Com- 
merce Act. However, the execution of a modification, termination, or settle- 
ment agreement pursuant to § 35-15-111, § 35-15-411, or § 35-15-412 is 


considered a transaction for purposes of § 47-10-1083. 


History. 
Acts 2004, ch. 537, § 91; 2021, ch. 420, § 19. 


Compiler’s Notes. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


Amendments. 
The 2021 amendment added the last sen- 
tence in the section. 


Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1102. 

This section preempts the federal Electronic 
Signatures in Global and National Commerce 
Act. Subdivision 102(a)(2)(B) of such act pro- 
vides that the federal law can be preempted by 
a later statute of a state that specifically refers 
to the federal law. The effect of this section, 
when enacted as part of the Tennessee Uniform 
Trust Code, is to leave to the law of this state 
the procedures for obtaining and validating an 
electronic signature. The Tennessee Uniform 
Trust Code does not require that any document 
be in paper form, allowing all documents under 
such code to be transmitted in electronic form. 


A properly directed electronic message is a 
valid method of notice under the Tennessee 
Uniform Trust Code as long as it is reasonably 
suitable under the circumstances and likely to 
result in receipt of the notice or document. See 
T.C.A. § 35-15-109. 


2021 Amendment. This section was amended 
in 2021 to clarify that the use of electronic 
signatures is appropriate for nonjudicial settle- 
ment agreements pursuant to TCA § 35-15- 
111, modification or termination of nonchari- 
table irrevocable trusts by consent pursuant to 
TCA § 35-15-411; or modification/termination 
because of unanticipated circumstances or in- 
ability to administer trust effectively pursuant 
to TCA § 35-15-412. 


35-15-1103. Application to existing relationships. 


(a) Except as otherwise provided in this chapter, on July 1, 2004: 
(1) This chapter applies to all trusts created before, on, or after July 1, 
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2004; 

(2) This chapter applies to all judicial proceedings concerning trusts 
commenced on or after July 1, 2004; 

(3) This chapter applies to judicial proceedings concerning trusts com- 
menced before July 1, 2004, unless the court finds that application of a 
particular provision of this chapter would substantially interfere with the 
effective conduct of the judicial proceedings or prejudice the rights of the 
parties, in which case the particular provision of this chapter does not apply 
and the superseded law applies; 

(4) Any rule of construction or presumption provided in this chapter 
applies to trust instruments executed before July 1, 2004, unless there is a 
clear indication of a contrary intent in the terms of the trust; and 

(5) An act done before July 1, 2004, is not affected by this chapter. 

(b) If a right is acquired, extinguished, or barred upon the expiration of a 
prescribed period that has commenced to run under any other statute before 
July 1, 2004, that statute continues to apply to the right even if it has been 





repealed or superseded. 


History. 
Acts 2004, ch. 587, § 94. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1103. 

The Tennessee Uniform Trust Code is in- 
tended to have the widest possible effect within 
constitutional limitations. Specifically, the Ten- 
nessee Uniform Trust Code applies to all trusts 
whenever created, to judicial proceedings con- 
cerning trusts commenced on or after its effec- 
tive date, and unless the court otherwise or- 
ders, to judicial proceedings in progress on the 
effective date. In addition, any rules of con- 
struction or presumption provided in the Ten- 
nessee Uniform Trust Code apply to preexisting 
trusts unless there is a clear indication of a 
contrary intent in the trust’s terms. By apply- 
ing the Tennessee Uniform Trust Code to pre- 
existing trusts, the need to know two (2) bodies 
of law will quickly lessen. 

The Tennessee Uniform Trust Code cannot be 
fully retroactive, however. Constitutional limi- 
tations preclude retroactive application of rules 
of construction to alter property rights under 
trusts that became irrevocable prior to the 
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effective date. Also, rights already barred by a 
statute of limitation or rule under former law 
are not revived by a possibly longer statute or 
more liberal rule under the Tennessee Uniform 
Trust Code. Nor is an act done before the 
effective date of the Tennessee Uniform Trust 
Code affected by the Tennessee Uniform Trust 
Code’s enactment. 

The Tennessee Uniform Trust Code contains 
an additional effective date provision. Pursuant 
to T.C.A. § 35-15-602(a), prior law will deter- 
mine whether a trust executed prior to the 
effective date of the Tennessee Uniform Trust 
Code is presumed to be _ revocable or 
irrevocable. 

Due to the various amendments to the Ten- 
nessee Uniform Trust Code, as well as to the 
Tennessee trust statutes in general that have 
occurred since July 1, 2004, the introductory 
phrase contained in subsection (a), “Except as 
otherwise provided in this chapter, on July 1, 
2004:” should be read to mean, “Except as 
otherwise provided in this chapter or in amend- 
ments thereto, regardless of whether such pro- 
vision was adopted before, on or after July 1, 
2004, on July 1, 2004:”. 


(a) Absent clear and convincing evidence, no settlor of an irrevocable trust 
may be deemed to be the alter ego of a trustee of such trust. 

(b) None of the following factors, by themselves or in combination, may be 
considered sufficient evidence for a court to conclude that the settlor controls 
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a trustee, or is the alter ego of a trustee of such trust: 
(1) Any combination of the factors listed in § 35-15-1105 regarding 


dominion and control over a trust; 


(2) Isolated occurrences where the settlor has signed checks, made 
disbursements, or executed other documents related to such trust as a 
trustee, a trust advisor or a trust protector, when in fact the settlor was not 
such a trustee, trust advisor or trust protector; 

(3) Making any requests for distributions on behalf of beneficiaries; or 

(4) Making any requests to the trustee to hold, purchase, or sell any trust 


property. 


History. 
Acts 2013, ch. 390, § 52. 


Compiler’s Notes. 

Acts 20138, ch. 390, § 52 provided that: (a) 
Absent clear and convincing evidence, no set- 
tlor of an irrevocable trust may be deemed to be 
the alter ego of a trustee of such trust. 

(b) None of the following factors, by them- 
selves or in combination, may be considered 
sufficient evidence for a court to conclude that 
the settlor controls a trustee, or is the alter ego 
of a trustee of such trust: 


(1) Any combination of the factors listed in 
§ 35-15-1105 regarding dominion and control 
over a trust; 

(2) Isolated occurrences where the settlor has 
signed checks, made disbursements, or ex- 
ecuted other documents related to such trust as 
a trustee, a trust advisor or a trust protector, 
when in fact the settlor was not such a trustee, 
trust advisor or trust protector; 

(3) Making any requests for distributions on 
behalf of beneficiaries; or 

(4) Making any requests to the trustee to 
hold, purchase, or sell any trust property. 
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Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1104. 

The Uniform Trust Code has no similar pro- 
vision to this section. 

Deeming that a settlor of a trust is the alter 
ego of the trustee of such trust can cause 
multiple significant issues, including but not 


limited to taxation, as well as a trust’s level of 
spendthrift and discretionary trust protection 
and the effect of exercising discretion in gen- 
eral. Therefore, in keeping with the Tennessee 
trust statutes’ emphasis on freedom of disposi- 
tion and settlor’s intent, this section makes it 
exceedingly difficult for a settlor of a trust to be 
deemed an alter ego of the trustee of such trust. 


35-15-1105. Dominion and control over a trust. 


In the event a person challenges a settlor’s or a beneficiary’s influence over 
a trust, none of the following factors, alone or in combination, shall enter into 
a determination that dominion and control over a trust exists: 
(1) The settlor or a beneficiary is serving as a trustee, a trust advisor, a 
trust protector or other fiduciary as described in § 35-15-508; 
(2) The settlor or a beneficiary holds an unrestricted power to remove or 
replace a trustee, a trust advisor, a trust protector or other fiduciary; 
(3) The settlor or a beneficiary is a trust administrator, a general partner 


of a partnership, a manager of a limited liability company, an officer of a 
corporation, or holds any other managerial function relative to any type of 
entity specified in this subdivision (3), or relative to any other type of entity 
not so specified, and part or all of the trust property consists of an interest 
in such entity; 

(4) A person related by blood or adoption to the settlor or a beneficiary is 
appointed as a trustee, a trust advisor, a trust protector or other fiduciary; 
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(5) The settlor’s or a beneficiary’s agent, accountant, attorney, financial 
advisor, or friend is appointed as a trustee, a trust advisor, a trust protector 


or other fiduciary; 


(6) A business associate is appointed as a trustee, a trust advisor, a trust 


protector or other fiduciary; 


(7) A beneficiary holds any power of appointment over any or all of the 


trust property; 


(8) The settlor holds a power to substitute property of equivalent value for 
property held by the trust, regardless of whether such power is: 
(A) Held in a fiduciary or nonfiduciary capacity; 
(B) Exercisable with or without the approval of any person in a 


fiduciary capacity; or 


(C) Exercisable with or without the approval of any person having an 


interest adverse to such settlor; 


(9) A trustee, a trust advisor, a trust protector or other fiduciary has the 
power to loan trust property to the settlor for less than a full and adequate 
rate of interest or without adequate security; 

(10) Any language relative to the power to make any distribution provides 
for any discretion relative to such distribution; 

(11) The trust has only one beneficiary eligible for current distributions; 


or 


(12) The beneficiary is serving as a cotrustee, or as a trust advisor or trust 
protector under part 12, or as any other fiduciary. 


History. 
Acts 2018, ch. 390, § 52. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 52 provided that: (a) 
Absent clear and convincing evidence, no set- 
tlor of an irrevocable trust may be deemed to be 
the alter ego of a trustee of such trust. 

(b) None of the following factors, by them- 
selves or in combination, may be considered 
sufficient evidence for a court to conclude that 
the settlor controls a trustee, or is the alter ego 
of a trustee of such trust: 


(1) Any combination of the factors listed in 
§ 35-15-1105 regarding dominion and control 
over a trust; 

(2) Isolated occurrences where the settlor has 
signed checks, made disbursements, or ex- 
ecuted other documents related to such trust as 
a trustee, a trust advisor or a trust protector, 
when in fact the settlor was not such a trustee, 
trust advisor or trust protector; 

(3) Making any requests for distributions on 
behalf of beneficiaries; or 

(4) Making any requests to the trustee to 
hold, purchase, or sell any trust property. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1105. 

The Uniform Trust Code has no similar pro- 
vision to this section. 

A finding that the influence of a settlor or a 
beneficiary of a trust rises to the level of domin- 
ion and control over such trust can cause mul- 
tiple significant issues, including but not lim- 


ited to taxation, as well as a trust’s level of 
spendthrift and discretionary trust protection 
and the effect of exercising discretion in gen- 
eral. Therefore, in keeping with the Tennessee 
trust statutes’ emphasis on freedom of disposi- 
tion and settlor’s intent, this section makes it 
exceedingly difficult to sustain that the a set- 
tlor’s or beneficiary’s influence over a trust 
gives either such person dominion and control 
over such trust. 
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PART 12 
TRUST PROTECTORS AND TRUST ADVISORS 


35-15-1201. Powers of trust advisors and trust protectors. 


(a) Atrust protector or trust advisor is any person, and may be a committee 
of more than one person, other than a trustee, who under the terms of the 
trust, an agreement of the qualified beneficiaries, or a court order has a power 
or duty with respect to a trust, including but not limited to, one or more of the 
following powers: 

(1) The power to modify or amend the trust instrument to achieve 
favorable tax status or respond to changes in any applicable federal, state, or 
other tax law affecting the trust, including but not limited to, any rulings, 
regulations, or other guidance implementing or interpreting such laws; 

(2) The power to amend or modify the trust instrument to take advantage 
of changes in the rule against perpetuities, laws governing restraints on 
alienation, or other state laws restricting the terms of the trust, the 
distribution of trust property, or the administration of the trust; 

(3) The power to appoint a successor trust protector or trust advisor; 

(4) The power to review and approve a trustee’s trust reports or 
accountings; 

(5) The power to change the governing law or principal place of adminis- 
tration of the trust; | 

(6) The power to remove and replace any trust advisor or trust protector 
for the reasons stated in the trust instrument; 

(7) The power to remove a trustee, cotrustee, or successor trustee, for the 
reasons stated in the trust instrument, and appoint a successor; 

(8) The power to consent to a trustee’s or cotrustee’s action or inaction in 
making distributions to beneficiaries; 

(9) The power to increase or decrease any interest of the beneficiaries in 
the trust, to grant a power of appointment to one (1) or more trust 
beneficiaries, or to terminate or amend any power of appointment granted in 
the trust; 

(10) The power to perform a specific duty or function that would normally 
be required of a trustee or cotrustee; 

(11) The power to advise the trustee or cotrustee concerning any 
beneficiary; 

(12) The power to consent to a trustee’s or cotrustee’s action or inaction 
relating to investments of trust assets; 

(13) The power to direct the acquisition, disposition, or retention of any 
trust investment; 

(14) The power to appoint under § 35-15-816(b)(27); 

(15) The power to terminate all or part of a trust; 

(16) The power to veto or direct all or part of any trust distribution; 

(17) The power to borrow money with or without security, and mortgage 
or pledge trust property for a period within or extending beyond the duration 
of the trust; 

(18) The power to make loans out of trust property, including but not 
limited to, loans to a beneficiary on terms and conditions, including without 
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interest, considered to be fair and reasonable under the circumstances; 

(19) The power to vote proxies and exercise all other rights of ownership 
relative to securities and business entities held by the trust; 

(20) The power to select one (1) or more investment advisors, managers or 
counselors, including but not limited to, a trustee and delegate to them any 
of its powers; and 

(21) The power to direct the trustee with respect to any additional powers 
and discretions over investment and management of trust assets provided in 
the trust instrument. 

(b) The exercise of a power by a trust advisor or a trust protector shall be 
exercised in the sole and absolute discretion of the trust advisor or trust 
protector and shall be binding on all other persons. 

(c) Any power of a trust advisor or trust protector to directly or indirectly 
modify a trust may be granted notwithstanding §§ 35-15-410 — 35-15-412 and 
35-15-414. 

(d) An excluded fiduciary may continue to follow the direction of a trust 
protector or trust advisor upon the incapacity or death of the grantor of a trust 
to the extent provided in the trust instrument. 

(e) Notwithstanding anything in this section to the contrary, no modifica- 
tion, amendment or grant of a power of appointment with respect to a trust all 
of whose beneficiaries are charitable organizations may authorize a trust 
protector or trust advisor to grant a beneficial interest in such trust to any 


noncharitable interest or purpose. 


History. 
Acts 2018, ch. 390, § 48. 


Compiler’s Notes. 

Acts 20138, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
12013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
12018: 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


General Comment. Section 808 of the Uni- 
form Trust Code nominally provides irrevocable 
trusts with what ULC - NCCUSL calls “powers 
to direct,” as follows: 

“(b) If the terms of a trust confer upon a 
person other than the settlor of a revocable 
trust power to direct certain actions of the 
trustee, the trustee shall act in accordance with 
an exercise of the power unless the attempted 
exercise is manifestly contrary to the terms of 


the trust or the trustee knows the attempted 
exercise would constitute a serious breach of a 
fiduciary duty that the person holding the 
power owes to the beneficiaries of the trust. 

“(c) The terms of a trust may confer upon a 
trustee or other person a power to direct the 
modification or termination of the trust. 

“(d) A person, other than a beneficiary, who 
holds a power to direct is presumptively a 
fiduciary who, as such, is required to act in good 
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faith with regard to the purposes of the trust 
and the interests of the beneficiaries. The 
holder of a power to direct is liable for any loss 
that results from breach of a fiduciary duty.” 

Section 808 of the Uniform Trust Code is a 
significant step toward providing for “powers to 
direct.” However, it does not contain many of 
the provisions necessary for: 

certainty regarding the rights and responsi- 
bilities of those granting or serving under such 
“powers to direct;” 

certainly regarding the rights and responsi- 
bilities of those from whom certain traditional 
powers and duties of a trustee were removed 
through such direction; as well as 

a default set of rules that assure the smooth 
interaction of the various parties involved in 
the administration of such trusts. 

This part 12 (along with various other provi- 
sions of the Tennessee Uniform Trust Code) is 
designed to comprehensively cover directed 
trusts. Because the Uniform Trust Code does 
not contain provisions similar to those provided 
by this part 12, the effects of the provisions of 
this part 12 may result in significant diver- 
gence from the Uniform Trust Code and the 
restatements. To the extent this part 12, as well 
as other portions of the Tennessee Uniform 
Trust Code designed to facilitate or implement 
this part 12, are in conflict with the Uniform 
Trust Code, any restatement or any other for- 
eign law, such foreign law is not precedential or 
controlling and is rejected by the Tennessee 
Uniform Trust Code. 

A true directed trust is a trust in which the 
trustee is directed by a number of other trust 
participants in implementing the trust’s execu- 
tion. That trustee is referred to as a directed 
trustee. Examples of other trust participants 
(those directing the trustee) include an invest- 
ment committee, a distribution committee, 
trust advisors, trust protectors and in-vestment 
advisors. Relative to any duty traditionally 
held by a party, but directed to another under 
the terms of a directed trust, that person no 
longer holding the duty is called an excluded 
fiduciary. A directed trustee’s role is often lim- 
ited to: following distribution and investment 
instructions, holding legal title to the trust 
assets, providing fiduciary and tax accounting, 
coordinating trust participants and offering 
dispute resolution among those participants. 
That directed trustee is otherwise an excluded 
fiduciary. Typically, these duties and those of 
the other participants in the trust are defined 
and governed by the trust document itself 
(however, under part 12 of the Tennessee Uni- 
form Trust Code, such respective powers and 
duties can be added after the fact by agreement 
of the qualified beneficiaries or by a court 
order). 

Directed trusts are also referred to by several 
other names: 

“Reserved powers trusts” — Reserved, be- 
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cause someone, typically a settlor reserves to 
himself or to others, certain powers normally 
held by a trustee. Although this term is used in 
the United States, one is more likely to encoun- 
ter it relative to trusts under the laws of Com- 
monwealth jurisdictions, or that were written 
by Commonwealth attorneys. 

“Multi-participant trusts” — Perhaps this 
name best functionally describes a true di- 
rected trust. As stated above, such types of 
trusts operate in a system under which mul- 
tiple parties hold the diverse powers and duties 
traditionally vested in a unitary trustee. 

Such latter term is used in several articles to 
which a reader is directed: 

John P.C. Duncan and Anita M. Sarafa, 
Multi-Participant Trusts Need a Coordinator, 
Trusts & Estates, November 2008 at 32, (here- 
inafter “Duncan and Sarafa—Multi-Partict- 
pant Trusts”); and 

John P.C. Duncan and Anita M. Sarafa, 
Achieve the Promise—and Limit the Risk—of 
Multi-Participant Trusts, 36 ACTEC Law Jour- 
nal 769 (2011), (hereinafter “Duncan and 
Sarafa—Achieve the Promise”). This latter ar- 
ticle contains an especially thorough and de- 
tailed discussion of the trend toward “creating 
‘multi-participant trusts’ and review(s] the 
challenges to achieving the promise of this 
powerful arrangement while limiting its risks.” 
Duncan and Sarafa—Achieve the Promise at 
769. 

Why would someone want to use a directed 
(multi-participant) trust? Such trusts are ben- 
eficial in a number of situations, including but 
not limited to the following: 

High net-worth families’ diverse and complex 
needs often make a directed (multi-participant) 
trust the optimum structure with which to 
effect multi-generational wealth planning. 

Directed trusts are also often the optimum 
(and in many cases, mandatory) multi-genera- 
tional wealth planning structure for interna- 
tional and cross-border families. 

Perhaps one of the most succinct explana- 
tions of the factors contributing to an increase 
in the use of directed (multi-participant) trusts 
is as follows: 

“There has been a proliferation of trusts with 
new participants that are required to act under 
a trust in addition to or in place of the tradi- 
tional, plenipotent trustee. These can include 
co-trustees, directed trustees, trust advisors for 
investment and other functions, trust protec- 
tors, distribution advisors and committees, re- 
movers and appointers. 

The primary developments contributing to 
this trend are dramatic recent changes in trust 
law, distrust of traditional trustees, a desire to 
relieve trustees of liability, growing sophistica- 
tion and complexity in the investment world, 
growing assertiveness among settlors and fami- 
lies seeking to exercise greater control over 
certain trust functions, growth in dynasty 
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trusts, special purpose trusts requiring special 
expertise to administer, federal tax law limits 
on family involvement in distribution decisions 
and vigorous competition between several 
states for trust business. Multi-participant 
trusts are being fashioned to address each of 
the foregoing opportunities and challenges.” 
Duncan and Sarafa—Achieve the Promise at 
774. 

Part 12 and related changes to other parts of 
the Tennessee Uniform Trust Code included in 
the 2013 amendments thereto significantly ex- 
pand the detail and clarity with which the 
subject of directed trusts is covered in the 
Tennessee trust statutes. However, such types 
of trusts are not new to Tennessee law or to the 
Tennessee trust statutes. As mentioned in the 
section comment to T.C.A. § 35-15-808, Ten- 
nessee has one of the longest histories of having 
statutes that expressly and fully provide for 
true directed trusts. Since the late 1980s, they 
have been specifically provided for in title 35, 
chapter 3. The applicable sections in such chap- 
ter read as follows: 

35-3-122. Liability of fiduciaries for losses. 

Whenever an instrument under which a fidu- 
ciary is acting reserves to the settlor or vests an 
advisory or in-vestment committee or in any 
other person or persons including one (1) or 
more other fiduciaries, to the exclusion of the 
fiduciary or to the exclusion of one (1) or more of 
several fiduciaries, authority to direct the mak- 
ing or retention of any investment, or to per- 
form any other act in the management or 
administration of the fiduciary account, the 
excluded fiduciary or fiduciaries shall not be 
liable, either individually or as a fiduciary, for 
any loss resulting from the making or retention 
of any investment or other act pursuant to that 
direction. 

HISTORY: Acts 1987, ch. 89, § 2, effective 
date unknown, but likely July 1, 1987. 

35-3-123. Trustee liability — Action upon 
written directions. 

(a) A trustee of a revocable, irrevocable or 
testamentary trust is not liable to any benefi- 
ciary for any act per-formed or omitted pursu- 
ant to written directions from the person hold- 
ing the power to revoke, terminate or amend 
the trust. 

(b) A trustee of a revocable, irrevocable or 
testamentary trust is not liable for any invest- 
ment action performed or omitted pursuant to 
written directions from the person to whom the 
power to direct the investment or management 
of the account is delegated by the trustor. 

HISTORY: Acts 1989, ch. 288, § 3, effective 
July 1, 1989. 

In fact, Tennessee has one of the longest 
histories of statutorily providing for directed 
trusts. To give one an idea of how long, compare 
those original Tennessee directed trust statute 
what is believed to be one of the longest (if not 
the longest) existing directed trust statutes. It 


TENNESSEE UNIFORM TRUST CODE 


35-15-1201 


is Del. Code. Ann. Tit 12, § 3313. The original 
version of such Delaware legislation was en- 
acted in Section 9 of 65 Del. Laws and was 
signed by its governor on July 3, 1986. There- 
fore, Tennessee’s original statute at T.C.A. 
§ 35-3-122 trails Delaware’s statute by roughly 
one year, making it one of the oldest directed 
trust statutes in the United States (and per- 
haps the second oldest). 

Part 12 generally supersedes T.C.A. §§ 35-3- 
123 and 35-3-124. Nevertheless, the drafters of 
the Tennessee Uniform Trust Code recognize 
there are likely a number of trusts in existence 
that rely on such sections. This is especially 
true in light the fact that, by the time part 12 
was adopted, such sections had been part of the 
Tennessee trust statutes for 24 — 26 years. 
Therefore, T.C.A. § 35-15-811 contains appro- 
priate transition provisions. 

The 2013 amendments related to directed 
(multi-participant) trusts seek to provide those 
settlors who choose that their trusts be gov- 
erned by Tennessee trust law, a comprehensive 
framework designed to achieve the promise of 
this powerful tool. Moreover, because such di- 
rected (multi-participant) trust provisions can 
be added by the agreement of the qualified 
beneficiaries or by a court order, such settlor’s 
families, beneficiaries, charities and purposes 
can also enjoy the benefits of such tool, even if 
not originally provided for in the trust 
instrument. 

Although part 12 contains the core provisions 
of the Tennessee trust statutes that apply to 
directed (multi-participant) trusts, other parts 
of the Tennessee Uniform Trust Code contain 
provisions to integrate such trusts into such 
code and provide for their smooth operation. 
Some of these other provisions include, but are 
not limited to: 

A duty among trust advisors, trust protectors 
and trustees to communicate with each other 
and keep each other informed. Under T.C.A. 
§ 35-15-8138, a trust advisor or trust protector 
generally has a duty to keep each excluded 
fiduciary, all as such are defined in T.C.A. 
§ 35-15-1038, reasonably informed about the 
information reasonably necessary for such fidu- 
ciaries to carry out their respective duties. 
Moreover, A trust advisor or trust protector 
must inform the excluded fiduciary about any 
material facts that the excluded fiduciary must 
disclose to the beneficiaries as required by 
other portions of T.C.A. § 35-15-813. Notwith- 
standing the above, a trust advisor’s or trust 
protector’s failure to keep the excluded fidu- 
ciary informed does not affect an excluded 
fiduciary’s limitation of liability. Perhaps more 
significantly, a trust advisor’s or trust protec- 
tor’s performance of its duty to keep the ex- 
cluded fiduciary informed also does not affect 
an excluded fiduciary’s limitation of liability. 
This provides certainty relative to the respec- 
tive potential liabilities held by a given trustee, 
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or by a trust advisor or trust protector. 

The general right of a trust advisor or trust 
protector to receive reasonable compensation. 
T.C.A. § 35-15-708 provides that trust advisors 
and trust protectors are subject to the same 
rules as are trustees regarding compensation. 
Therefore, as is the case with a trustee, a trust 
advisor or trust protector generally is entitled 
to receive reasonable compensation. The terms 
of the trust may specify the amount of the trust 
advisor’s or trust protector’s compensation. If 
the terms of the trust specify the trust advisor 
or trust protector’s compensation, then a court 
may adjust the amount of compensation. A 
court may also adjust the compensation if the 
trust advisor’s or trust protector’s duties are 
substantially different from those contem- 
plated when the trust was created. Finally, a 
court may adjust the compensation if the com- 
pensation is unreasonably low or unreasonably 
high. 

Similarly, a trust advisor or trust protector is 
entitled to the same degree as is a trustee to be 
reimbursed for expenses advanced for the ben- 
efit of the trust. A trust advisor or trust protec- 
tor is similarly entitled to a lien against a trust 
for any amounts expended to protect the trust. 
See T.C.A. § 35-15-709. 

T.C.A. § 85-15-710, in concordance with 
T.C.A. § 35-15-103 provides that any trustee, 
as well as any trust ad-visor or trust protector 
is an “excluded beneficiary” to the extent any of 
them is required to follow the direction of 
an-other and such trustee, trust advisor or 
trust protector acts in accordance with such 
direction. 

T.C.A. §§ 35-15-711 — 35-15-715 provide that 
trust advisors and trust protectors are to be 
treated in a manner similar to trustees relative 
to accepting or declining appointment, fiducia- 
ry’s bonds, vacancies, resignation and removal. 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1201. 

The Uniform Trust Code has no similar pro- 
vision to this section. The effects of the provi- 
sions of this section may result in significant 
divergence from the Uniform Trust Code and 
the restatements. To the extent this section is 
in conflict with the Uniform Trust Code, any 
restatement or any other foreign law, such 
foreign law is not precedential or con-trolling 
and is rejected by the Tennessee Uniform Trust 
Code. 

While contained in the definition section of 
T.C.A. § 35-15-1083, this section flushes out the 
definitions of the terms “trust advisor” and 
“trust protector.” Historically (and in the stat- 
utes of foreign jurisdictions), there has some- 
times been a division in the powers that could 
be held by an “advisor” versus a “protector.” 
However under the Tennessee Uniform Trust 
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Code these terms are synonymous. Therefore, 
regardless of the term used, either a trust 
advisor or trust protector can hold any power 
provided in this section. 

Subsection (a) states that any person can be 
either a trust advisor or trust protector. In 
section 35-15-1038, “person” is defined to mean 
“an individual, corporation, business trust, es- 
tate, trust, partnership, limited liability com- 
pany, association, joint venture, government, 
governmental subdivision, agency, or instru- 
mentality, public corporation, or any other legal 
or commercial entity.” Therefore it is com- 
pletely permissible for a trust advisor or trust 
protector to be an entity, and in some cases 
using a limited liability entity as such could be 
beneficial. Also other than in special cases 
(such as with a Tennessee Investment Services 
Trust) there is no requirement that a trustee of 
a Tennessee trust be a resident of or have a 
place of business in Tennessee. The same is 
true relative to a trust advisor or trust protec- 
tor under Tennessee Uniform Trust Code. Not- 
withstanding the preceding portions of this 
paragraph, a reader should be mindful that: 

adverse federal income and transfer tax con- 
sequences can be triggered by certain persons 
(including trust advisors or trust protectors) 
holding certain types of powers over a trust; 
and 

although the Tennessee Uniform Trust Code 
goes to great length to bring certainty to what 
state’s laws control validity and construction of, 
as well the principal place of administration of, 
a trust; the location of trust advisors or trust 
protectors may in some circumstances cause 
another jurisdiction to bring a competing claim 
regarding such issues; or give another jurisdic- 
tion a possible claim that it has “interests” in 
the trust, particularly regarding rights of credi- 
tors and the assertion that such other jurisdic- 
tion has the ability to assess its income tax on 
the trust. For a discussion of some of these 
issues, see Sections I .E and II in Duncan and 
Sarafa—Achieve the Promise. 

Also, note that the Tennessee Uniform Trust 
Code does not take a position on whether nam- 
ing an entity as a trust advisor or trust protec- 
tor (particularly if serving in a fiduciary capac- 
ity) submits such entity to regulation by the 
Tennessee Department of Financial Institu- 
tions or similar regulator in another 
jurisdiction. 

Subsection (a) also clearly states that a trust 
advisor or trust protector can be comprised of a 
committee. Indeed, committees are often used 
for this purpose by larger and more complex 
trusts, particularly by long lived, or “dynasty” 
trusts (e.g., investment committee, distribution 
committee, etc.). 

Subsection (a) then goes on to provide an 
extensive list of 21 powers that a trust advisor 
or trust protector may hold. While to the know]- 
edge of the drafters of the Tennessee Uniform 
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Trust Code, such is the most extensive list of 
powers contained in any U.S. directed trust 
statute, it is exceedingly important to under- 
stand that such list is in no way exclusive. 
Virtually any power related to a trust can be 
removed from a trustee and placed in the con- 
trol of one or more trust advisors or trust 
protectors. 

It is also important to note that, unless the 
effect of the nature of granting a trust advisor 
or trust protector a power is such that it vio- 
lates T.C.A. § 35-15-105(b) (the “mandatory 
rules” of the Tennessee Uniform Trust Code), 
the provisions of part 12 are otherwise default 
rules. A settlor, the qualified beneficiaries or a 
court has the freedom to paint on a virtually 
blank canvas. 

Subsection (b) states that, absent a trust 
instrument, the agreement of the qualified ben- 
eficiaries or a court order providing otherwise: 

“The exercise of a power by a trust advisor or 
a trust protector shall be exercised in the sole 
and absolute discretion of the trust advisor or 
trust protector and shall be binding on all other 
persons.” [emphasis added] Note that there is 
no “reasonableness” standard contained in the 
discretionary language of subsection (b). 

This is in keeping with the overriding goals of 
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the Tennessee trust statutes; the furtherance of 
the principles that a settlor’s intent is para- 
mount and that one should have the broadest 
freedom to dispose of assets as that person sees 
fit. Therefore, there is no “reasonableness” 
standard implied under T:.C.A. § 35-15-814 
relative to the exercise of discretion over a 
discretionary interest (which is contra to the 
provisions of the Uniform Trust Code and the 
Restatement (Third) of Trusts) and there is no 
“reasonableness” standard contained in the dis- 
cretionary language of subsection (b). 

Subsection (c) grants the freedom to give the 
power to a trust advisor or trust protector to 
modify a trust without being subject to the 
provisions of T.C.A. §§ 35-15-410 — 35-15-412 
and 35-15-414. Notwithstanding such freedom, 
it would seem that in many (if not most) cases, 
such trust advisor or trust protector should be 
mindful of not causing untended consequences 
such as those listed in T.C.A. § 35-15-410(d). 

Subsection (d) makes it clear that the power 
of a trust advisor or trust protector need not die 
with death of a grantor who vested such trust 
advisor or trust protector with such power. 

Subsection (e) is a savings provision to assure 
that the charitable nature of a trust cannot be 
vitiated by the act of a trust advisor or trust 
protector. 


35-15-1202. Trust advisors and trust protectors as fiduciaries. 


(a) Atrust advisor or trust protector, other than a beneficiary, is a fiduciary 
with respect to each power granted to such trust advisor or trust protector. In 
exercising any power or refraining from exercising any power, a trust advisor 
or trust protector shall act in good faith and in accordance with the terms and 
purposes of the trust and the interests of the beneficiaries. 

(b) A trust advisor or trust protector is an excluded fiduciary with respect to 
each power granted or reserved exclusively to any one or more other trustees, 


trust advisors, or trust protectors. 


History. 
Acts 20138, ch. 390, § 438. 


Compiler’s Notes. 

Acts 20138, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
2013", 1: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
12013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 
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2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1202. 

The Uniform Trust Code has no similar pro- 
vision to this section. The effects of the provi- 
sions of this section may result in significant 
divergence from the Uniform Trust Code and 
the restatements. To the extent this section is 
in conflict with the Uniform Trust Code, any 
restatement or any other foreign law, such 
foreign law is not precedential or con-trolling 
and is rejected by the Tennessee Uniform Trust 
Code. 

Subsection (a) contains two default rules: 

The first is that any trust advisor or trust 
protector other than a beneficiary is a fiduciary 
with respect to each power held by such trust 
advisor or trust protector. 

The second is that in in exercising a power, or 
refraining therefrom, a trust advisor or trust 
protector must not only act in accordance with 
the terms and purposes of the trust and the 
interests of the beneficiaries (as such are de- 
fined in the terms of the trust per T.C.A. § 35- 
15-105(b)(3)), such trust advisor or trust protec- 
tor must also act in good faith 

Such default rules are likely to be the appro- 
priate ones in most circumstances (as are the 
similar default rules regarding good faith found 
in T.C.A. §§ 35-15-801, 35-15-808(d) and 
35-15-1002). 

Nevertheless, the default rules of subsection 
(a) relating to the requirement that a trust 
advisor or trust protector must act in a fidu- 
ciary capacity and the duty of a trust advisor or 
trust protector to act in good faith can be 
overridden by the terms of a trust, an agree- 
ment of the qualified beneficiaries or a court 


order. 

Moreover relative to a trust in general as well 
as the powers and duties of a trust advisor or 
trust protector, the default rules in T.C.A. 
§§ 35-15-801, 35-15-808(d) and 35-15-1002) 
can be overridden by the terms of a trust. 

The reasons the above specified default rules 
can be overridden is that they are not required 
by the mandatory provisions of T.C.A. 
§ 35-15-105(b). 

Therefore, a trust advisor or trust protector 
can serve as such in either a fiduciary or 
non-fiduciary capacity and may or may be sub- 
ject to a duty of good faith. 

On a related note, it is the opinion of the 
drafters of the Tennessee Uniform Trust Code 
that, while a trust advisor or trust protector 
cannot be exculpated form breach of trust com- 
mitted with reckless indifference to the pur- 
poses of the trust or the interests of the benefi- 
ciaries (as such interests of the beneficiaries 
are defined in the terms of the trust), so long as 
such exculpation provision was not inserted in 
a manner that violates T.C.A. § 35-15- 
1008(a)(2) or (b), a trust advisor or trust pro- 
tector can be exculpated from having to act in 
good faith. See the section comment to T.C.A. 
§ 35-15-1008 for a discussion of why this is so. 

Subsection (b) describes the extent to which a 
trust advisor or trust protector will be an ex- 
cluded fiduciary. It follows the definition of 
“excluded fiduciary” in T.C.A. § 35-15-103 and 
the concept that those persons who do not have 
a power or duty over a trust should not be liable 
for the actions of the other persons who do have 
such power or duty. 


35-15-1203. Trust advisor and trust protector subject to court jurisdic- 


tion. 


By accepting appointment to serve as a trust advisor or trust protector, the 
trust advisor or the trust protector submits personally to the jurisdiction of the 
courts of this state even if investment advisory agreements or other related 
agreements provide otherwise, and the trust advisor or trust protector may be 
made a party to any action or proceeding relating to a decision, action, or 
inaction of the trust advisor or trust protector. 


History. 
Acts 2013, ch. 390, § 43. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 


(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
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the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 
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(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1203. 

The Uniform Trust Code has no similar pro- 
vision to this section. The effects of the provi- 
sions of this section may result in significant 
divergence from the Uniform Trust Code and 
the restatements. To the extent this section is 
in conflict with the Uniform Trust Code, any 
restatement or any other foreign law, such 
foreign law is not precedential or con-trolling 
and is rejected by the Tennessee Uniform Trust 
Code. 

This section states several things regarding 
court jurisdiction over a trust advisor or trust 


protector: 

By accepting such appointment, a trust advi- 
sor or trust protector submits to the jurisdiction 
of the courts of this state. (Note that under 
T.C.A. § 35-15-711, a trust advisor or trust 
protector has the same rights as does a trustee 
relative to accepting or rejecting appointment, 
as well as certain powers before accepting ap- 
pointment; such powers being spelled out in 
detail in T.C.A. § 35-15-701, to which T.C.A. 
§ 35-15-711 refers). 

Such trust advisor or trust protector can be 
made a party to any action or proceeding relat- 
ing to any decision, action or inaction of such 
trust advisor or trust protector. 


35-15-1204. No duty to review actions of trustee, trust advisor, or trust 
protector. 


(a) Whenever, pursuant to the terms of a trust, an agreement of the 
qualified beneficiaries, or a court order, an excluded fiduciary is to follow the 
direction of a trustee, trust advisor, or trust protector with respect to invest- 
ment decisions, distribution decisions, or other decisions of the non-excluded 
fiduciary, then, except to the extent that the terms of the trust, the agreement 
of the qualified beneficiaries, or the court order provide otherwise, the excluded 
fiduciary shall have no duty to: 

(1) Review, evaluate, perform investment reviews, suitability reviews, 
inquiries, or investigations, or in any other way monitor the conduct of the 
trustee, trust advisor, or trust protector; 

(2) Make recommendations or evaluations or in any way provide advice to 
the trustee, trust advisor, or trust protector or consult with the trustee, trust 
advisor, or trust protector; or 

(3) Communicate with or warn or apprise any beneficiary or third party 
concerning instances in which the excluded fiduciary would or might have 
exercised the excluded fiduciary’s own discretion in a manner different from 
the manner directed by the trustee, trust advisor, or trust protector. 

(b) Absent provisions in ‘the trust instrument to the contrary, the actions of 
the excluded fiduciary pertaining to matters within the scope of the trustee, 
trust advisor, or trust protector’s authority, including but not limited to, 
confirming that the trustee, trust advisor, or trust protector’s directions have 
been carried out and recording and reporting actions taken at the trustee, trust 
advisor, or trust protector’s direction or other information pursuant to § 35- 
15-813, shall be deemed to be administrative actions taken by the excluded 
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fiduciary solely to allow the excluded fiduciary to perform those duties 
assigned to the excluded fiduciary under the terms of the trust, the agreement 
of the qualified beneficiaries, or the court order; such administrative actions, 
as well as any communications made by the excluded fiduciary to the trust 
advisor, trust protector or any of their agents or persons they have selected to 
provide services to the trust, shall not be deemed to constitute an undertaking 
by the excluded fiduciary to monitor the trustee, trust advisor, or trust 
protector or otherwise participate in actions within the scope of the trustee, 
trust advisor, or trust protector’s authority. 


History. 
Acts 2018, ch. 390, § 43. 


Compiler’s Notes. 

Acts 20138, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2018; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1204. 

The Uniform Trust Code has no similar pro- 
vision to this section. The effects of the provi- 
sions of this section may result in significant 
divergence from the Uniform Trust Code and 
the restatements. To the extent this section is 
in conflict with the Uniform Trust Code, any 
restatement or any other foreign law, such 
foreign law is not precedential or controlling 
and is rejected by the Tennessee Uniform Trust 
Code. 

This section follows the definition of “ex- 
cluded fiduciary” in T.C.A. § 35-15-103 and the 
concept that those persons who do not have a 
power or duty over a trust should not be liable 
for the actions of the other persons who do have 
such power or duty. Therefore, this section 
states an overriding rule that excluded fiducia- 
ries have no duty to review the actions of a 
trustee, a trust advisor or trust protector to 
which any power or duty was granted or re- 
served, such power or duty having been re- 
moved from such excluded fiduciary. 

Subsection (a) states that unless the terms of 
a trust, the agreement of the qualified benefi- 
ciaries or a court order provides otherwise, the 
general rule above applies and an excluded 


fiduciary has no duty to: 

Perform any kind of review, evaluation, in- 
quiry or investigation of, or in any other way 
monitor, the conduct of the non-excluded 
trustee, trust advisor or trust protector. 

Make evaluations of, recommendations to, or 
in any way provide advice to, the non-excluded 
trustee, trust advisor or trust protector. 

Communicate with, warn or apprise any ben- 
eficiary or third-party concerning instances in 
which the excluded fiduciary would or might 
have exercised such excluded fiduciary’s discre- 
tion differently than as exercised by the non- 
excluded trustee, trust advisor or trust 
protector. 

Subsection (b) states that any action of an 
excluded beneficiary relative to any actions of 
any non-excluded fiduciary shall be deemed to 
be nothing more than administrative actions 
taken by the excluded fiduciary to allow such 
excluded beneficiary to perform those duties 
assigned to the excluded fiduciary under the 
terms of the trust, the agreement of the quali- 
fied beneficiaries or a court order. Moreover, 
any such administrative actions; as well as any 
communications made by the excluded fidu- 
ciary to a non-excluded fiduciary, or to any 
agent or person selected by any non-excluded 
fiduciary to provide services (through delega- 
tion or otherwise) to the trust; does not rise to 
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an undertaking by the excluded fiduciary to 
monitor or otherwise participate in actions 
within the scope of the authority of any non- 
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subsection (b) can only be overridden by provi- 
sions contained in the trust instrument to the 
contrary. 


excluded fiduciary. Unlike under subsection (a), 


35-15-1205. Fiduciary’s liability for action or inaction of trustee, trust 
advisor, and trust protector. 


An excluded fiduciary is not liable, either individually or as a fiduciary, for: 

(1) Any loss resulting from compliance with a direction of a trustee, trust 
advisor or trust protector, including but not limited to, any loss from the 
trustee, trust advisor or trust protector breaching fiduciary responsibilities 
or acting beyond the trustee’s, trust advisor’s or trust protector’s scope of 
authority; 

(2) Any loss resulting from any action or inaction of a trustee, trust 
advisor, or trust protector; or 

(3) Any loss that results from the failure of a trustee, trust advisor, or 
trust protector to take any action proposed by the excluded fiduciary where 
such action requires the authorization of the trustee, trust advisor, or trust 
protector; provided, that an excluded fiduciary who had a duty to propose 





such action timely sought but failed to obtain the authorization. 


History. 
Acts 2018, ch. 390, § 43. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
i 2018; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1205. 

The Uniform Trust-Code has no similar pro- 
vision to this section. The effects of the provi- 
sions of this section may result in significant 
divergence from the Uniform Trust Code and 
the restatements. To the extent this section is 
in conflict with the Uniform Trust Code, any 
restatement or any other foreign law, such 
foreign law is not precedential or con-trolling 
and is rejected by the Tennessee Uniform Trust 
Code. 

This section follows the definition of “ex- 
cluded fiduciary in T.C.A. § 35-15-103 and the 
concept that those persons who do not have a 


power or duty over a trust should not be liable 
for the actions of the other persons who do have 
such power or duty. 

Therefore, this section states the rule that 
excluded fiduciaries are not liable, either indi- 
vidually or as a fiduciary for any loss: 

resulting from the excluded fiduciary comply- 
ing with a direction of a non-excluded fiduciary 
regardless of whether such loss results from a 
non-excluded fiduciary breaching their respec- 
tive fiduciary responsibilities, a non-excluded 
fiduciary acting beyond their respective scope 
of authority, or otherwise; 

resulting from any action or action of a non- 
excluded fiduciary; or 

resulting from the failure of a non-excluded 
fiduciary to take any action proposed by an 
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excluded fiduciary where such action requires to propose such action, such excluded fiduciary 
authorization of a non-excluded fiduciary; pro- timely sought but failed to obtain such autho- 
vided that, if the excluded fiduciary had a duty __rization. 


35-15-1206. Limitation of action against a trust advisor or trust pro- 
tector. 


(a) A beneficiary may not commence a proceeding against a trust advisor or 
trust protector for breach of trust more than one (1) year after the date the 
beneficiary or a representative of the beneficiary was sent a report that 
adequately disclosed facts indicating the existence of a potential claim for 
breach of trust. 

(b) Areport adequately discloses facts indicating the existence of a potential 
claim for breach of trust if it provides sufficient information so that the 
beneficiary or the beneficiary’s representative knows of the potential claim or 
has sufficient information to be presumed to know of it, or to be put on notice 
to inquire into its existence. 

(c) If subsection (a) does not apply, a judicial proceeding by a beneficiary 
against a trust advisor or trust protector for breach of trust must be 
commenced within three (3) years after the first to occur of: 

(1) The removal, resignation, or death of the trust advisor or trust 
protector; 

(2) The termination of the beneficiary’s interest in the trust; or 

(3) The termination of the trust. 

(d) A trustee may not commence a proceeding against a trust advisor or 
trust protector for breach of trust more than one (1) year after the date the 
trustee or a representative of the trustee was sent a report that adequately 
disclosed facts indicating the existence of a potential claim for breach of trust. 

(e) Areport adequately discloses facts indicating the existence of a potential 
claim for breach of trust if it provides sufficient information so that the trustee 
or the trustee’s representative knows of the potential claim or has sufficient 
information to be presumed to know of it, or to be put on notice to inquire into 
its existence. 

(f) If subsection (d) does not apply, a judicial proceeding by a trustee against 
a trust advisor or trust protector for breach of trust must be commenced within 
three (3) years after the first to occur of: 

(1) The removal, resignation, or death of the trust advisor or trust 
protector; 

(2) The termination of the beneficiary’s interest in the trust; or 

(3) The termination of the trust. 

(g) A trust advisor or trust protector may not commence a proceeding 
against another trust advisor or another trust protector for breach of trust 
more than one (1) year after the date the trust advisor or trust protector or the 
respective representative of each was sent a report that adequately disclosed 
facts indicating the existence of a potential claim for breach of trust. 

(h) Areport adequately discloses facts indicating the existence of a potential 
claim for breach of trust if it provides sufficient information so that the trust 
advisor or trust protector or the respective representative of each knows of the 
potential claim or has sufficient information to be presumed to know of it, or to 
be put on notice to inquire into its existence. 
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(i) If subsection (g) does not apply, a judicial proceeding by a trust advisor or 
trust protector against another trust advisor or another trust protector for 
breach of trust must be commenced within three (3) years after the first to 
occur of: 
(1) The removal, resignation, or death of the other trust advisor or other 
trust protector; 
(2) The termination of the beneficiary’s interest in the trust; or 
(3) The termination of the trust. 

(j) Notwithstanding subsections (d)-(i), no trustee, trust advisor or trust 
protector, may commence a proceeding against a trust advisor or trust 
protector or another trust advisor or another trust protector if, under either 
subsections (a)-(c) or § 35-15-1005(a)-(c), none of the beneficiaries may 
commence a proceeding against the trust advisor or trust protector for such 


breach of trust. 


History. 
Acts 2018, ch. 390, § 48. 


Compiler’s Notes. 

Acts 20138, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1 2045> 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
12013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Unless provided otherwise 
hereinafter, any reference to “section,” “subsec- 
tion” or “subdivision” means all, or such portion 
of, T.C.A. § 35-15-1202. ; 

The Uniform Trust Code has no similar pro- 
vision to this section. The effects of the provi- 
sions of this section may result in significant 
divergence from the Uniform Trust Code and 
the restatements. To the extent this section is 
in conflict with the Uniform Trust Code, any 
restatement or any other foreign law, such 
foreign law is not precedential or controlling 
and is rejected by the Tennessee Uniform Trust 


Code. 

This section applies to trust advisors and 
trust protectors statutes of limitation consis- 
tent with that provided to trustees by T.C.A. 
§ 35-15-1005. The requirements under this 
section for obtaining the benefit of this section’s 
statutes of limitation, as well as the length of 
such statutes of limitation, are substantially 
the same as those provided relative to trustees 
in T.C.A. § 35-15-1005. Therefore, one is re- 
ferred to the section comment under T.C.A. 
§ 35-15-1005. 


PART 13 
SPECIAL PURPOSE ENTITY 


35-15-1301. Special purpose entity. 


(a) As used in this part: 
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(1) “Corporate trustee” means a Tennessee trust company, a Tennessee 
bank with trust powers, or a national bank with trust powers and with a 
physical presence in Tennessee; 

(2) “Department” means the department of financial institutions; 

(3) “Designated ancestor” means one (1) or more ancestors of the family 
designated as such in the entity's governing documents. A designated 
ancestor may be either living or deceased. If two (2) designated ancestors are 
designated, they must be or have been spouses to each other, and if more 
than such first two (2) designated ancestors are designated, each such 
additional designated ancestor must be or have been a spouse of either of the 
first two (2) designated ancestors; 

(4) “Entity” means a corporation or a limited liability company; 

(5)(A) “Family member” means a designated ancestor and: 

(i) An individual within the twelfth degree of lineal kinship of a 
designated ancestor; 

(ii) An individual within the eleventh degree of collateral kinship of a 
designated ancestor; 

(iii) A spouse or former spouse of a designated ancestor or of an 
individual defined as a family member in subdivision (a)(5)(A) or 
(a)(5)(B); and 

(iv) An individual who is a relative of a spouse or former spouse 
specified in subdivision (a)(5)(C) who is within the fifth degree of lineal 
or collateral kinship of the spouse or former spouse; 

(B) For purposes of determining whether a person is a family member 

as defined in this subdivision (a)(5): 

(i) A legally adopted person shall be treated as a natural child of the 
adoptive parents; 

(ii) A stepchild shall be treated as a natural child of the individual 
who is or was the stepparent of that child; 

(iii) A foster child, or an individual who was a minor when an adult 
became the individual’s legal guardian, shall be treated as a natural 
child of the adult appointed as foster parent or guardian; 

(iv) A child of a spouse or former spouse of an individual shall be 
treated as a natural child of that individual; 

(v) Degrees are calculated by adding the number of steps from a 
relevant designated ancestor through each individual to the family 
member either directly, in case of lineal kinship, or through a designated 
ancestor, in the case of collateral kinship; and 

(vi) A person who was a family member at the time of the special 
purpose entity’s engagement as trust protector or trust advisor shall not 
cease to be a family member solely due to a death, divorce, or other 
similar event; and 

(6) “Special purpose entity” means an entity that meets the requirements 
provided under subsection (b). 

(b) A special purpose entity shall not be subject to chapters 1 and 2 of title 
45 regulating fiduciary activity if: 

(1) The entity is established for the exclusive purpose of acting as a trust 

protector or trust advisor as defined by § 35-15-1201, or any combination of 


501 TENNESSEE UNIFORM TRUST CODE 35-15-1301 


such purposes; 

(2) The entity is acting in such capacity solely under the terms of trusts in 
which the grantor or beneficiary is a family member, and under which a 
corporate trustee is serving as trustee; 

(3) The entity is not engaged in trust company business as a private trust 
company under title 45, chapter 2, part 20, or with the general public as a 
public trust company; 

(4) The entity does not hold itself out as being in the business of acting as 
a fiduciary for hire as either a public or private trust company; 

(5) The entity files an annual report with the Secret ae of state and 
provides a copy to the department; 

(6) The entity agrees to be subject to examination by the department at 
the discretion of the department solely for the purpose of determining 
whether the entity satisfies all requirements for qualification under this 
part; 

(7) The entity agrees to pay the department the actual expenses of the 
examination at the time of the examination described in subdivision (b)(6); 

(8) The entity does not use the word “trust” or “trustee” in the entity’s 
name in any manner; 

(9) The governing documents of the entity, as such governing documents 
may be amended from time to time, limit the entity’s authorized activities to 
the functions permitted to a trust protector or trust advisor, or any 
combination of such functions, and limit the performance of those functions 
with respect to trusts in which a grantor or beneficiary of such trust is a 
family member with respect to a designated ancestor specifically named in 
the entity’s governing documents; 

(10) The entity does not act as a fiduciary other than as provided in this 
part; 

(11) Within thirty (30) days of beginning operations as a trust protector or 
trust advisor, or any combination thereof, the entity: 

(A) Notifies the department of: 

(i) Its existence; 

(ii) Its capacity to act; 

(iii) The name of the corporate trustee for each separate trust for 
which such entity is engaged as a trust protector or trust advisor; and 

(B) Pays a one-time initial fee of one thousand dollars ($1,000); and 
(12) The entity submits annually to the department, no later than April 

15 and no earlier than January 1: 

(A) An annual fee of one thousand dollars ($1,000); 

(B) An updated list of the name of the corporate trustee for each 
separate trust for which such entity is engaged as a trust protector or trust 
advisor; and 

(C) A certification to the department in which: 

(i) The corporate trustee certifies that it is the corporate trustee of the 
applicable trust; and 

(ii) The entity certifies that it is acting as a trust protector or trust 
advisor for the applicable trust, and that such entity’s actions are in 
compliance with this part. 
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History. 
Acts 2019, ch. 340, § 17. 
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COMMENTS TO OFFICIAL TEXT 


A directed trust may take many forms, but 
essentially it is an arrangement where certain 
duties are removed from the trustee (or new 
powers or duties are created) and placed in a 
third-party known as a “trust advisor” or “trust 
protector,” which may or may not be a fiduciary. 
The trustee simply follows the directions. 
Sometimes the duties are typical trustee duties 
such as making investments or distributions. 
In that event, the typical title is “advisor” (e.g., 
investment advisor or distribution advisor). 
Other times, the powers are not typical for a 
trustee such as modification of the trust or 
approving trust accountings. In that event, the 
typical title is trust protector. 

Tennessee trust law gives great latitude to 
the settlor’s intent and freedom of disposition. 
This can be readily observed with Tennessee’s 
“directed trusts.” Directed trusts were first ad- 
opted in Tennessee in 1987. See T.C.A. 
§ 35-3-122. 

In 2013, Tennessee modernized its directed 
trust laws with the adoption of T.C.A. 8§ 35- 
15-710 — 715 and 1201, et seq. which increased 


the breadth of the law and underscored the 
concept of the “excluded fiduciary” which holds 
a trustee harmless when subject to direction. 

The Special Purpose Entity (“SPE”) contin- 
ues Tennessee’s directed trust tradition by en- 
abling private entities such as a limited liabil- 
ity company to serve as a Trust Advisor or Trust 
Protector in a fiduciary capacity. Normally, only 
banks with trust powers and public or private 
trust companies are authorized to act as corpo- 
rate fiduciaries. The SPE is a limited exception. 
The SPE may only serve the descendants of one 
or more designated ancestors. While both the 
SPE and the Private Family Trust Company 
(“PFTC”) serve a family, the PFTC may serve a 
wider array of trusts and beneficiaries, though 
still very limited. Because the SPE cannot 
serve as Trustee, there is by necessity at least 
one other fiduciary involved. 

With fiduciary litigation on the rise, it can be 
difficult to find individuals willing to serve as 
fiduciaries. The SPE gives these individuals the 
needed protection for them to assist the family 
without the exposure. 


CHAPTER 16 
TENNESSEE INVESTMENT SERVICES ACT OF 2007 


Section 

35-16-101. 
35-16-102. 
35-16-103. 
35-16-104. 
35-16-105. 
35-16-106. 
35-16-107. 
35-16-108. 
35-16-109. 
35-16-110. 
35-16-111. 
35-16-112. 


Short title. 
Chapter definitions. 
Qualified affidavit requirements. 


Powers and rights of transferor. 
Avoidance of qualified dispositions. 
Spendthrift provisions. 

Qualified trustees and advisors. 
Transferor as investment advisor. 
Successor trustees. 

Revocability of trusts. 
Applicability. 


Compiler’s Notes. 
The 2013 Restated Comments to Official Text 
reflect the input of various groups as well as the 


35-16-101. Short title. 


Restrictions on actions, remedies and claims. 


comments provided by the Uniform Law Com- 
mission. 


This chapter shall be known and may be cited as the “Tennessee Investment 


Services Act of 2007.” 


History. 
Acts 2007, ch. 144, § 1. 
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2013 RESTATED COMMENTS TO OFFICIAL TEXT 


General Comment. T.C.A. § 35-15-505 gener- 
ally allows creditors of the settlor to reach 
assets transferred by a settlor to a trust of 
which he or she is a beneficiary. The Tennessee 
Services Investment Act of 2007 establishes an 
exception to this rule by authorizing the cre- 
ation of self-settled trusts that are exempt from 
the settlor’s creditors if certain conditions are 
met. A growing number of states authorize the 
creation of these types of trusts, sometimes 


35-16-102. Chapter definitions. 


referred to as “domestic asset protection 
trusts.” 


Law Reviews. 

Where There’s a Will: Something Old, Some- 
thing New, Something Borrowed, Something 
Blue: Estate Planning Tools Married To New 
Realities (Eddy R. Smith), 49 Tenn. B.J. 32 
(2018). 


As used in this chapter, unless the context otherwise requires: 

(1) “Claim” means a right to payment, whether or not the right is reduced 
to judgment, liquidated, unliquidated, fixed, contingent, matured, unma- 
tured, disputed, undisputed, legal, equitable, secured or unsecured; 

(2) “Creditor” means, with respect to a transferor, a person who has a 
claim; 

(3) “Debt” means liability on a claim; 

(4) “Disposition” means a transfer, conveyance or assignment of property, 
including a change in the legal ownership of property occurring upon the 
substitution of one (1) trustee for another or the addition of one (1) or more 
new trustees. “Disposition” also includes the exercise of a power so as to 
cause a transfer of property to a trustee or trustees, but shall not include the 
release or relinquishment of an interest in property that, until the release or 
relinquishment, was the subject of a qualified disposition; 

(5) “Investment advisor” means a person given authority by the terms of 
an investment services trust to direct, consent to or disapprove a transferor’s 
actual or proposed investment decisions, distribution decisions or other 
decisions of the transferor; 

(6) “Investment decision” means the retention, purchase, sale, exchange, 
tender or other transaction affecting the ownership of or rights in 
investments; 

(7) “Investment services trust” means an instrument appointing a quali- 
fied trustee or qualified trustees for the property that is the subject of a 
disposition, which instrument: 

(A) Expressly incorporates the law of this state to govern the validity, 
construction and administration of the trust; 

(B) Is irrevocable; and 

(C) Provides that the interest of the transferor or other beneficiary in 
the trust property or the income from the trust property may not be 
transferred, assigned, pledged or mortgaged, whether voluntarily or 
involuntarily, before the qualified trustee or qualified trustees actually 
distribute the property or income from the property to the beneficiary; 

(8) “Person” means an individual; corporation; business trust; estate; 
trust or civil law equivalent of a trust, including a fideicomiso or equivalent, 
or a foundation of the equivalent; partnership; limited liability company; 
association; joint venture; government; governmental subdivision, agency, or 
instrumentality; public corporation; or any other legal or commercial entity; 
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(9) “Property” includes real property, personal property, and interests in 
real or personal property; 

(10) “Qualified affidavit” means a sworn affidavit signed by the transferor 
before a disposition of assets to an investment services trust that meets the 
requirements of § 35-16-103. In the event of a disposition by a transferor 
who is a trustee, the affidavit shall be signed by the transferor who made the 
original disposition to the trustee, or a predecessor trustee, in a form that 
meets the requirements of subdivisions (7)(B) and (C) and shall state facts as 
of the time of the original disposition; 

(11) “Qualified disposition” means a disposition by or from a transferor 
with or without consideration, to an investment services trust; 

(12) “Qualified trustee” means a person who: 

(A) In the case of a natural person, is a resident of this state, or, in all 
other cases, is authorized by the law of this state to act as a trustee and 
whose activities are subject to supervision by the Tennessee department of 
financial institutions, the federal deposit insurance corporation, the comp- 
troller of the currency, or the office of thrift supervision or any successor to 
them; 

(B) Maintains or arranges for custody in this state of some or all of the 
property that is the subject of the qualified disposition, maintains records 
for the investment services trust on an exclusive or nonexclusive basis, 
prepares or arranges for the preparation of required income tax returns 
for the investment services trust, or otherwise materially participates in 
the administration of the investment services trust; and 

(C) Is not the transferor; 

(13) “Spouse” or “former spouse” means only persons to whom the 
transferor was legally married at, or before, the time the qualified disposi- 
tion is made; 

(14) “Transferor” means a person who, directly or indirectly, makes a 
disposition or causes a disposition to be made in such person’s capacity: 

(A) As an owner of property; 

(B) As a holder of a power of appointment that authorizes the holder to 
appoint in favor of the holder, the holder’s creditors, the holder’s estate or 
the creditors of the holder’s estate; or 

(C) As a trustee; and 
(15) Unless the context or a provision contained in this chapter provides 

otherwise, throughout this chapter, any form of the word “trustee,” whether 
singular or plural means “trustee, cotrustee or any other fiduciary” as 
fiduciary is defined at § 35-15-1038 relative to any power or duty held by such 
fiduciary that could otherwise be held by a trustee, to the extent that such 
fiduciary is holding such a power or duty and is not an excluded fiduciary as 
defined at § 35-15-1038 relative to that power or duty. 


History. Except as otherwise provided in the act, on July 
Acts. 2007, ch. 144,.$° 2; 2008, ch.1010, §)1;  1,'2013: 
2010, ch. 725, § 13; 2013, ch. 390, § 44; 2021, (1) The act applies to all trusts created be- 
ch. 420, §§ 18, 14. fore, on, or after July 1, 2013; 
(2) The act applies to all judicial proceedings 
Compiler’s Notes. concerning trusts commenced on or after July 


Acts 2018, ch. 390, § 55 provided that: (b) 1, 2013; 
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(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and (5) An act 
done before July 1, 2013, is not affected by the 
act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
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continues to apply to the right even if it has 
been repealed or superseded. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


Amendments. 

The 2021 amendment rewrote the definition 
of “person” which read: “‘Person’ has the mean- 
ing ascribed to it in § 1-3-105;”; and deleted 
“after the transferor executes a qualified affi- 
davit” from the end of the definition of “quali- 
fied disposition”. 


Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


Attorney General Opinions. 

Creditors’ claims under the Tennessee In- 
vestment Services Act of 2007. OAG 11-79, 2011 
Tenn. AG LEXIS 81 (11/17/11). 


NOTES TO DECISIONS 


1. Bankruptcy. 

Living trust for which debtor served as 
trustee was not valid and enforceable Tennes- 
see Asset Protection Trust (TAPT) such that its 
assets were excluded from bankruptcy estate 
because, while debtor held beneficial interest in 


trust during his lifetime, trust satisfied none of 
remaining requirements for valid TAPT, at 
least with respect to present lifetime trust. In 
re Erskine, 550 B.R. 362, 2016 Bankr. LEXIS 
1169 (Bankr, W.D. Tenn. Apr. 8, 2016). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. “Claim” refers to any legal 
right to a payment, irrespective of the manner 
in which the right is acquired. 

“Creditor” means any person who has a claim 
against a Transferor. 

“Debt” means liability on a claim. 

“Disposition” refers to any transfer of prop- 
erty. A change of Trustees is a disposition. 
However, a change of Trustees of an Investment 
Services Trust after a Qualified Disposition was 
previously made does not require the execution 
of a new Qualified Affidavit to maintain the 
creditor protection provided by the previous 
Qualified Disposition. Exercising a general 
power of appointment to transfer property to a 
trust benefitting the person exercising the 
power is also a disposition. 

“Investment advisor” includes persons given 
authority to veto or approve investment deci- 
sions or distribution decisions. 

“Investment decision” means any decision 
affecting the ownership of or rights in invest- 
ments owned by an Investment Services Trust. 

In order to be eligible as an “Investment 
Services Trust,” the trust agreement must be 
irrevocable, must appoint at least one Qualified 
Trustee, must incorporate Tennessee law to 
govern the validity, construction and adminis- 
tration of the trust, and must contain a “spend- 
thrift” provision prohibiting the Transferor or 
any beneficiary from transferring, assigning, 
pledging or mortgaging their interest in the 


trust. 

“Person” includes natural persons as well as 
entities. Entities are allowed to establish an 
Investment Services Trust. 

“Property” includes all types of property, real 
and personal. 

The required statements for a “Qualified Af- 
fidavit” the affidavit to be qualified are set forth 
in T.C.A. § 35-16-1083. 

In order to take advantage of the creditor 
protection provided by an Investment Services 
Trust, the Transferor must make a “Qualified 
Disposition” to the Trust. 

The definition of “Qualified Trustee” has both 
identity and activity components. The Trustee 
must be either an individual resident of Ten- 
nessee or a bank or trust company that is 
authorized by federal or Tennessee law to serve 
as a Trustee of a Tennessee trust. The Qualified 
Trustee must perform at least one of these 4 
activities: maintain custody of some trust prop- 
erty in Tennessee, maintain trust records, pre- 
pare or arrange for preparation of trust tax 
returns, or materially participate in the admin- 
istration of the trust. The Transferor will not 
qualify as a Qualified Trustee and should not so 
serve since serving as a trustee is not one of the 
authorized powers that the Transferor is al- 
lowed to retain pursuant to T.C.A. § 35-16-111. 
Family members of the Transferor can meet the 
definition of a Qualified Trustee, though that 


35-16-103 


may not the best choice. As long as the trust has 
at least one Qualified Trustee, there is no limit 
on the number of non-qualified co-trustees that 
may serve. 

T.C.A. § 35-16-104 allows a “Spouse” or “For- 
mer Spouse” of the Transferor to become an 
“exception creditor” under certain circum- 
stances. The spouse or former spouse may only 
set aside dispositions made after such person 
married the Transferor. Funding an Invest- 
ment Services Trust prior to getting married is 
an effective method of protecting the Transfer- 
or’s assets in the event of a subsequent divorce. 

In addition to a person who transfers such 
person’s assets to a trust, the term “Transferor” 
includes a person who appoints property to the 
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trust by exercising a general power of appoint- 
ment, as well as a Trustee who decants prop- 
erty from another trust pursuant to T.C.A. 
§ 35-15-816(27) or merges another trust into 
an Investment Services Trust. This provision 
facilitates the transfer of assets from other 
trusts into an Investment Services Trust. 


2021 Amendment. This section was amended 
in 2021 to remove the requirement for signing a 
new affidavit each time that additions are made 
to an Investment Services Trust. An affidavit is 
still be required upon establishment of the 
trust. Additionally, a trustee who receives ad- 
ditional assets may request an affidavit, even 
though the affidavit is not statutorily required. 


35-16-1003. Qualified affidavit requirements. 


A qualified affidavit shall state that: 


(1) The transferor has full right, title, and authority to transfer the assets 


to the trust; 


(2) The transfer of the assets to the trust will not render the transferor 


insolvent; 


(3) The transferor does not intend to defraud a creditor by transferring 


the assets to the trust; 


(4) The transferor does not have any pending or threatened court actions 
against the transferor, except for those court actions identified by the 
transferor on an attachment to the affidavit; 

(5) The transferor is not involved in any administrative proceedings, 
except for those administrative proceedings identified on an attachment to 


the affidavit; 


(6) The transferor does not contemplate filing for relief under the federal 


bankruptcy code; and 


(7) The assets being transferred to the trust were not derived from 


unlawful activities. 


History. 
Acts 2007, ch. 144, § 3. 


NOTES TO DECISIONS 


1. Bankruptcy. 

Living trust for which debtor served as 
trustee was not valid and enforceable Tennes- 
see Asset Protection Trust (TAPT) such that its 
assets were excluded from bankruptcy estate 
because, while debtor held beneficial interest in 


trust during his lifetime, trust satisfied none of 
remaining requirements for valid TAPT, at 
least with respect to present lifetime trust. In 
re Erskine, 550 B.R. 362, 2016 Bankr. LEXIS 
1169 (Bankr. W.D. Tenn. Apr. 8, 2016). 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


General Comment. The purpose of a “Quali- 
fied Affidavit” is to help establish make sure 
that the Transferor is not defrauding his or her 
creditors. The statute lists seven specific state- 
ments that need to be addressed in the affida- 
vit. If there are pending or threatened court 


actions against the Transferor, or if the Trans- 
feror is involved in any administrative proceed- 
ings, these actions or proceedings should be 
identified on an attachment to the affidavit. 
There is no time period set forth for making the 
transfer to the Investment Services Trust after 
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the affidavit is executed. The “Qualified Affida- the date of transfer of assets to the trust, as 
vit” also creates a rebuttable presumption of provided in T.C.A. § 35-16-104. 


35-16-104. Restrictions on actions, remedies and claims. 


(a) Notwithstanding any law to the contrary, no action of any kind, includ- 
ing, but not limited to, an action to enforce a judgment entered by a court or 
other body having adjudicative authority, shall be brought at law or in equity 
for an attachment or other provisional remedy against property that is the 
subject of a qualified disposition to an investment services trust or for the 
avoidance of a qualified disposition to an investment services trust, unless the 
action is brought pursuant to the Uniform Fraudulent Transfer Act, compiled 
in title 66, chapter 3, part 3, and, in the case of a creditor whose claim arose 
after a qualified disposition, unless the qualified disposition was also made 
with actual intent to defraud such creditor. 

(b)(1) Notwithstanding § 66-3-310, a creditor’s claim under subsection (a) 

shall be extinguished: 

(A) If the person is a creditor when the qualified disposition to an 
investment services trust is made, unless the action is commenced within 
the later of eighteen (18) months after the qualified disposition is made or 
six (6) months after the person discovers or reasonably should have 
discovered the qualified disposition; or 

(B) If the person becomes a creditor after the qualified disposition to an 
investment services trust is made, unless the action is commenced within 
eighteen (18) months after the qualified disposition is made. 

(2) If subdivision (b)(1) applies: 

(A) A person shall be deemed to have discovered the existence of a 
qualified disposition to an investment services trust at the time any public 
record is made of any transfer of property relative to such qualified 
disposition, including but not limited to, the conveyance of real property 
that is recorded in the office of the county register of deeds of the county 
in which the property is located or the filing of a financing statement under 
title 47, chapter 9, or the equivalent recording or filing of either with the 
appropriate person or official under the laws of a jurisdiction other than 
this state; and 

(B) No creditor shall bring an action with respect to property that is the 
subject of a qualified disposition unless that creditor proves by clear and 
convincing evidence that the settlor’s transfer of such property was made 
with the intent to defraud that specific creditor. 

(c) For purposes of this chapter, a qualified disposition that is made by 
means of a disposition by a transferor who is a trustee shall be deemed to have 
been made as of the time, whether before, on or after July 1, 2007, the property 
that is the subject of the qualified disposition was originally transferred to the 
transferor acting in the capacity of trustee, or any predecessor trustee, in a 
form that meets the requirements of § 35-16-102(7)(B) and (C). The transfer- 
or’s execution of a qualified affidavit creates a rebuttable presumption that the 
assets disclosed in the affidavit were transferred to the trust on the date of 
execution of the affidavit. The transferor bears the burden of proving by a 
preponderance of the evidence the date of transfer of any asset that is not listed 
on a qualified affidavit. 
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(d) Notwithstanding any law to the contrary, a creditor, including a creditor 
whose claim arose before or after a qualified disposition, or any other person 
shall have only the rights with respect to a qualified disposition that are 
provided in this section and § 35-16-106, and neither a creditor nor any other 
person shall have any claim or cause of action against the trustee, or an 
advisor of an investment services trust, or against any person involved in the 
counseling, drafting, preparation, execution or funding of an investment 
services trust. For purposes of this section, counseling, drafting, preparation, 
execution or funding of an investment services trust includes the counseling, 
drafting, preparation, execution and funding of a limited partnership or a 
limited liability company if interests in the limited partnership or limited 
liability company are subsequently transferred to the investment services 
trust. 

(e) Notwithstanding any law to the contrary, no action of any kind, includ- 
ing, but not limited to, an action to enforce a judgment entered by a court or 
other body having adjudicative authority, shall be brought at law or in equity 
against a trustee or an advisor of an investment services trust, or against any 
person involved in the counseling, drafting, preparation, execution or funding 
of an investment services trust, if, as of the date such action is brought, an 
action by a creditor with respect to the investment services trust would be 
barred under this section. 

(f) In circumstances where more than one (1) qualified disposition is made 
by means of the same investment services trust, then: 

(1) The making of a subsequent qualified disposition shall be disregarded 
in determining whether a creditor’s claim with respect to a prior qualified 
disposition is extinguished as provided in subsection (b); and 

(2) Any distribution to a beneficiary shall be deemed to have been made 
from the latest qualified disposition. 

(g) If, in any action brought against an investment services trust, a court 
takes any action whereby the court declines to apply the law of this state in 
determining the effect of a spendthrift provision of the trust, the trustee of the 
trust shall immediately upon the court’s action and without the further order 
of any court, cease in all respects to be trustee of the trust and a successor 
trustee shall succeed as trustee in accordance with the terms of the trust or, if 
the trust does not provide for a successor trustee and the trust would otherwise 
be without a trustee, a court of this state, upon the application of any 
beneficiary of the trust, shall appoint a successor trustee upon the terms and 
conditions it determines to be consistent with the purposes of the trust and this 
chapter. Upon the trustee’s ceasing to be trustee, the trustee shall have no 
power or authority other than to convey the trust property to the successor 
trustee named in the trust in accordance with this section. 

(h) An investment services trust shall be subject to this section whether or 
not the transferor retains any or all of the powers and rights described in 
§ 35-16-111 or serves as an investment advisor pursuant to § 35-16-109. 

(i)(1) Notwithstanding subsection (a) or (b) to the contrary, the limitations 

on actions by creditors in law or equity shall not apply and such creditors’ 

claims shall not be extinguished if the transferor is indebted on account of an 
agreement, judgment or order of a court for the payment of one (1) of the 
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following: 
(A) Past due child support; 
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(B) Past due alimony in solido of a spouse or former spouse; 

(C) Past due alimony or support of a spouse or former spouse; or 

(D) A written agreement, judgment or order of a court for division of 
marital property of a spouse or former spouse, but only to the extent of 
such debt, legally mandated interest and the reasonable cost of collection. 
(2)(A) Aclaim provided under this subsection (i) shall be asserted against 


a trustee only: 


(i) Upon a final nonappealable determination of a Tennessee court or 
a fully domesticated, final nonappealable order of a court of another 
state as defined by § 35-15-1038 that such debt is past due; and 
(ai) After the court has determined that the claimant has made 
reasonable attempts to collect the debt from any other sources of the 
transferor or that such attempts would be futile. 
(B) Nothing in this subdivision (i)(2) shall be construed to prohibit the 
court from making the findings required in subdivisions (i)(2)(A)() and (1) 


in the same proceeding and order. 


(j) Subsection (i) shall not apply to any claim for forced heirship, legitime or 


elective share. 


(k) In addition to subsection (j), to the extent subsection (j) applies to the 


laws of any foreign country: 


(1) For all purposes under this chapter, the effect of the laws of any 
foreign country shall be the same as provided in § 35-15-107(b)(3) and (4); 


and 


(2) Subsection (a) applies in addition to all other provisions of this 


chapter. 


History. 

Acts 2007, ch. 144, § 4; 2008, ch. 1010, § 2; 
2010, ch. 725, §§ 14-16; 2013, ch. 390, §§ 45- 
#72021 ch, 420, $9" 15)21. 


Compiler’s Notes. 

Acts 2013, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1, 2013: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
12013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 
judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 


clear and express indication of a contrary in- 
tent in the terms of the trust; and (5) An act 
done before July 1, 2013, is not affected by the 
act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 

Acts 2021, ch. 420, § 26 provided that the 
act, which amended this section, shall apply to 
actions occurring on or after July 1, 2021. 


Amendments. 

The 2021 amendment substituted “eighteen 
(18) months” for “two (2) years” in (b)(1)(A) and 
(b)(1)(B); and added the last two sentences in 
(c). 


Effective Dates. 
Acts 2021, ch. 420, § 26. July 1, 2021. 


Attorney General Opinions. 

Creditors’ claims under the Tennessee In- 
vestment Services Act of 2007. OAG 11-79, 2011 
Tenn. AG LEXIS 81 (11/17/11). 
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2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Use of Terms T.C.A. 
§ 35-15-505(a)(2) generally precludes an indi- 
vidual from transferring his or her assets to a 
trust as a shield against the settlor’s creditors. 
Investment Services Trusts are an exception to 
this general rule. 

Subsection (a) specifies that creditors are 
generally restricted from reaching the assets 
held in an Investment Services Trust. With 
certain exceptions, no action of any kind, in- 
cluding enforcement of a judgment, may be 
brought to attach trust property. Creditors 
seeking to reach trust property are limited to 
only those actions available through the Ten- 
nessee Uniform Fraudulent Transfer Act. Thus, 
if a transfer to an Investment Services Trust is 
found to be a fraudulent transfer, the assets can 
be reached. 

Subdivision (b)(1) creates two separate stat- 
utes of limitations for creditors to bring claims 
against an Investment Services Trust or a 
Qualified Disposition of property to an Invest- 
ment Services Trust. For claims arising before 
the date of a Qualified Disposition, the claim 
must be initiated within eighteen (18) months 
or, if later, within six months after the disposi- 
tion was or could reasonably have been discov- 
ered by the creditor. If the claim arises at the 
same time or later than the disposition, the 
limitations period is eighteen (18) months. 

A person shall be deemed to have discovered 
the existence of a Qualified Disposition when 
any public record is made regarding the trans- 
fer of property to the Investment Services 
Trust. The statute provides a non-exclusive list 
of types of public records, including a deed that 
is recorded in the register of deeds and the 
filing of a financing statement under the Ten- 
nessee Uniform Commercial Code. 

Even if a creditor fits within the applicable 
statute of limitation, the creditor may not bring 
an action with respect to property that is the 
subject of a Qualified Disposition unless the 
creditor proves by clear and convincing evi- 
dence that the Transferor’s transfer was made 
with intent to defraud that specific creditor. 

Subsection (c) contains a tacking rule which 
provides that the amount of time that trust 
assets are held in a predecessor trust may be 
added to the time the assets are considered 
held in the Investment Services Trust. This 
tacking provision could be important in cases 


involving dispositions that are otherwise still 
within the applicable limitations period but 
were generated by previous dispositions from 
another asset protection trust. 

Notwithstanding other provisions of the law, 
there is a complete bar against actions brought 
by creditors against a Qualified Trustee or trust 
advisor. This bar extends to claims against 
persons who provide counseling, drafting, 
preparation, execution, or funding of the trust. 
The same limitations periods applicable for 
claims against trust assets apply to claims 
brought against the trustee or trust advisor. 

When multiple Qualified Dispositions are 
made to an Investment Services Trust, each 
disposition is tested on its own to see whether it 
is protected from creditors. Distributions are 
deemed to be made from the latest Qualified 
Disposition to the Investment Services Trust. 

A Trustee of an Investment Services Trust 
automatically ceases to serve if a court declines 
to apply Tennessee law in determining the 
validity, construction, or administration of such 
trust, or the effect of its spendthrift clause, in a 
proceeding involving such Trustee. If a trustee 
ceases to act, any successor trustee designated 
in the trust will take its place. The trust may 
have non-Tennessee co-trustees and advisors. 

Two classes of creditors are exempted from 
the provisions protecting trust assets. Child 
support obligations and those stemming from 
alimony or spousal support are outside of the 
statute’s protections. Importantly, the statute 
defines “spouse” or “former spouse” as a person 
to whom the Transferor was married at or 
before the time of the qualified distribution. 
Thus, dispositions in trust made before the 
Transferor’s marriage are protected from spou- 
sal claims by the statute. Unlike some domestic 
asset protection trust statutes, tort claimants 
are not “exception creditors” in Tennessee. 

In order for an “exception creditor” to reach 
assets in an Investment Services Trust, there 
must be final court order that a debt is due for 
child support, alimony, support, or division of 
marital property. The court must also deter- 
mine that the claimant has made reasonable 
efforts to collect the debt or that such attempts 
would be futile. 

Creditors may not reach assets of an Invest- 
ment Services Trust for forced heirship, legi- 
time or elective share. 


39-16-105. Powers and rights of transferor. 


A transferor shall have only the powers and rights conferred by the 
investment services trust. The powers and rights conferred by the investment 
services trust upon the transferor are personal powers and rights that may not 
be exercised by a creditor or any other person, except as expressly permitted by 
the trust. Except as permitted by §§ 35-16-109 and 35-16-111, the transferor 
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shall have no rights or authority with respect to the corpus of the investment 
services trust or the income from the trust, and any agreement or understand- 
ing purporting to grant or permit the retention of any greater rights or 
authority shall be void. 


History. 
Acts 2007, ch. 144, § 5; 2010, ch. 725, § 17. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. A Transferor may only Investment Services Trust. Any agreement or 
retain those rights set forth in T.C.A. §§ 35-16- understanding that purports to give greater 
109 and 35-16-111, and will only have such rights to the Transferor is void. 

rights to the extent they are set forth in the 


35-16-106. Avoidance of qualified dispositions. 


(a) A qualified disposition to an investment services trust shall be avoided 
only to the extent necessary to satisfy the transferor’s debt to the creditor at 
whose instance the disposition had been avoided, together with costs, includ- 
ing attorneys’ fees, that the court may allow. 

(b) In the event any qualified disposition shall be avoided as provided in 
subsection (a), then: 

(1) If the court is satisfied that a qualified trustee has not acted in bad 
faith in accepting or administering the property that is the subject of the 
qualified disposition: 

(A) The qualified trustee shall have a first and paramount lien against 
the property that is the subject of the qualified disposition in an amount 
equal to the entire cost, including attorneys’ fees, properly incurred by the 
qualified trustee in the defense of the action or proceedings to avoid the 
qualified disposition; 

(B) The qualified disposition shall be avoided subject to the proper fees, 
costs, preexisting rights, claims and interests of the qualified trustee and 
of any predecessor qualified trustee that has not acted in bad faith; and 

(C) For purposes of this subdivision (b)(1), it shall be presumed that the 
qualified trustee did not act in bad faith merely by accepting the property; 
and 
(2) If the court is satisfied that a beneficiary of an investment services 

trust has not acted in bad faith, the avoidance of the qualified disposition 

shall be subject to the right of the beneficiary to retain any distribution made 
upon the exercise of a trust power or discretion vested in the qualified 
trustee or qualified trustees of the investment services trust, which power or 
discretion was properly exercised prior to the creditor’s commencement of an 
action to avoid the qualified disposition. For purposes of this subdivision 

(b)(2), it shall be presumed that the beneficiary, including a beneficiary who 

is also a transferor of the trust, did not act in bad faith merely by creating 

the trust or by accepting a distribution made in accordance with the terms 
of the trust. 

(c) A disposition by a trustee that is not a qualified trustee to a trustee that 
is a qualified trustee shall not be treated as other than a qualified disposition 


35-16-107 
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solely because the trust instrument fails to meet the requirements of § 35-16- 


102(7)(A). 


(d) In the case of a disposition to more than one (1) trustee, a disposition 
that is otherwise a qualified disposition shall not be treated as other than a 
qualified disposition solely because not all of the recipient trustees are 


qualified trustees. 


History. 
Acts 2007, ch. 144, § 6. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Even if a creditor is able to 
reach trust assets, a Qualified Disposition is 
avoided only to the extent necessary to satisfy 
the Transferor’s debt plus costs. If part of the 
disposition is avoided, a Qualified Trustee has a 
first lien against the trust property providing 
the Trustee has not acted in bad faith in accept- 
ing trust property. Thus, an “innocent” Trustee 
is able to use trust assets to pay its costs of 
litigating a claim before satisfying the claim. 
A beneficiary who received a distribution 
before a creditor brings a successful suit to 
avoid a Qualified Disposition may keep the 
distribution unless the beneficiary acted in bad 


35-16-107. Spendthrift provisions. 


faith. 

If the Trustee of a valid asset protection trust 
formed under the laws of another state is 
changed to a Qualified Trustee, the trust is 
eligible to qualify as an Investment Services 
Trust even though the trust agreement does not 
incorporate Tennessee law. Prior to the change 
of Trustee, either the original Transferor or the 
predecessor Trustee should sign a Qualified 
Affidavit based on facts as of the date of the 
original disposition. 


A spendthrift provision as described in § 35-16-102(7)(C) shall be deemed to 
be a restriction on the transfer of the transferor’s beneficial interest in the 
trust that is enforceable under applicable nonbankruptcy law within the 
meaning of § 541(c)(2) of the Bankruptcy Code (11 U.S.C. § 541(c)(2)), or any 
successor provision. 


History. 
Acts 2007, ch. 144, § 7. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Section 541(c)(2) of the 
Bankruptcy Code provides that a state law 
restriction on the transfer of property is en- 


forceable in bankruptcy. This section clarifies 
that an Investment Services Trust qualifies for 
this benefit. 


35-16-108. Qualified trustees and advisors. 


(a) For purposes of this chapter, neither the transferor nor any other natural 
person who is a nonresident of this state nor an entity that is not authorized 
by the law of this state to act as a trustee or whose activities are not subject to 
supervision as provided in § 35-16-102(12)(A) shall be considered a qualified 
trustee; however, nothing in this chapter shall preclude a transferor from 
appointing one (1) or more advisors, including, but not limited to: 

(1) Advisors who have authority under the terms of the trust instrument 
to remove and appoint qualified trustees or trust advisors; 
(2) Advisors who have authority under the terms of the trust instrument 
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to direct, consent to or disapprove distributions from the trust; and 
(3) Investment advisors, whether or not the advisors would meet the 
requirements imposed by § 35-16-102(12). 
(b) For purposes of subsection (a), “advisor” includes a trust “protector” or 
any other person who, in addition to a qualified trustee, holds one (1) or more 


trust powers. 


History. 
Acts 2007, ch. 144, § 8. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. The Transferor may ap- 
point one or more trust advisors who have the 
power to: (i) remove and appoint Qualified 
Trustees and trust advisors; (ii) direct, consent 
or veto trust distributions; or (iii) make invest- 


ment decisions for the trust. A trust advisor 
does not have to be a Tennessee resident. It is 
permissible for a trust advisor to be an entity, 
and in some cases using a limited liability 
entity as such could be beneficial. 


35-16-109. Transferor as investment advisor. 


A person may serve as an investment advisor notwithstanding that the 
person is the transferor of the qualified disposition. 


History. 
Acts 2007, ch. 144, § 9; 2010, ch. 725, § 18. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. The Transferor may 
serve as an investment advisor of the Invest- 
ment Services Trust without endangering the 
trust’s qualification as an Investment Services 


35-16-110. Successor trustees. 


Trust. In addition to decisions about invest- 
ments, the Transferor may retain the right to 
veto distributions from the Investment Ser- 
vices Trust. 


In the event that a qualified trustee of an investment services trust ceases to 
meet the requirements of § 35-16-102(12)(A), and there remains no trustee 
that meets the requirements, the qualified trustee shall be deemed to have 
resigned as of the time of that cessation, and thereupon the successor qualified 
trustee provided for in the investment services trust shall become a qualified 
trustee of the investment services trust, or in the absence of any successor 
qualified trustee provided for in the investment services trust, then a court of 
this state shall, upon application of any interested party, appoint a successor 
qualified trustee. 


History. 
Acts 2007, ch. 144, § 10. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. If the Trustee ceases to nated by the trust agreement, or by a court, if 


meet the requirements of a Qualified Trustee 
and there is no other Qualified Trustee serving, 
the Trustee shall be deemed to have resigned. 
The successor Qualified Trustee will be desig- 


the trust agreement does not name a successor 
or method for appointing a successor Qualified 
Trustee. 
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35-16-111. Revocability of trusts. 


An investment services trust shall not be deemed revocable on account of its 
inclusion of one (1) or more of the following: 

(1) A transferor’s power to veto a distribution from the trust; 

(2) A power of appointment, other than a power to appoint to the 
transferor, the transferor’s creditors, the transferor’s estate or the creditors 
of the transferor’s estate, either exercisable by written instrument of the 
transferor during the transferor’s life or exercisable by will or other written 
instrument of the transferor effective upon the transferor’s death; 

(3) The transferor’s potential or actual receipt of income, including rights 
to the income retained in the trust; 

(4) The transferor’s potential or actual receipt of income or principal from 
a charitable remainder unitrust or charitable remainder annuity trust as 
those terms are defined in § 664 of the Internal Revenue Code of 1986 (26 
U.S.C. § 664), and any successor provision; 

(5) The transferor’s receipt each year of an amount specified in the trust, 
the amount not to exceed five percent (5%) of the initial value of the trust or 
its value determined from time to time pursuant to the trust; 

(6) The transferor’s potential or actual receipt or use of principal if the 
potential or actual receipt or use of principal would be the result of a 
qualified trustee’s or qualified trustees’ acting: 

(A) In the qualified trustee’s or qualified trustees’ discretion. For 
purposes of this section, a qualified trustee is presumed to have discretion 
with respect to the distribution of principal unless the discretion is 
expressly denied to the trustee by the terms of the trust; 

(B) Pursuant to a standard that governs the distribution of principal 
and does not confer upon the transferor a power to consume, invade or 
appropriate property for the benefit of the transferor, unless the power of 
the transferor is limited by an ascertainable standard relating to the 
health, education, support, or maintenance within the meaning of 
§ 2041(b)(1)(A) or § 2514(c)(1) of the Internal Revenue Code of 1986 (26 
U.S.C. § 2041(b)(1)(A) or 26 U.S.C. § 2514(c)(1)), as in effect on July 1, 
2007, or as later amended; or 

(C) At the direction of an advisor described in § 35-16-108 who is 
acting: 

(i) In the advisor’s discretion; or 

(ii) Pursuant to a standard that governs the distribution of principal 
and does not confer upon the transferor a power to consume, invade, or 
appropriate property for the benefit of the transferor, unless the power 
of the transferor is limited by an ascertainable standard relating to the 
health, education, support, or maintenance within the meaning of 

§ 2041(b)(1)(A) or § 2514(c)(1) of the Internal Revenue Code of 1986 (26 

U.S.C. § 2041(b)(1)(A) or 26 U.S.C. § 2514(c)(1)), as in effect on July 1, 

2007, or as later amended; 

(7) The transferor’s right to remove a trustee or advisor and to appoint a 
new trustee or advisor; provided, however, that the right shall not include 
the appointment of a person who is a related or subordinate party with 
respect to the transferor within the meaning of § 672(c) of the Internal 
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Revenue Code of 1986 (26 U.S.C. § 672(c)), and any successor provision; 

(8) The transferor’s potential or actual use of real property held under a 
qualified personal residence trust within the meaning of the term as 
described in § 2702(c) of the Internal Revenue Code of 1986 (26 U.S.C. 
§ 2702(c)), and any successor provision; 

(9) The transferor’s potential or actual receipt of income or principal to 
pay, in whole or in part, income taxes due on income of the trust if such 
potential or actual receipt of income or principal is pursuant to a provision 
in the trust instrument that expressly permits a distribution to the trans- 
feror as reimbursement for such taxes and if such distribution would be the 
result of a qualified trustee’s or qualified trustees’ acting: 

(A) In such qualified trustee’s or qualified trustees’ discretion or pur- 
suant to a mandatory direction in the trust instrument; or 

(B) At the direction of an adviser described in § 35-16-108, who is 
acting in such adviser’s discretion; 

(10) The ability, whether pursuant to direction in the investment services 
trust or discretion of a qualified trustee to pay, after the death of the 
transferor, all or any part of the debts of the transferor outstanding at the 
time of the transferor’s death, the expenses of administering the transferor’s 
estate, or any estate or inheritance tax imposed on or with respect to the 
transferor’s estate; and 

(11) A qualified trustee’s or qualified trustees’ authority to make distri- 
butions to pay taxes in lieu of or in addition to the power to make a 
distribution for taxes pursuant to subdivision (3), (6), (9), or (10) by direct 


payment to the taxing authorities. 


History. 
Acts 2007, ch. 144, § 11; 2010, ch. 725, § 19; 
2013, ch. 390, § 53. 


Compiler’s Notes. 

Acts 2018, ch. 390, § 55 provided that: (b) 
Except as otherwise provided in the act, on July 
1; 2018: 

(1) The act applies to all trusts created be- 
fore, on, or after July 1, 2013; 

(2) The act applies to all judicial proceedings 
concerning trusts commenced on or after July 
1, 2013; 

(3) The act applies to judicial proceedings 
concerning trusts commenced before July 1, 
2013, unless the court finds that application of 
a particular provision of the act would substan- 
tially interfere with the effective conduct of the 


judicial proceedings or prejudice the rights of 
the parties, in which case the particular provi- 
sion of the act does not apply and the super- 
seded law applies; 

(4) Any rule of construction or presumption 
provided in the act applies to trust instruments 
executed before July 1, 2013, unless there is a 
clear and express indication of a contrary in- 
tent in the terms of the trust; and 

(5) An act done before July 1, 2013, is not 
affected by the act. 

(c) If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed 
period that has commenced to run under any 
other statute before July 1, 2013, that statute 
continues to apply to the right even if it has 
been repealed or superseded. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. This section sets forth 
eleven additional rights that the Transferor 
may retain without endangering the qualifica- 
tion of the trust as an Investment Services 
Trust. The trust will not be deemed revocable 
(and thus lose its protective value) if the trust 
instrument provides that: (1) the Transferor 
retains a power to veto trust distributions; (2) 
the Transferor retains a special power of ap- 


pointment over trust assets. In 2013, the power 
of appointment in subsection 2 was expanded 
from a testamentary power of appointment to a 
power that could also be exercised during the 
Transferor’s lifetime. The purpose for this 
change was to allow the creation of a trust that 
qualifies as a non-grantor trust for federal 
income tax purposes, yet is not a completed gift 
for federal gift tax purposes; (3) the Transferor 
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receives trust income or has a right to retained 
trust income; (4) the Transferor retains a right 
to income or principal from a charitable re- 
mainder unitrust or charitable remainder an- 
nuity trust; (5) the Transferor receives annu- 
ally either an annuity or unitrust interest not 
in excess of five percent (5%); (6) the Transferor 
receives trust principal through either the ac- 
tions of the Qualified Trustee or advisor in his 
sole discretion or based on an ascertainable 
standard set forth in the trust instrument; (7) 
the Transferor retains the right to remove the 
Trustee and appoint a new one who is not 
related or subordinate to the Transferor, as 
such term is defined in Internal Revenue Code 
Section 672(c); (8) the Transferor uses real 
property held under a personal residence trust 
as a personal residence; (9) the Transferor 
receives trust income or principal to pay income 
taxes due on income of the trust through either 
the actions of the Qualified Trustee or advisor 
in his sole discretion or based on mandatory 
direction set forth in the trust instrument; (10) 
the Qualified Trustee uses trust assets to pay 
the Transferor’s debts outstanding at the time 
of the Transferor’s death including the ex- 
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penses of administering the Transferor’s estate, 
or any estate or inheritance taxes imposed on 
the Transferor’s estate; or (11) the Qualified 
Trustee pays certain tax obligations of the 
Transferor or the Transferor’s estate. Thus, the 
Transferor can retain significant benefits and 
control while gaining protection from creditors 
for trust assets. To clarify, for purposes of this 
section, a trust provision effecting a transfer by 
reason of the transferor’s death to another 
trust, either established during the transferor’s 
lifetime or at the transferor’s death, or direct- 
ing the assets to be distributed in accordance 
with the transferor’s last will and testament or 
any other testamentary instrument is not 
deemed to make the trust revocable based on 
the transferor’s ability to change the terms of 
the recipient trust, last will and testament or 
other testamentary instrument prior to or at 
the transferor’s death, and such a disposition 
shall not be interpreted as a power to appoint to 
the transferor, the transferor’s creditors, the 
transferor’s estate or the creditors of the trans- 
feror’s estate, and therefore such a disposition 
shall not be subject to claims of the transferor’s 
creditors or the creditors of the transferor’s 
estate. 


NOTES TO DECISIONS 


1. Bankruptcy. 

Living trust for which debtor served as 
trustee was not valid and enforceable Tennes- 
see Asset Protection Trust (TAPT) such that its 
assets were excluded from bankruptcy estate 


35-16-112. Applicability. 


because debtor was not qualified trustee, which 
rendered trust not “investment services trust” 
for purposes of Tennessee law. In re Erskine, 
550 B.R. 362, 2016 Bankr. LEXIS 1169 (Bankr. 
W.D. Tenn. Apr. 8, 2016). 


This chapter applies to qualified dispositions to investment services trusts 
and dispositions by transferors who are trustees made on or after July 1, 2007. 


History. 
Acts 2007, ch. 144, § 12. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. Even though the original 
effective date of the Tennessee Services Invest- 
ment Act of 2007 was July 1, 2007, valid asset 
protection trusts formed under the laws of 
another state prior to such date can still qualify 
as an Investment Services Trust if the require- 
ments of an Investment Services Trust are 
satisfied after July 1, 2007. The 2013 changes 


made to the statute of limitations in § 35 16 
104 apply to judicial proceedings commenced 
on or after July 1, 2013. Judicial proceedings 
commenced prior to July 1, 20138, will be gov- 
erned by the longer statute of limitations con- 
tained in the original Tennessee Services In- 
vestment Act of 2007. 
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CHAPTER 17 


TENNESSEE COMMUNITY PROPERTY TRUST ACT OF 
2010 


Section 

35-17-101. 
35-17-102. 
35-17-103. 
35-17-104. 
35-17-105. 


Short title. 
Chapter definitions. 


Requirements for community property trust. 
Agreement establishing community property trust — Amendments and revocation. 
Classification of property as community property — Enforcement — Duration — 


Management and control — Effect of distributions. 


35-17-106. 
35-17-107. 
35-17-108. 


Satisfaction of obligations. 
Death of a spouse. 
Dissolution of marriage. 


35-17-1011. Short title. 


This chapter shall be known as the “Tennessee Community Property Trust 


Act of 2010.” 


History. 
Acts 2010, ch. 658, § 1. 


Code Commission Notes. Acts 2010, ch. 
725, § 21 purported to enact §§ 35-17-101 and 
35-17-102. In comments jointly proposed by the 
Estate and Probate Section of the Tennessee 
Bar Association, the Probate Study Committee 


tion, as authorized by 725, Acts of 2010, ch. 725, 
§ 24, it was recommended that the enactments 
by Acts 2010, ch. 725, § 21 be enacted as 
§§ 35-6-108 and 35-6-109, respectively. 


Law Reviews. 
Yes, Virginia, Tax Loopholes Still Exist: An 
Examination of the Tennessee Community 


of the Tennessee Bar Association, and the Trust 
Committee of the Tennessee Bankers Associa- 


Property Trust Act of 2010 (J. Paul Singleton), 
42 U. Mem. L. Rev. 369 (2011). 


35-17-102. Chapter definitions. 


As used in this chapter: 
(1) “Community property” means property owned by a community prop- 
erty trust during the marriage of the settlor spouses; 
(2) “Community property trust” means an express trust that complies 
with § 35-17-1083; 
(3) “Decree” means a judgment or other order of a court; 
(4) “Dissolution” means either: 
(A) Termination of a marriage by a decree of dissolution, divorce, 
annulment or declaration of invalidity; or 
(B) Entry of a decree of legal separation maintenance; 
(5) “During marriage” means a period that begins at marriage and ends at 
dissolution or the death of a spouse; 
(6) “Qualified trustee” means either: 
(A) A natural person who is a resident of this state; or 
(B) Acompany authorized to act as a fiduciary in this state pursuant to 
§ 45-2-1001; and 
(7) “Settlor spouses” means a married couple that establishes a commu- 
nity property trust. 


Code Commission Notes. Acts 2010, ch. 


History. 
725, § 21 purported to enact §§ 35-17-101 and 


Acts 2010, ch. 658, § 1. 


35-17-1083 


35-17-102. In comments jointly proposed by the 
Estate and Probate Section of the Tennessee 
Bar Association, the Probate Study Committee 
of the Tennessee Bar Association, and the Trust 
Committee of the Tennessee Bankers Associa- 
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Law Reviews. 

Yes, Virginia, Tax Loopholes Still Exist: An 
Examination of the Tennessee Community 
Property Trust Act of 2010 (J. Paul Singleton), 
42 U. Mem. L. Rev. 369 (2011). 


tion, as authorized by 725, Acts of 2010, ch. 725, 
§ 24, it was recommended that the enactments 
by Acts 2010, ch. 725, § 21 be enacted as 
§§ 35-6-108 and 35-6-109, respectively. 


35-17-103. Requirements for community property trust. 


An arrangement is a community property trust if one (1) or both spouses 
transfer property to a trust, that: 

(1) Expressly declares that the trust is a Tennessee community property 
trust; 

(2) Has at least one (1) trustee who is a qualified trustee whose powers 
include, or are limited to, maintaining records for the trust on an exclusive 
or a nonexclusive basis and preparing or arranging for the preparation of, on 
an exclusive or a nonexclusive basis, any income tax returns that must be 
filed by the trust. Both spouses or either spouse may be a trustee; 

(3) Is signed by both spouses; and 

(4) Contains the following language in capital letters at the beginning of 
the trust: 

THE CONSEQUENCES OF THIS TRUST MAY BE VERY EXTEN- 
SIVE, INCLUDING, BUT NOT LIMITED TO, YOUR RIGHTS WITH 
YOUR SPOUSE BOTH DURING THE COURSE OF YOUR MARRIAGE 
AND AT THE TIME OF A DIVORCE. ACCORDINGLY, THIS AGREE- 
MENT SHOULD ONLY BE SIGNED AFTER CAREFUL CONSIDER- 
ATION. IF YOU HAVE ANY QUESTIONS ABOUT THIS AGREEMENT, 
YOU SHOULD SEEK COMPETENT ADVICE. 


History. 
Acts 2010, ch. 658, § 1. 


Law Reviews. 


Examination of the Tennessee Community 
Property Trust Act of 2010 (J. Paul Singleton), 
42 U. Mem. L. Rev. 369 (2011). 


Yes, Virginia, Tax Loopholes Still Exist: An 


35-17-104. Agreement establishing community property trust — 
Amendments and revocation. 


(a) In the agreement establishing a community property trust, spouses may 
agree on: 

(1) The rights and obligations in the property transferred to the trust, 
notwithstanding when and where the property is acquired or located; 

(2) The management and control of the property transferred to the trust; 

(3) The disposition of the property transferred to the trust on dissolution, 
death, or the occurrence or nonoccurrence of another event; 

(4) The choice of law governing the interpretation of the trust; and 

(5) Any other matter that affects the property transferred to the trust and 
does not violate public policy or a statute imposing a criminal penalty. 
(b)(1) Either spouse may amend a community property trust regarding the 
disposition of that spouse’s one-half (12) share of the community property in 
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the occurrence of such spouse’s death. 

(2) Except as provided in subdivision (b)(1), a community property trust 
may not be amended or revoked unless the agreement itself provides for 
amendment or revocation. 


History. Examination of the Tennessee Community 
Acts 2010, ch. 658, § 1. Property Trust Act of 2010 (J. Paul Singleton), 


Law Reviews. 42 U. Mem. L. Rev. 369 (2011). 


Yes, Virginia, Tax Loopholes Still Exist: An 


35-17-105. Classification of property as community property — En- 
forcement — Duration — Management and control — 
Effect of distributions. 


(a) Whether or not both, one or neither is domiciled in this state, spouses 
may classify any or all of their property as community property by transferring 
property to a community property trust and providing in the trust that the 
property is community property. 

(b) A community property trust is enforceable without consideration. 

(c) All property owned by a community property trust will be community 
property during marriage. 

(d) The right to manage and control property that is transferred to a 
community property trust is determined by the terms of the trust. 

(e) When property is distributed from a community property trust, it shall 
no longer constitute community property. 


History. Examination of the Tennessee Community 
Acts 2010, ch. 658, § 1. Property Trust Act of 2010 (J. Paul Singleton), 


: 42 U. Mem. L. Rev. 369 (2011). 
Law Reviews. 


Yes, Virginia, Tax Loopholes Still Exist: An 


35-17-106. Satisfaction of obligations. 


(a) An obligation incurred by only one (1) spouse before or during marriage 
may be satisfied from that spouse’s one-half (12) share of a community property 
trust. 

(b) An obligation incurred by both spouses during marriage may be satisfied 
from a community property trust of the spouses. 


History. Examination of the Tennessee Community 
Acts 2010, ch. 658, § 1. Property Trust Act of 2010 (J. Paul Singleton), 


: 42 U. Mem. L. Rev. 369 (2011). 
Law Reviews. 


Yes, Virginia, Tax Loopholes Still Exist: An 


35-17-107. Death of a spouse. 


Upon the death of a spouse, one-half (1%) of the aggregate value of the 
property owned by a community property trust established by the spouses 
reflects the share of the surviving spouse and the other one-half (4) reflects the 
share of the decedent. Unless provided otherwise in the trust agreement, the 
trustee has the power to distribute assets of the trust in divided or undivided 
interests and to adjust resulting differences in valuation. A distribution in kind 
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may be made on the basis of a non pro rata division of the aggregate value of 


the trust assets, on the basis of a pro rata division of each individual asset, or 


by using both methods. 


History. 


Acts 2010, ch. 658, § 1. 


Law Reviews. 


Examination of the Tennessee Community 
Property Trust Act of 2010 (J. Paul Singleton), 
42 U. Mem. L. Rev. 369 (2011). 


Yes, Virginia, Tax Loopholes Still Exist: An 


35-17-108. Dissolution of marriage. 


Upon the dissolution of the marriage of the settlor spouses, the community 
property trust shall terminate and the trustee shall distribute one-half (2) of 
the trust assets to each spouse, with each spouse receiving one-half (12) of each 
asset, unless otherwise agreed to in writing by both spouses. 


History. 


Acts 2010, ch. 658, § 1. 


Law Reviews. 


Examination of the Tennessee Community 
Property Trust Act of 2010 (J. Paul Singleton), 
42 U. Mem. L. Rev. 369 (2011). 


Yes, Virginia, Tax Loopholes Still Exist: An 


Section 


35-50-101. 
35-50-102. 
35-50-1083. 
35-50-104. 
35-50-105. 
35-50-106. 
35-50-107. 
35-50-108. 
35-50-109. 
35-50-110. 
35-50-111. 
35-50-112. 
35-50-113. 
35-50-115. 
35-50-120. 
35-50-121. 
35-50-122. 
35-50-1238. 
35-50-124. 
35-50-125. 


CHAPTERS 18 — 49 [RESERVED] 


CHAPTER 50 
MISCELLANEOUS PROVISIONS 


Joint control of deposits by principal and surety is lawful. 

Insurance trusts — Creation — Validity. 

Life insurance proceeds payable to trustee. 

Purchase of annuity contract. 

Fiduciaries may effect liability and accident insurance on property. 

Trusts for employees’ benefit — Rule against perpetuities. 

Limitations on appointment of nonresident fiduciary. 

Designation of beneficiaries of employee pension, stock bonus or investment plans. 
Incorporation of § 35-50-110 in will or trust instrument. 

Specifically enumerated fiduciary powers that may be incorporated by reference. 
Fiduciary bond on interest. 

Impairment of marital deduction prohibited. 

Powers exercisable by majority — Liability. 

[Reserved.] 

Blind trust. 

Delayed receipt of trust corpus. 

Generation-skipping tax — Definitions. 

Powers of fiduciaries. 

Limited power of trustee — Beneficiary — Application. 

Release of personal health information to determine capacity. 


35-50-101. Joint control of deposits by principal and surety is lawful. 


It is lawful for any party of whom a bond, undertaking or other obligation is 
required to agree with the party’s surety or sureties for the deposit of any or all 
moneys and assets for which the party and surety or sureties are or may be 
held responsible, with a bank, savings bank, safe deposit or trust company, 
authorized by law to do business as such, or with another depository; provided, 
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that the other depository is approved by the court or a judge of the court, if the 
deposit is otherwise proper, for the safekeeping of the money or assets and in 
such manner as to prevent the withdrawal of the money or assets or any part 
of the money or assets, without the written consent of the surety or sureties, or 
an order of the court, or a judge of the court, made on such notice to the surety 
or sureties as the court or judge may direct; and provided further, that the 
agreement shall not in any manner release from or change the liability of the 
principal or sureties as established by the terms of the bond. 


History. Cross-References. 

Acts 39415 ch. 10, §.1;.C. Supp. 1950, Taxation of gifts, title 67, ch. 8, part 1. 
§ 7806.1 (Williams, § 7810.1); T.C.A. (orig. 
ed.), § 35-601. 


35-50-102. Insurance trusts — Creation — Validity. 


Any trust previously or subsequently established by the depositing with or 
transferring to a trustee of any life, accident or health insurance policies with 
proceeds assigned or otherwise made payable to the trustee, irrespective of 
whether the designation of policy beneficiary is revocable or irrevocable, or 
whether the insured reserves loan privileges, the right to receive the cash 
surrender values under any of the policies, the right to receive dividends, or 
any other or all benefits under any of the policies and/or avails the insured 
thereof, and irrespective also of whether or not the creator of the trust reserves 
to the creator the right to modify the trust or withdraw part or all of the 
property from the trust, shall be valid and legally effective as to all the 
property and the disposition of the property, except any that may have been 
affected by the exercise of any of the reserved rights, and it shall not be 
necessary to the validity of the trust that the instrument creating the trust be 
executed according to the formalities prescribed for the execution of wills. 


History. Law Reviews. 
Code 1932, § 9596; T.C.A. (orig. ed.), § 35- Chancery Procedure — Hearing on Bill and 
602. Answer, 17 Tenn. L. Rev. 399 (1943). 


35-50-103. Life insurance proceeds payable to trustee. 


(a) Life insurance may be made payable to a trustee to be named as 
beneficiary in the policy, and the proceeds of that insurance shall be paid to the 
trustee and shall be held and disposed of by the trustee as provided in a trust 
agreement made by the insured during the insured’s lifetime. It shall not be 
necessary to the validity of any such trust agreement or declaration of trust 
that it have a trust corpus other than the right of the trustee to receive the 
insurance proceeds as beneficiary. 

(b) A policy of life insurance may designate as beneficiary a trustee or 
trustees named by will, if the designation is made in accordance with the policy 
and the requirements of the insurance company. Upon probate of the will, the 
proceeds of such insurance shall be payable to the trustee or trustees to be held 
and disposed of under the terms of the will as they exist as of the date of the 
death of the testator and in the same manner as other testamentary trusts are 
administered; but if no qualified trustee makes claim to the proceeds from the 
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insurance company within eighteen (18) months after the death of the insured, 
or if satisfactory evidence is furnished to the insurance company within the 
eighteen-month period showing that there is or will be no trustee to receive the 
proceeds, payment shall be made by the insurance company to the executors, 
administrators or assigns of the insured, unless otherwise provided by agree- 
ment with the insurance company during the lifetime of the insured. 

(c) The proceeds of the insurance as received by the trustee or trustees shall 
not be subject to debts of the insured. 

(d) Insurance proceeds so held in trust shall not be considered part of the 
insured’s estate for administration purposes. 

(e) Insurance proceeds so held in trust may be commingled with any other 
assets that may properly come into the trust. 

(f) Nothing in this section shall affect the validity of any life insurance policy 
beneficiary designation previously made naming trustees of trusts established 
by living trust or by will. 


History. Law Reviews. 
Acts 1969, ch. 262, § 1; T.C.A., § 35-620. Non-Tax Aspects of Estate Planning (Ronald 
Lee Gilman), 2 Mem. St. U.L. Rev. 41 (1972). 
Textbooks. 


Tennessee Jurisprudence. 15 Tenn. Juris., 
Insurance, § 73. 


NOTES TO DECISIONS 


1. Oral Trusts. where, in a suit to prove a trust, the pleadings, 
Where life insurance proceeds did not pass _ the evidence, and the beneficiary’s counsel ad- 
under testator’s will, the beneficiary named in mitted the existence of an oral trust. Cook v. 


the policy did not take the proceeds in his Cook, 521 S.W.2d 808, 1975 Tenn. LEXIS 699 
capacity as executor of testator’s estate, but (enn. 1975). 
received the proceeds in trust for testator’s son 


35-50-104. Purchase of annuity contract. 


(a) In order to relieve estates and trusts of the burden of an annuity, the 
chancery court, on petition of one (1) or more of the beneficiaries in remainder 
in the estate or trust, or any portion of the estate or trust, is empowered, when 
not in terms prohibited by the will or trust instrument, to decree the purchase, 
in behalf of the annuitant, of an annuity contract of some insurance company, 
or insurer, that will afford the accordant definite income, for the stated term of 
life, stipulated for the annuitant by the law, or provision of the will or trust. 

(b) The cost of the annuity contract shall be paid out of the funds of the 
estate or trust; provided, that the contract shall be purchased only from a 
company or insurer admitted to do business in the state; and provided further, 
that all persons in interest, including the trustee or other fiduciary, complain- 
ant or defendant, shall be parties to the petition, and that the annuitant shall 
consent to the purchase and to the release of the annuitant’s claim upon the 
estate or trust; or the court in the annuitant’s behalf, if the annuitant is a 
minor or incompetent. 

(c) The annuity contract shall be one issued by a company or insurer, 
selected by, or for as aforementioned, the annuitant and approved by the court. 

(d) Should any beneficiary of a remainder interest not concur, that person’s 
interest in the estate or trust shall not be distributed until the death of the 
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annuitant or expiration of the term stipulated, nor charged with any part of 
the cost of the contract. In that event, however, the beneficiary or beneficiaries 
of the remainder interest concurring shall be entitled to distribution of their 
respective interests, upon paying the cost of an annuity contract as will be 
productive of an income to the annuitant proportionate to their interest in the 
entire remainder estate, and paying all costs of the application. 

(e) Nothing in this section shall be construed to authorize the acceleration of 
distribution except where it appears to the court that the payment of an 
annuity, or its equivalent, is the sole remaining purpose of the trust’s 
continuance. 


History. 8§ 8135-8138; T.C.A. (orig. ed.), §§ 35-603 — 
Acts 1929, ch. 23, §§ 1, 2; mod. Code 1932, 35-606. 


35-50-105. Fiduciaries may effect liability and accident insurance on 
property. 


(a) All guardians, executors, administrators and trustees are authorized to 
effect liability and accident insurance, in such amount as may be reasonable 
and proper, on any or all real or personal property under their management 
and control. 

(b) Premiums paid on insurance effected according to subsection (a) shall be 
a proper charge against the estate under management or control, and shall be 
allowed as a credit on settlements made. 


History. Textbooks. 

Acts 1925, ch. 24, §§ 1, 2; Shan. Supp., Pritchard on Wills and Administration of 
§§ 3349a3, 3349a4; Code 1932, §§ 6215, 6216; Estates (5th ed., Phillips and Robinson), § 738. 
T.C.A. (orig. ed.) §§ 35-607, 35-608. 


35-50-106. Trusts for employees’ benefit — Rule against perpetuities. 


No trust previously or subsequently created by an employer as a part of a 
pension, stock bonus, disability, death benefit, profit sharing or similar plan for 
the exclusive benefit of some or all of the employer’s employees or their 
beneficiaries to which contributions are made by the employer or employees, or 
both employer and employees, for the purpose of distributing to the employees 
or their beneficiaries, the earnings or principal or both earnings and principal, 
of the trust, shall be deemed to be invalid by reason of any existing law or rule 
against perpetuities or suspension of the power of alienation; but the trust may 
continue for such time as may be necessary to accomplish the purposes for 
which it may be created. The income arising from any property held in trust 
may be permitted to accumulate for the length permitted by the instrument 
creating the trust, or, if no time is so specified, for the time the trustee or 
trustees deem necessary to accomplish the purposes of the trust. 


History. 
Acts 1955, ch. 293, § 1; T.C.A., § 35-609. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 177. 
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35-50-107. Limitations on appointment of nonresident fiduciary. 


(a)(1) Any person who is not a resident of this state or any corporation that 
is authorized to exercise fiduciary powers, but is not authorized to do 
business in this state and does not actually maintain an office in this state, 
shall not be appointed or allowed to serve as trustee of a corporate or 
personal trust, personal representative of an estate, guardian, conservator 
for an incompetent person, guardian for a minor or in any other fiduciary 
capacity, unless there is also appointed as a fiduciary to serve with such 
nonresident fiduciary, a person resident in this state or corporation autho- 
rized to do business in this state and that maintains an office in this state, 
except as provided in subdivision (a)(2). In the event the resident cofiduciary 
ceases for any reason to act, then a new resident cofiduciary shall be 
appointed. 

(2) The following nonresident persons or corporations may serve as 
fiduciaries, whether the appointment is by will, deed, trust agreement, court 
order or decree or otherwise: 

(A) Except as provided in subdivision (a)(2)(C), a bank or trust company 
organized and doing business under the laws of any state or territory of 
the United States, including the District of Columbia, other than this 
state, or a national bank or trust company, duly authorized so to act, may 
be appointed and may serve in this state as a fiduciary, when and to the 
extent that the state, territory or District of Columbia in which the bank 
or trust company is organized or has its principal place of business grants 
authority to serve in like fiduciary capacities to a bank or trust company 
organized and doing business under the laws of this state or a national 
bank or trust company having its principal office in this state; 

(B) Any resident or nonresident person may serve as a personal 
representative of the estate of a decedent; 

(C) Any corporation that is authorized to exercise fiduciary powers may 
serve as trustee of an inter vivos personal or corporate trust, regardless of 
the residence of the trustee; 

(D) Any person may serve as trustee of a trust, regardless of the 
residence of the trustee; 

(EK) Any person may serve as the guardian of the person of a minor, 
regardless of the residence of the guardian; 

(F) Any person may serve as the conservator of the person of an 
incompetent person, regardless of the residence of the conservator; 

(G) Any person or corporation authorized to exercise fiduciary powers 
may serve as agent or attorney-in-fact under a power of attorney, regard- 
less of the residence of the agent or attorney-in-fact; and 

(H) A trust company that is organized under the laws of another state 
as a bank, trust company or savings bank that: 

(i) Has an office in this state that is not its principal office, meets the 
definition of a trust institution under 12 U.S.C. § 1841(c)(2)(D), and is 

a direct or indirect subsidiary of a bank holding company that has a 

direct or indirect bank, trust company or savings bank subsidiary that 

has an office in this state in which deposits are accepted; or 
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(ii) Has an office in this state that is not its principal office and 
accepts deposits at its office in this state. 

(b)(1) All fiduciaries appointed and serving under this section who are not 
residents of this state shall be subject to the jurisdiction of the courts of this 
state as to any action or claim for relief arising from any estate or trust 
within this state for which such nonresident person is acting as fiduciary in 
the manner described in §§ 20-2-214 — 20-2-219 or in any other manner or 
matter involving an estate or trust being administered in this state. 

(2) Any nonresident person, bank or trust company shall not act in any 
such capacities, until it has appointed in writing the secretary of state as its 
agent for service of process, upon whom all process in any suit or proceeding 
against it may be served in any action or proceeding relating to any trust, 
estate or matter within this state in respect of which such person, bank or 
trust company is acting in any such fiduciary capacity, and in the writing 
shall agree that any process against it, which shall be served upon the 
secretary of state, shall be of the same legal force and validity as if served on 
the person, bank or trust company. The appointment must identify the 
specific trust, estate, or person for which the fiduciary has been appointed, 
state the name and street address, including zip code, of the fiduciary and be 
accompanied by a ten dollar ($10.00) filing fee. This appointment shall 
continue so long as any liability remains outstanding against the person, 
bank or trust company pertaining to any such matters. Upon receipt of any 
such process, it is the duty of the secretary of state forthwith to forward the 
process by registered or certified mail to the person, bank or trust company 
at the address furnished in the writing. It shall be the responsibility of the 
nonresident personal representative to secure appointment of the secretary 
of state as agent for service of process and to provide the court with a copy 
of the receipt from the secretary of state. 

(c) Unless otherwise provided in the trust agreement or will or by § 30-1- 
201, the court having jurisdiction shall require the person, bank or trust 
company to give bond for the performance of the fiduciary relationship, in 
which case the statute in such cases shall apply. Even if bond is otherwise 
waived, the court may, in its discretion, require a nonresident person qualify- 
ing as personal representative according to subdivision (a)(2)(B) to furnish 
bond in an amount equal to the value of assets of the personal estate being 
removed from this state during the period of estate administration. In the case 
of intestate succession, no nonresident person qualifying as a personal repre- 
sentative according to subdivision (a)(2)(B) shall be eligible to serve in that 
capacity without giving bond, unless all heirs at law join in a petition 
authorizing the person to so serve. 

(d) Nothing contained in this section shall apply to trust agreements 
executed for the purpose of securing loans and guaranties thereof. No out-of- 
state or foreign corporate fiduciary shall have any more powers or privileges to 
conduct business or serve in a fiduciary capacity in this state than the laws of 
the state in which the foreign corporation is organized confer like powers upon 
corporations organized and doing business under the laws of this state or 
having their principal office in this state. 

(e) No lack of compliance with this section by any nonresident fiduciary 
acting as an attorney-in-fact under the power of attorney otherwise executed in 
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accordance with the laws of this state shall be construed to affect the title to 
any real estate constituting the subject matter of the power of attorney. 


History. 

Acts 1955, ch. 164,::§ 1; 1957, ch. 52..8° 1; 
1977, ch. 416, § 1; T-C.A., § 35-610; Acts 1985, 
ch. 140, § 32; 1985, ch. 312, § 2; 1988, ch. 854, 
§ 15; 1991, ch. 187, § 1; 1993, ch.. 453, § 1; 
1995, ch. 177, §§ 4-12; 1996, ch. 768, § 2; 1997, 
ch. 426, § 21; 2000, ch. 730, § 1; 2005, ch. 99, 
§§ 10-12; 2016, ch. 809, § 7. 


Compiler’s Notes. 

Acts 1996, ch. 768, which amended this sec- 
tion, is known and may be cited as the Bank 
Reform Act of 1996. 

Acts 1997, ch. 426, § 26 provided that the 
amendments to this section by that act shall 
apply to all estates of decedents dying on or 
after January 1, 1998 and to all wills, other 
documents and proceedings related thereto. 


Cross-References. 
Appointment and removal of trustees, title 
35, ch. 15, part 7. 


Appointment of non-resident executor of real 
estate under will, § 30-1-116. 

Bonds, public administrators, guardians, and 
trustees, § 30-1-401. 

Certified mail instead of registered mail, § 1- 
Sn HED 

Executors and administrators, bonds, title 
30,'ch. 1) part 2. 

Service of process upon nonresident repre- 
sentative, § 30-1-104. 

Durable power of attorney for health care, 
title 34, ch. 6, part 2. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), 
§§ 542, 561. 

Tennessee Jurisprudence. 12 Tenn. Juris., 
Executors and Administrators, § 9, 91. 


Law Reviews. 
Selection and Removal of Fiduciaries (Robert 
L. McMurray), 26 No. 3 Tenn. B.J. 22 (1990). 


NOTES TO DECISIONS 


1. Construction and Application. 

Capacity of plaintiff guardian to maintain 
action on behalf of ward in federal district court 
is determined by the law of the state in which 
the district court is held. Brimhall v. Simmons, 
338 F.2d 702, 1964 U.S. App. LEXIS 3692 (6th 
Cir. Tenn. 1964). 

Compliance with provision requiring ap- 
pointment of resident co-guardian to act with 
nonresident guardian of incompetent ward 
would deprive the federal district court of juris- 
diction by destroying diversity of citizenship; 
however, the section was not applicable and 
compliance was unnecessary where the ward 
was a nonresident and had no estate to be 
administered in Tennessee. Brimhall v. Sim- 
mons, 338 F.2d 702, 1964 U.S. App. LEXIS 3692 
(6th Cir. Tenn. 1964). 

In the absence of a statute to the contrary, a 
nonresident may be appointed guardian of the 
estate of a resident incompetent. Brimhall v. 
Simmons, 338 F.2d 702, 1964 U.S. App. LEXIS 
3692 (6th Cir. Tenn. 1964). 


The purpose of this statute was to require 
appointment of a co-guardian for resident 
wards so that the co-guardian would be subject 
to the territorial jurisdiction of Tennessee 
courts and could be required to respond in 
personam to orders of court, and it does not 
apply to a nonresident guardian appointed by 
the courts of another state to serve as guardian 
for a ward residing outside the state with no 
estate to be administered in Tennessee. 
Brimhall v. Simmons, 338 F.2d 702, 1964 U.S. 
App. LEXIS 3692 (6th Cir. Tenn. 1964). 

Anonresident administrator has the capacity 
to maintain a wrongful death action in federal 
court on behalf of specific statutory beneficia- 
ries when a resident administrator, unlike this 
case, has not been appointed, but capacity, 
nevertheless, is not the test for diversity of 
citizenship, it is the citizenship of the real 
parties in interest that controls. Anderson v. 
Cecil, 407 F. Supp. 1354, 1975 U.S. Dist. LEXIS 
14641 (E.D. Tenn. 1975). 


35-50-108. Designation of beneficiaries of employee pension, stock 
bonus or investment plans. 


(a) If a person, entitled to receive payment in money, securities, or other 
property under a pension, retirement, death benefit, stock bonus, profit- 
sharing or employees’ savings and investment plan, system or trust, desig- 
nates, as provided in this section, a payee or beneficiary to receive payment of 
the money, securities, or other property upon death of the person making the 
designation or to receive payment of the money, securities, or other property 


= aad 
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upon the death of any other person, the right of the person or persons so 
designated to receive payment in accordance with the designation, and the 
ownership of the money, securities or other property so received, shall not be 
defeated or impaired by any statute or rule of law governing the transfer of 
property by will or gift or on intestacy. 

(b) This section is applicable to a designation even though it is revocable or 
subject to change by the person who makes it, and even though the money, 
securities or other property under the designation are not yet payable at the 
time the designation is made or the money, securities or other property are 
subject to withdrawal, collection or assignment by the person making the 
designation. 

(c) A person entitled to receive payment includes: 

(1) An employee or participant in a pension, retirement, death benefit, 
stock bonus, profit-sharing or employees’ savings and investment plan, 
system or trust; and 

(2) Any person entitled to receive payment by reason of a payee or 
beneficiary designation described in this section. 

(d) A designation of a beneficiary or payee to receive payment upon death 
either of the person making the designation or of any other person must be 
made in writing and signed by the person making the designation, and must be 
agreed to by the employer or be made in accordance with rules prescribed for 
the pension, retirement, death benefit, stock bonus, profit-sharing or employ- 
ees’ savings and investment plan, system or trust. 

(e) This section shall not alter, abridge or limit title 29, chapter 12; title 31, 
chapter 1; title 66, chapter 3; or title 67, chapter 8, parts 2-4. 


History. Textbooks. 


Acts 1961, ch. 138, §§ 1-4; T.C.A., §§ 35-611 
— 35-614. 


Compiler’s Notes. 

Acts 1961, ch. 133, § 5, provided that this 
section applies to designations made before or 
after February 27, 1961, by persons who die on 


Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 626. 


Law Reviews. 

Decedents’ Estates, Trusts and Future Inter- 
ests — 1961 Tennessee Survey (Herman L. 
Trautman), 14 Vand. L. Rev. 1253 (1961). 


or after February 27, 1961, and that it does not 
invalidate any contract or designation which is 
valid without regard to the provisions of the 
section. 


35-50-109. Incorporation of § 35-50-110 in will or trust instrument. 


(a) By a clearly expressed intention of the testator or settlor so to do 
contained in a will, or in an instrument in writing by which a trust estate is 
created inter vivos, the language contained in the introductory paragraph of 
§ 35-50-110, and in any one (1) or more of subdivisions (1)-(33) of that section, 
may be, by appropriate reference made to that language, incorporated in the 
will or other written instrument, to be applicable either to the fiduciary 
authorized to administer the estate of the testator, or to the fiduciary 
authorized to administer a trust estate established or to be established 
pursuant to the terms of the will or other written instrument, or to both types 
of fiduciaries, with the same effect and subject to the same judicial interpre- 
tation and control in appropriate cases as though the language were set forth 
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verbatim in the instrument; provided, that the language contained in § 35- 
50-110(1)-(4) is appropriate only with respect to powers to be vested in the one 
(1) or more executors of the estate of a decedent, and is available only for 
incorporation by reference in a will, as powers of the executor or executors of 
the will. 

(b)(1) “Estate,” as used in any subdivision of § 35-50-110, is construed to 

mean the estate of the decedent if by reference to the subdivision it has been 

made applicable to the executor or executors of a will, and is construed to 
mean the trust estate if by reference to the subdivision it has been made 
applicable to the trustee or trustees of such an estate. 

(2) As used in this section and § 35-50-110, “fiduciary,” and the masculine 
singular form of the pronoun referring to the fiduciary, are construed to 
mean the one (1) or more executors, whether male, female or corporate, of 
the estate of a decedent, or the one (1) or more trustees, whether male, 
female or corporate, of a testamentary or inter vivos trust estate, whichever 
in a particular case is appropriate. 

(c) Nothing contained in this section and § 35-50-110 shall be construed to 
limit the power of a court of competent jurisdiction to prohibit a fiduciary from 
taking any action, or to restrain a fiduciary in the taking of any action, 
notwithstanding the authorizations or powers vested in the fiduciary by any 
written instrument in which all or any part of § 35-50-110 is incorporated by 
reference. 


History. Tennessee Forms (Robinson, Ramsey and 
Acts 1968, ch. 110, §§ 1, 2, 4; T.C.A., §§ 35- Harwell), No. 4-612. 


616, 35-617, 35-619; Acts 1991, ch. 182, § 1. 
Law Reviews. 


Textbooks. Wills and Fiduciary Powers (Robert L. 
Pritchard on Wills and Administration of | McMurray), 31 Tenn. L. Rev. 191 (1964). 

Estates (5th ed., Phillips and Robinson), 

8§ 737, 755. 


35-50-110. Specifically enumerated fiduciary powers that may be in- 
corporated by reference. 


Without diminution or restriction of the powers vested in the fiduciary by 
law, or elsewhere in the instrument, and subject to all other provisions of the 
instrument, the fiduciary, without the necessity of procuring any judicial 
authorization, or approval, shall be vested with, and in the application of the 
fiduciary’s best judgment and discretion in behalf of the beneficiaries of the 
instrument shall be authorized to exercise, the powers specifically enumerated 
in this section: 

(1) In behalf of the estate, to join the testator’s or settlor’s spouse (if 
living), or the personal representative of the estate of the testator’s or 
settlor’s spouse (if deceased), in the execution and filing of a joint income tax 
return to the United States, or to the state of Tennessee, or any other 
governmental taxing authority (or a joint gift tax return, if and when such a 
joint return is authorized by law), if the fiduciary, in the exercise of the 
fiduciary’s best judgment, believes that action to be for the best interests of 
the estate, or will result in a benefit to the testator’s or settlor’s spouse (or 
the estate of the testator’s or settlor’s spouse) exceeding in amount any 
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monetary loss to the estate that may be caused by the filing; 

(2) To continue, to the extent and so long as in the exercise of the 
fiduciary’s best judgment it is advisable and for the best interests of the 
estate so to do, the operation or participation in the operation of any farming, 
manufacturing, mercantile and/or other business activity or enterprise in 
which at the time of death the testator or settlor is engaged, either alone or 
in unincorporated association with others; 

(3) In behalf of the estate, to perform any and all valid executory contracts 
to which at the time of the testator’s or settlor’s death the testator or settlor 
is a party, and that at the time of the testator’s or settlor’s death have not 
been fully performed by the testator or settlor, and to discharge all obliga- 
tions of the estate arising under or by reason of such contracts; 

(4) Pending the administration of the estate, to permit any beneficiary or 
beneficiaries of the will to have the use, possession and enjoyment, without 
charge made for the use, possession and enjoyment, (and without the 
fiduciary thereby relinquishing control of the property), of any real property 
or tangible personal property of the estate which, upon completion of the 
administration of the estate, will be distributable to that beneficiary or 
beneficiaries when, if, and to the extent that, that action will not adversely 
affect the rights and interests of any creditor of the estate, and in the 
judgment of the fiduciary it is appropriate that the beneficiary or beneficia- 
ries have the use and enjoyment of the property, notwithstanding that it may 
be subjected to depreciation in value by reason of the use. The exercise of this 
power will not constitute a distribution of the property with respect to which 
it is exercised; and, whether or not exercised, neither the power nor the 
exercise of the power shall be deemed a constructive or actual distribution of 
the property to which it relates; 

(5) During the fiduciary’s administration of the estate, and subject to all 
the other provisions of the instrument, to receive and receipt for all of the 
assets of the estate, and to have exclusive possession and control of those 
assets; 

(6) By public or private sale or sales, and for the consideration, on the 
terms and subject to the conditions, if any, that in the judgment of the 
fiduciary are for the best interests of the estate and the beneficiaries of the 
estate, to sell, assign, transfer, convey, or exchange any real or personal 
property of the estate, or the estate’s undivided interest in that property, or 
any specific part of or interest in that property, including, but not limited to, 
standing timber, rock, gravel, sand, growing crops, oil, gas and other 
minerals or mineral rights or interests, and to grant easements on real 
property of the estate, and to participate in the partition of real or personal 
property in which the estate has an undivided interest; and to accomplish 
any such transactions by contracts, endorsements, assignments, bills of sale, 
deeds or other appropriate written instruments executed and delivered by 
the fiduciary in behalf of the estate, and to acknowledge the execution of 
those instruments in the manner provided by law for the acknowledgment of 
the execution of deeds when such acknowledgments are required or 
appropriate; 

(7) For the consideration, on the terms and subject to the conditions, if 
any, that in the judgment of the fiduciary are for the best interests of the 


35-50-110 FIDUCIARIES AND TRUST ESTATES 530 


estate and the beneficiaries of the estate, to lease, for terms which may 
exceed the duration of the estate, any real or tangible personal property of 
the estate, or any specific parts of that property or interests in that property, 
including, but not limited to, oil, gas and other mineral leases; and to 
accomplish those leases by appropriate written instruments executed and 
delivered by the fiduciary in behalf of the estate, and acknowledge the 
execution of those instruments in the manner provided by law for the 
acknowledgment of the execution of deeds when such acknowledgments are 
required or appropriate; 

(8) In behalf of the estate, to borrow money; evidence those loans by 
promissory notes or other evidences of indebtedness signed by the fiduciary 
in the fiduciary’s fiduciary capacity, to be binding upon the assets of the 
estate but not upon the fiduciary in the fiduciary’s individual capacity; 
secure those loans by assigning or pledging personal property of the estate, 
or by mortgages or deeds of trust or other appropriate instruments imposing 
liens upon real property or tangible personal property of the estate; and 
repay those loans, including principal and interest due thereon; 

(9) In behalf of the estate, to borrow money from the fiduciary in the 
fiduciary’s individual capacity and secure those loans in the same manner as 
though they were made by a third person; 

(10) To enter into contracts binding upon the estate, but not upon the 
fiduciary in the fiduciary’s individual capacity, that are reasonably incident 
to the administration of the estate, and that the fiduciary in the exercise of 
the fiduciary’s best judgment believes to be for the best interests of the 
estate; 

(11) To settle, by compromise or otherwise, claims or demands against the 
estate, or held in behalf of the estate; 

(12) To release and satisfy of record, in whole or in part, and enter of 
record credits upon, any mortgage or other lien constituting an asset of the 
estate; 

(13) To abandon and charge off as worthless, in whole or in part, claims or 
demands held by or in behalf of the estate that, in the judgment of the 
fiduciary, are in whole or in part uncollectible; 

(14) To pay taxes and excises lawfully chargeable against the assets of the 
estate that are in the possession or under the control of the fiduciary, 
including, but not limited to, ad valorem taxes upon real and personal 
property of the estate that became due and payable prior to the property 
coming into the hands of the fiduciary, or that become due and payable while 
the property remains in the fiduciary’s possession or under the fiduciary’s 
control; excluding, however, income taxes payable by distributees, assessed 
with respect to income that has been distributed by the fiduciary pursuant 
to the instrument; 

(15) To repair and maintain in good condition real and tangible personal 
property of the estate so long as the property remains in the possession or 
under the control of the fiduciary; 

(16) To invest liquid assets of the estate, and from time to time exchange 
or liquidate and reinvest such assets, pending distribution thereof, if and 
when such investments in the judgment of the fiduciary will not impede or 
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delay distribution thereof pursuant to this instrument or as otherwise by 
law required, and in the judgment of the fiduciary are advisable and for the 
best interests of the estate and the beneficiaries thereof. In making such 
investments, the fiduciary shall be guided by the prudent investor rule, as 
authorized and defined in title 35, chapter 14; and the investments thus 
authorized shall be understood to include, but not to be limited to, loans 
secured by mortgages, or liens otherwise imposed, upon real or personal 
property; 

(17) Subject to the making and keeping of appropriate records with 
respect to the investments, which will at all times clearly identify the 
equitable rights and interests of the estate in the investments, to invest 
funds of the estate in undivided interests in negotiable or nonnegotiable 
securities, or other assets, the remaining undivided interests in which are 
held by the fiduciary in a fiduciary capacity for the use and benefit of other 
beneficiaries; 

(18) To retain investments that initially come into the hands of the 
fiduciary among the assets of the estate, without liability for loss or 
depreciation or diminution in value resulting from the retention, so long as 
in the judgment of the fiduciary it is not clearly for the best interests of the 
estate, and the distributees of the estate, that those investments be 
liquidated, although the investments may not be productive of income or 
otherwise may not be such as the fiduciary would be authorized to make; 

(19) At any time and from time to time, to keep all or any portion of the 
estate in liquid form, uninvested, for such time as the fiduciary may deem 
advisable, without liability for any loss of income occasioned by so doing; 

(20) To deposit funds of the trust in one (1) or more accounts carried by the 
fiduciary, in a clearly specified fiduciary capacity, in any one (1) or more 
banks and/or trust companies whose deposits are insured under the Federal 
Deposit Insurance Act as now constituted or as that act may be amended; 
and if the fiduciary is itself a bank or a trust company, and is otherwise 
qualified, the fiduciary may serve as the depository; 

(21) To deposit for safekeeping with any bank or trust company, including 
the fiduciary itself if the fiduciary is a bank or trust company, any negotiable 
or nonnegotiable securities or other documents constituting assets or records 
of the estate; 

(22) To bring and prosecute or defend actions at law or in equity for the 
protection of the assets or interests of the estate or for the protection or 
enforcement of the instrument; 

(23) To employ attorneys, accountants, investment managers and del- 
egate investment authority to them or other persons whose services may be 
necessary or advisable, in the judgment of the fiduciary, to advise or assist 
the fiduciary in the discharge of the fiduciary’s duties, or in the conduct of 
any business constituting an asset of the estate, or in the management, 
maintenance, improvement, preservation or protection of any property of the 
estate, or otherwise in the exercise of any powers vested in the fiduciary; 

(24) To procure and pay premiums on policies of insurance to protect the 
estate, or any of the assets of the estate, against liability for personal injuries 
or property damage, or against loss or damage by reason of fire, windstorm, 
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collision, theft, embezzlement or other hazards against which such insur- 
ance is normally carried in connection with activities or on properties such 
as those with respect to which the fiduciary procures such insurance; 

(25) To allocate items of receipts or disbursements to either corpus or 
income of the estate, as the fiduciary in the exercise of the fiduciary’s best 
judgment and discretion deems to be proper, without thereby doing violence 
to clearly established and generally recognized principles of accounting; 

(26) In behalf of the estate, to purchase or otherwise lawfully acquire real 
or personal property, or undivided interests in property, the ownership of 
which, in the judgment of the fiduciary, will be advantageous to the estate, 
and the beneficiary or beneficiaries of the estate; 

(27) To construct improvements on real property of the estate, or remove 
or otherwise dispose of improvements, when that action is in the judgment 
of the fiduciary advisable and for the best interests of the estate; 

(28) To exercise in person or by proxy, with or without a power of 
substitution vested in the proxy, all voting rights incident to the ownership 
of corporate stock or the other securities constituting assets of the estate; 
and exercise all other rights and privileges incident to the ownership of those 
securities, including, but not limited to, the right to sell, exchange, endorse 
or otherwise transfer the securities, consent to, or oppose, reorganizations, 
consolidations, mergers or other proposed corporate actions by the issuer of 
the securities, exercise or decline to exercise options to purchase additional 
shares or units of the securities or of related securities, and pay all 
assessments or other expenses necessary in the judgment of the fiduciary for 
the protection of the securities or of the value of the securities; 

(29) To employ any bank or trust company to serve as custodian of any 
securities constituting assets of the estate, and cause the securities (if they 
are nonassessable) to be registered in the name of the custodian or of its 
nominee, without disclosure that they are held in a fiduciary capacity; 
authorize the bank or trust company, as agent and in behalf of the fiduciary, 
to collect, receive and receipt for income derived from the securities, or the 
proceeds of sales, assignments or exchanges of the securities made by 
authority and under the direction of the fiduciary, and to remit to the 
fiduciary such income or other proceeds derived from the securities; and pay 
to the custodian reasonable and customary charges made by it for the 
performance of these services; provided, that any such action taken by the 
fiduciary shall not increase, decrease or otherwise affect the fiduciary’s 
liability, responsibility or accountability with respect to the securities; 

(30) To register nonassessable securities constituting assets of the estate 
in the name of the fiduciary or of the fiduciary’s nominee, without disclosure 
that the securities are held in a fiduciary capacity, or hold the securities 
unregistered or otherwise in such form that the title thereto will pass by 
delivery, without, in any such case, increasing, decreasing or otherwise 
affecting the fiduciary’s liability, responsibility or accountability with respect 
to the securities; 

(31) In making distribution of capital assets of the estate to distributees 
of the estate under the instrument, except when otherwise required by other 
provisions of the instrument, to make the distribution in kind or in cash, or 
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partially in kind and partially in cash, as the fiduciary finds to be most 
practicable and for the best interests of the distributees; distribute real 
property to two (2) or more distributees in division, or to partition real 
property for the purpose of distribution, as the fiduciary in the exercise of the 
fiduciary’s best judgment finds to be most practicable and for the best 
interests of the distributees; and determine the value of capital assets for the 
purpose of making distribution of the assets if and when there is more than 
one (1) distributee of the assets, which determination shall be binding upon 
the distributees unless clearly capricious, erroneous and inequitable; 
(32)(A)G) To inspect and monitor property to which the fiduciary takes 
legal title, including interests in sole proprietorships, partnerships, or 
corporations and any assets owned by such business enterprises, for the 
purpose of determining compliance with environmental laws affecting 
the property, and respond or take any other action necessary to prevent, 
abate or clean up, on behalf of the trust or estate as is necessary, before 
or after the initiation of enforcement action by any governmental body, 
any actual or threatened violation of any environmental laws affecting 
property held by the fiduciary relating to hazardous substances or 
environmental laws; 

(ii) To refuse to accept property in trust if the fiduciary determines 
that any property to be donated to a trust estate is contaminated by any 
hazardous substances, or the property is being used or has been used for 
any activities, directly or indirectly involving hazardous substances, 
that could result in liability to the trust or estate or otherwise impair the 
value of the assets held in the trust; 

(iii) To settle or compromise, at any time, any and all claims against 
the estate or trust that may be asserted by any governmental body or 
private party involving the alleged violation of any environmental laws 
affecting property held in the estate or trust; 

(iv) To disclaim any power granted by any document or any statute or 
rule of law that, in the sole discretion of the fiduciary, may cause the 
fiduciary to incur personal liability under any environmental laws; and 

(v) To decline to serve as fiduciary if the fiduciary reasonably believes 

that there is or may be a conflict of interest between it in its fiduciary 
capacity and in its individual capacity because of potential claims or 
liabilities that may be asserted against it on behalf of the estate or trust 
resulting from the type or condition of assets held therein; 
(B)G) The fiduciary shall be entitled to charge the cost for any inspec- 
tion, insurance, review, abatement, response or cleanup, or any other 
remedial action, as authorized in this subdivision (32), against the 
income or principal of the estate or trust and shall not be personally 
responsible for that cost. The fiduciary shall not be personally liable to 
any beneficiary or any other party for any decrease in value or 
exhaustion of assets in the estate or trust by reason of the fiduciary’s 
compliance with any environmental laws, specifically including any 
reporting requirements under environmental laws; 

(ii) While acting in good faith and according to traditional fiduciary 
standards, the fiduciary shall not be considered an “owner,” “operator” 
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or other party otherwise liable for violation of environmental laws 
unless the fiduciary has actually caused or contributed to the violation; 
(C) For the purposes of this subdivision (32), “hazardous substances” 
means any substance defined as hazardous or toxic or otherwise regulated 
by any federal, state or local law, rule or regulation relating to the 
protection of the environment or human health. Such laws are referred to 
in this subdivision (32) as “environmental laws”; and 
(33) To do any and all other things, not in violation of any other terms of 
the instrument, that, in the judgment of the fiduciary, are necessary or 
appropriate for the proper management, investment and distribution of the 
assets of the estate in accordance with the instrument, and in the fiduciary’s 
judgment are for the best interests of the estate and its beneficiaries. 


History. 
Acts 1963, ch. 110, § 3; T.C.A., § 35-618; Acts 
1991, ch. 182, § 2; 1999, ch. 491, § 9. 


Compiler’s Notes. 

The Federal Deposit Insurance Act referred 
to in subdivision (20) is compiled generally in 
12 U.S.C, 

The common law prudent man rule, formerly 
referred to in this section, is obsolete and was 
deleted in 2002 when the Uniform Prudent 
Investor Act, compiled in title 35, chapter 14, 
was enacted. 


Textbooks. 
Pritchard on Wills and Administration of 


Estates (5th ed., Phillips and Robinson), 
8§ 755, 992, 1018, 1019. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 4-305 — 4-307, 4-501 — 4-506, 
4-612. 

Tennessee Jurisprudence. 14 Tenn. Juris., 
Guardian and Ward, § 9. 


Law Reviews. 

The Family Trust in Estate Planning in Ten- 
nessee (Herman E. Taylor), 16 No. 2 Tenn. B.J. 
32. 

Vesting of Title in Probate Estate: The Curi- 
ous Meaning of Words (Dan Holbrook), 38 No. 
12 Tenn. B.J. 26 (2002). 


NOTES TO DECISIONS 


Analysis 


1. Construction With Other Sections. 
2. Actions Inappropriate. 
3. Trustees’ Discretion. 


1. Construction With Other Sections. 
While co-conservators could rely on the 
catch-all provision in subsection (33) in order to 
exercise the necessary judgment to do what 
they believe to be in the conservatee’s best 
interest with respect to the powers transferred 
to them by order, they may not use that provi- 
sion to expand the powers transferred to them 
beyond those specifically mentioned in the or- 
der in contravention of former§ 34-13-107 (now 
§ 34-3-107). In re Buda, 252 B.R. 125, 2000 
Bankr. LEXIS 904 (Bankr. E.D. Tenn. 2000). 


2. Actions Inappropriate. 

Personal representative improperly assumed 
the responsibility for environmental remedia- 
tion on property the estate did not own because 


no claim was filed against the estate, T.C.A. 
§ 30-2-310, and the decedent never held an 
ownership interest in the property; even if 
there had been a valid claim, the will did not 
expressly, or by incorporation of T.C.A. § 35-50- 
110, give the personal representative the power 
to enter into contracts on behalf of the estate, 
settle or compromise claims or demands, or 
abate environment hazards on property of the 
estate. In re Estate of Ledford, 419 S.W.3d 269, 
2013 Tenn. App. LEXIS 246 (Tenn. Ct. App. Apr. 
11, 2013), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 791 (Tenn. Oct. 16, 2013). 


3. Trustees’ Discretion. 

Because the trust did not specify the manner 
of distribution upon termination, the trustees 
could, in their discretion and in accordance 
with the statute, sell the real estate and dis- 
tribute the net proceeds in equal shares to the 
beneficiaries. In re Farmer Family Trust, — 
S.W.3d —, 2018 Tenn. App. LEXIS 598 (Tenn. 
Ct. App. Oct. 11, 2018). 


35-50-111. Fiduciary bond on interest. 


Whenever a fiduciary, as defined in § 35-2-102, is required by law to execute 
a bond for assets placed with a financial institution in the form of a bank, trust 
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company or savings and loan association, and the fiduciary agrees with the 
institution not to withdraw the principal of the assets, the bond required of the 
fiduciary shall be for the amount of the interest. No bond adjustment is 
necessary if the principal, or a portion of the principal, is withdrawn with court 
approval. The authorization for elimination of bond on the principal so 
deposited with the financial institution shall not apply unless the agreement 
by the fiduciary with the institution is approved by the court charged with 
administering the funds or the estate of the minor, and unless the agreement 
is filed in and enforced by the court. 


History. 
Acts 1976, ch. 675, § 2; T.C.A., § 35-621. 


35-50-112. Impairment of marital deduction prohibited. 


No executor, trustee or other fiduciary may take, or refuse to take, any 
action, or make or retain any investment, the result of which would defeat an 
otherwise available marital deduction under the Internal Revenue Code (26 
U.S.C.), or under the laws of this state, if the obvious and expressed intent of 
the testator or settlor was to take advantage of this deduction. After May 23, 
1977, this section applies to all acts or investments, by all executors, trustees 
or other fiduciaries, as to all wills and trusts, whenever these instruments 
were executed or created. 


History. Law Reviews. 
Acts 1977, ch. 336, §§ 1, 2; T.C.A., § 35-622; Some Whys and Wherefores of Will-Drafting 
Acts 1985, ch. 140, § 33. — Revised (Robert L. McMurray), 15 No. 2 


Textbooks. Tenn. B.J. 2 (1979). 


Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), 
§§ 960, 992. 


35-50-113. Powers exercisable by majority — Liability. 


(a) Unless it is otherwise provided by an instrument under which the 
fiduciaries are acting, or an amendment of the instrument, or by court order, 
any power vested in three (3) or more fiduciaries, other than the power to 
remove a fiduciary, may be exercised by a majority of those fiduciaries; but no 
fiduciary who has not joined in exercising a power shall be liable to the 
beneficiaries or to others for the consequences of that exercise, nor shall a 
dissenting fiduciary be liable for the consequences of an act in which that 
fiduciary joins at the direction of the majority fiduciaries, if the fiduciary 
expressed the dissent in writing to the cofiduciaries at or before the time of the 
joinder. 

(b) Nothing in this section excuses a cofiduciary from liability for inactivity 
in the administration of the estate or trust nor for failure to attempt to prevent 
a breach of trust. 

(c) As used in this section, “fiduciary” is construed to mean the one (1) or 
more personal representatives, whether male, female or corporate, of a 
testamentary estate. 

(d) This section is effective with regard to all estates and trusts under 
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administration on or after April 8, 1985, regardless of the date of the 
instruments under which administration is being carried out or when admin- 
istration began. 


History. Compiler’s Notes. 
Acts 1985, ch. 154, § 1; 2004, ch. 537, § 106; Former § 35-50-113 (Acts 19838, ch. 87, § 2; 
T.C.A. § 35-50-114. T.C.A., § 35-623), concerning transfer of benefi- 


ciary’s interest and trust, was repealed by Acts 


Code Commission Notes. This section was 1985, ch. 140, § 1. 


renumbered from § 35-50-114 to § 35-50-113 by 
the authority of the Code Commission in 2021. 


35-50-114 — 35-50-119. [Reserved.| 


35-50-120. Blind trust. 


(a) Atrust shall be considered a “blind trust” if the trust is created to benefit 
an individual, the individual’s spouse or any dependent child and is under the 
management and control of a trustee who is a bank or trust company 
authorized to exercise fiduciary powers, a licensed attorney or a broker who: 

(1) Is independent of and not associated with any party interested in the trust; 
(2) Is not or has not been an employee of any interested party or any 
organization affiliated with any interested party, and is not a partner of, or 
involved in any joint venture or other investment with any interested party; and 
(3) Is not a relative of any party. 

(b) There shall be no communications direct or indirect between the trustee 
and an interested party with respect to the trust unless the communication is 
in writing, except for communications that solely consist of requests for 
distributions of cash or other unspecified assets of the trust. The written 
communications shall be limited to the general financial interest and needs of 
the interested party including, but not limited to, an interest in maximizing 
income or long-term capital gain. 

(c) The interested parties shall make no effort to obtain information with 
respect to the holdings of the trust, including obtaining a copy of any trust tax 
return filed or any information relating to the trust, except as may be needed 
by the interested parties in order to file tax returns. 

(d) Any trustee of a trust as provided in this section for an interested party 
that is required to make disclosures under title 8, chapter 50, part 5, shall 
make to the best of the trustee’s knowledge such disclosures as are required or 
be subject to the penalties provided in § 8-50-505. 

(e) This section does not apply to any “blind trust” or other trust or financial 
arrangement or agreement having the same effect or status as a “blind trust” 
in existence prior to May 12, 1988. All such trusts, arrangements or agree- 
ments shall continue to operate in accordance with the terms and conditions 
under which they were created. 


History. 
Acts 1988, ch. 951, § 1. 


Textbooks. 
Tennessee Jurisprudence. 24 Tenn. Juris., 
Trusts and Trustees, § 2. 
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35-50-121. Delayed receipt of trust corpus. 


Any trust agreement or declaration of trust may be valid even if no corpus is 
delivered to the trustee at the time of execution of the instrument if the trustee 
has the right to receive corpus at a later time or times from the trustor, the 
trustor’s estate or other persons or sources. 


History. 
Acts 1989, ch. 288, § 4. 


35-50-122. Generation-skipping tax — Definitions. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Generation-skipping tax” means the generation-skipping transfer tax 
imposed by chapter 13 of the Internal Revenue Code (26 U.S.C. §§ 2601 et 
seq.); 

(2) “Internal Revenue Code” means the Internal Revenue Code of 1986 
and successor provisions and codifications of that Code; 

(3) “Trust” means any express trust, with additions, wherever and how- 
ever created, or any separate share of a trust, and includes any arrange- 
ment, other than an estate, that, although not a trust, has substantially the 
same effect as a trust; and © 

(4) “Trustee” means an original, additional or successor trustee, whether 
or not appointed or confirmed by a court, and, in the case of an arrangement 
that is not a trust but is treated as a trust for purposes of the generation- 
skipping tax, includes the person in actual or constructive possession of the 
property subject to the arrangement. 

(b) A trustee is authorized, but not required, to divide any trust into two (2) 
or more separate trusts, of equal or unequal value, in order to create one (1) or 
more trusts entirely exempt from the generation-skipping tax and one (1) or 
more trusts entirely subject to the generation-skipping tax. Other terms and 
provisions of both trusts will remain substantially identical in all respects to 
the original trust. 

(c) The purpose of this section is to authorize a trustee to take appropriate 
action to preclude or minimize to the extent possible the imposition of the 
generation-skipping tax, and this section shall be broadly construed to carry 
out this purpose. 

(d) A trustee may exercise the authority granted in this section without 
prior approval or leave of any court. 

(e) Any trustee who in good faith acts or fails to act shall not be liable to any 
person for taking or failing to take any action authorized by this section. 

(f) This section applies to any trust that may be subject to chapter 13 of the 
Internal Revenue Code. 


History. 
Acts.1994, ch. 192, .§ 1; 1997, ch. 407,°9 7: 
2004, ch. 866, § 8. 
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35-50-123. Powers of fiduciaries. 


Each fiduciary, as defined in § 35-2-102, has the powers enumerated in 
§ 35-50-110(32). 


History. 
Acts 1992, ch. 951, § 18. 


35-50-124. Limited power of trustee — Beneficiary — Application. 


(a)(1) Due to the potential conflict of interest that exists between a trustee 
who is a beneficiary and other beneficiaries of the trust, any power conferred 
upon a trustee, other than the settlor of a revocable or amendable trust: 

(A) To make discretionary distributions of either principal or income to 
or for the benefit of the trustee, except to provide for that trustee’s health, 
education, maintenance, or support as described under Internal Revenue 
Code §§ 2041 and 2514 (26 U.S.C. §§ 2041 and 2514); 

(B) To make discretionary allocations of receipts or expenses as between 
principal and income, unless the trustee acts in a fiduciary capacity 
whereby the trustee has no power to enlarge or shift any beneficial 
interest except as an incidental consequence of the discharge of the 
trustee’s fiduciary duties; 

(C) To make discretionary distributions of either principal or income to 
satisfy any legal support obligations of the trustee; or 

(D) To exercise any other power, including the right to remove or to 
replace any trustee, so as to cause the powers enumerated in subdivision 
(a)(1)(A), (a)(1)(B) or (a)(1)(C) to be exercised on behalf of, or for the benefit 
of, a beneficiary who is also a trustee, 

cannot be exercised by that trustee. 

(2) Any of the foregoing proscribed powers that are conferred upon two (2) 
or more trustees may be exercised by the trustees who are not so disqualified. 
If there is no trustee qualified to exercise the power and the document creating 
the trust does not include authority for the appointment of an independent 
trustee, any party in interest, as defined in subsection (c), may apply to a court 
of competent jurisdiction to appoint an independent trustee and the power may 
be exercised by the independent trustee appointed by the court. 

(b) This section applies to any trust unless application of the statute would 
cause the loss of a marital or charitable deduction or loss of generation 
skipping transfer tax exemption or the terms of the trust either: 

(1) Refer specifically to this section and provide expressly to the contrary; 

(2) Clearly indicate an intent by the settlor of the trust or testator of a will 

to grant the trustee who is also a beneficiary the power in question to 

accomplish a particular beneficial tax result; or 

(3) Contain language similarly limiting the powers of a trustee who is also - 

a beneficiary. 

(c) For the purpose of subsection (a) or (b): 

(1) If the trust is revocable or amendable and the settlor is not incapaci- 

tated, the party in interest is the settlor; 

(2) If the trust is revocable or amendable and the settlor is incapacitated, 
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the party in interest is the settlor’s legal representative under applicable law 
or the settlor’s donee under the durable power of attorney that is sufficient 
to grant such authority; 

(3) If the trust is not revocable or amendable, the parties in interest are: 

(A) Each trustee then serving; 

(B) Each income beneficiary then in existence or, if any such beneficiary 
has not attained majority or is otherwise incapacitated, the beneficiary’s 
natural guardian or other legal representative under applicable law or the 
beneficiary’s donee under a durable power of attorney that is sufficient to 
grant such authority; and 

(C) Each remainder beneficiary then in existence or, if any such 
remainder beneficiary has not attained majority or is otherwise incapaci- 
tated, the beneficiary’s natural guardian or other legal representative 
under applicable law or the beneficiary’s donee under a durable power of 
attorney that is sufficient to grant such authority. 

(d) A person who has the right to remove or replace a trustee does not 
possess nor may that person be deemed to possess, by virtue of having that 
right, the powers of the trustee that is subject to removal or to replacement. 


History. 
Acts 1997, ch. 439, § 1; 2000, ch. 893, §§ 1-4. 


35-50-125. Release of personal health information to determine capac- 
ity. 


Where it is necessary, under the terms of a trust to determine the mental or 
physical incapacity of a patient, a healthcare provider may release personal 
health information to a licensed physician or licensed attorney at law if the 
physician or attorney at law signs and furnishes the healthcare provider with 
an affidavit that the release of information is necessary to determine the 
mental or physical incapacity of the patient, or of the settlor, or of the donor, or 
of the trustee, or of the agent or other fiduciary under a trust that was signed 
by the patient where incapacity causes the document to come into effect, 
discontinues its effect or calls for a change in a fiduciary acting under the 
document. 


History. 
Acts 2004, ch. 866, § 9; T.C.A. § 35-50-127. 


Code Commission Notes. This section was 
renumbered from § 35-50-127 to § 35-50-125 by 
authority of the Code Commission in 2021. 


Compiler’s Notes. 
Former § 35-50-125 (Acts 1999, ch. 263, § 1; 


2000, ch. 893, §§ 5-7), concerning written 
agreements on provisions of trust or powers 
and duties of corporate trustee, was repealed by 
Acts 2004, ch. 537, § 104, effective July 1, 2004. 


Cross-References. 
Release of personal health information to 
determine capacity, § 34-6-111. 
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ABANDONED CHILDREN. 
Children’s services department. 
Duties, §34-1-1038. 


ABORTION. 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


ACCOUNTS AND ACCOUNTING. 
Conservators for persons with 
disabilities. 
Accounting with court, §34-1-111. 
Death of person, §34-3-108. 
Examination of annual accounting, 
§34-1-131. 
Transfer of fiduciary relationship, 
§34-1-117. 
Guardian and ward. 
Veterans, §§34-5-111, 34-5-112. 
Guardians for minors. 
Accounting with court, §34-1-111. 
Examination of annual accounting, 
§34-1-131. 
Transfer of fiduciary relationship, 
§34-1-117. 
Transfers to minors. 
Custodians, §35-7-120. 
Veterans’ guardianships. 
Certificate of examination of securities or 
investments, §34-5-111. 
Failure to account. 
Penalties, §34-5-112. 
Hearing. 
Notice, §34-5-111. 
Investments. 
Certificate of examination, §34-5-111. 
Notice. 
Hearing, §34-5-111. 
Property from sources other than veterans’ 
administration, §34-5-111. 


ACKNOWLEDGMENTS. 
Transfers to minors. 
Receipt for custodial property, §35-7-109. 


ACTIONS. 
Charitable trusts. 
Enforcement of trust by settlor, §35-15-405. 


ACTIONS —Cont’d 
Charities. 
Gifts to charities, §§35-13-110 to 35-13-112. 
Conservators for persons with 
disabilities. 
Appointment, §34-3-101. 
Rights of respondents, §34-3-106. 
Disabilities, persons with. 
Compromise of matters in controversy. 

Power of court to approve and confirm, 
§34-1-121. 

Guardians for minors. 

Appointment, §34-2-101. 
Handicapped persons. 

Compromise of matters in controversy. 

Power of court to approve and confirm, 
§34-1-121. 

Judicial sales. 
Action by creditor for balance still owing 
after sale. 

Deficiency judgment for total amount of 
indebtedness, §35-5-117. 

Minors. 
Compromise of matters in controversy. 

Power of court to approve and confirm, 
§34-1-121. 

Transfers to minors. 
Successor custodians. 

Enforcement of obligation to deliver 
custodial property and records to, 
§35-7-119. 

Trusts and trustees. 
Approval or disapproval. 

Termination, modification, combination or 
division trust, §35-15-410. 
Attorneys’ fees and costs, §35-15-1004. 

Breach of trust. 

Consent, release or ratification by 
beneficiaries. 

Trustee not liable, §35-15-1009. 
Damages, §35-15-1002. 

Exculpatory term relieving trustee of 
liability. 

Enforceability, §35-15-1008. 
Limitation of actions, §35-15-1005. 
Reliance on trust instrument. 

Trustee not liable, §35-15-1006. 
Remedies, §35-15-1001. 

Charitable trusts. 

Enforcement of trust by settlor, 
§35-15-405. 

Enforcement and defense of claims. 

Duty of trustee, §35-15-811. 

Powers of trustee, §35-15-816. 

Exculpatory term relieving trustee of 
liability. 

Enforceability, §35-15-1008. 
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ACTIONS —Cont’d 
Trusts and trustees —Cont’d 

Investment services. 

Restrictions on actions, remedies and 
claim, §35-16-104. 

Judicial proceedings involving trusts. 
Administration of trust, §35-15-201. 
Jurisdiction over trust and trustee, 

§35-15-202. 
Subject matter jurisdiction, §35-15-203. 
Venue, §35-15-204. 
Limitation on trustee’s personal liability, 
§35-15-1010. 

No-contest provisions. 

Enforcement of no-contest, in terrorem or 
forfeiture provisions, §35-15-1014. 
Removal of trustee, §35-15-705. 
Revocable trusts. 
Contesting validity, limitation of action, 
§35-15-604. 
Trustees, trust protectors, trust advisors, 
etc, actions by or against. 
Limitation of actions, §§35-15-1005, 
35-15-1206. 


ADULT ABUSE. 
Registry of abusers, etc., of elderly or 
vulnerable individuals. 
Conservators for persons with disabilities. 
Petition for appointment. 
Content requirements, §34-3-104. 


ADULT GUARDIANSHIP AND 
PROTECTIVE PROCEEDINGS, 
§§34-8-101 to 34-8-503. 


ADVANCE DIRECTIVES. 
Health care decisions act. 
Unemancipated minors, decisions for, 
§§34-6-401 to 34-6-406. 


ADVERTISING. 
Judicial sales. 
Contents, §35-5-104. 
Notice generally, §§35-5-101 to 35-5-107. 
Mortgages and deeds of trust. 
Judicial sales. 
Contents, §35-5-104. 
Notice to debtor, §35-5-101. 


AFFIDAVITS. 
Durable power of attorney. 
Affidavit of attorney, §34-6-105. 
Health care durable power. 
Release of personal health information, 
§34-6-218. 
Health care decisions for unemancipated 
minors. 
Affidavit of person standing in loco 
parentis, §34-6-402. 
Health care durabie power of attorney. 
Release of personal health information, 
§34-6-218. 
Power of attorney. 
Durable power of attorney. 
Affidavit of attorney, §34-6-105. 
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AFFIDAVITS —Cont’d 
Power of attorney —Cont’d 
Durable power of attorney —Cont’d 
Health care durable power. 
Release of personal health information, 
§34-6-218. 
Trusts and trustees. 
Investment services trusts. 
Qualified affidavit requirements, 
§35-16-103. 
Release of personal health information to 
determine incapacity, §35-50-125. 


AGE. 
Discrimination. 

Private foundations. 

Race, religion or other protected 
classifications of employees, 
contributors, leadership, or 
beneficiaries of foundation. 

Restrictions on government entity 
mandates, §35-9-108. 
Majority. 

Age of majority. 

Transfers to minors. 

Termination of custodianship upon 
minors attaining, §35-7-121. 
Private foundations. 

Race, religion or other protected 
classifications of employees, 
contributors, leadership, or 
beneficiaries of foundation. 

Restrictions on government entity 
mandates, §35-9-108. 


AGED PERSONS. 
Commission on aging and disability. 
Public guardianship for the elderly. 
Administration of statewide program, 
§34-7-103. 
Costs. 
Public guardianship for the elderly, 
§34-7-105. 
Guardian and ward. 
Public guardianship for the elderly, 
§§34-7-101 to 34-7-105. 
Public guardianship for the elderly, 
§§34-7-101 to 34-7-105. 
Citation of law. 
Short title, §34-7-101. 
Commission on aging and disability. 
Administration of statewide program, 
§34-7-103. 
Construction and interpretation, §34-7-102. 
Coordinator, §34-7-103. 
Costs, §34-7-105. 
Creation of statewide program, §34-7-103. 
District public guardians, §34-7-103. 
Conservators for persons with disabilities. 
Priority for appointment of conservator, 
§34-3-103. 
Service of guardian as conservator 
upon request of commission on 
aging and disability, §34-7-104. 
Duties, §34-7-104. 
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AGED PERSONS —Cont’d 
Public guardianship for the elderly 

—Cont’d 
District public guardians —Cont’d 

Powers, §34-7-104. 

Volunteer assistants, §34-7-104. 
Legislative declaration, §34-7-102. 
Short title of law, §34-7-101. 

Title of law. 
Short title, §34-7-101. 


AGENTS. 
Health care decisions act. 
Unemancipated minors, decisions for, 
§§34-6-401 to 34-6-406. 
Investments. 
Prudent investor act, §§35-14-101 to 
35-14-1114. 
Representation and binding of others. 
Persons representing and binding others, 
§§35-15-301 to 35-15-305. 


AGE OF MAJORITY. 
Transfers to minors. 
Termination of custodianship upon minors 
attaining, §35-7-121. 


ALIMONY. 
Trusts and trustees. 
Investment services. 
Restrictions on actions, remedies and 
claim. 
Not applicable where debt of past due 
child support, §35-16-104. 


ANATOMICAL GIFTS. 
Durable power of attorney. 


General provisions, §§34-6-101 to 34-6-112. 


Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


ANIMALS. 
Trusts and trustees. 
Care of animal alive during settlor’s 
lifetime. 
Creation, termination, enforcement, use 
of property, §35-15-408. 


ANNUITIES. 
Executors and administrators. 
Insurance companies, §35-3-113. 
Transfers to minors. 
Manner of creating custodial property, 
§35-7-110. 


ANNULMENT OF MARRIAGE. 
Community property trusts. 
Effect of dissolution of marriage, 
§35-17-108. 


APPEALS. 
Catastrophic illnesses, fundraising for. 
Trusts and trustees. 
Appeal of civil penalties, §35-11-107. 


INDEX 


APPEALS —Cont’d 
Conservators for persons with 
disabilities. 
Rights of respondent, §34-3-106. 
Guardian and ward. 
Veterans. 
Application of other laws to chapter, 
§34-5-121. 
Veterans’ guardianships. 
Application of other laws to chapter, 
§34-5-121. 


ARBITRATION. 
Trusts and trustees. 
Fees, costs and expenses. 


Awarding against assets of trust, 
§35-15-1004. 


ASSIGNMENTS. 
Trust beneficiary’s assignee. 
Attachment of distribution interest, 
§35-15-501. 
Mandatory distribution overdue, 
§35-15-506. 
Spendthrift provisions, §35-15-502. 
State’s claims not subject to spendthrift 
protection, §35-15-503. 


ASSIGNMENTS FOR BENEFIT OF 
CREDITORS. 
Fiduciaries. 
Uniform fiduciaries act, §§35-2-101 to 
35-2-112. 


ATTORNEY AD LITEM. 
Guardianships and conservatorships. 
Appointment, §34-1-125. 
Right of respondent in action for 
appointment of conservator, 
§34-3-106. 


ATTORNEY GENERAL. 
Charitable trusts. 
Powers unimpaired by chapter, §35-9-104. 
Qualified beneficiaries. 
Treatment as, §35-15-110. 
Charities. 
Gifts to charities. 
Party to court actions affecting gifts, 
§35-13-110. 
Trusts and trustees. 
Charitable trusts. 
Qualified beneficiaries. 
Treated as, §35-15-110. 
Private foundations, charitable trusts or 
split-interest trusts. 
Powers unimpaired by chapter, §35-9-104. 


ATTORNEY IN FACT. 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


ATTORNEYS AT LAW. 
Conservators for persons with 
disabilities. 
Attorney ad litem. 
Appointment, §34-1-125. 
Rights of respondent, §34-3-106. 
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ATTORNEYS AT LAW —Cont’d 
Guardians for minors. 
Attorney ad litem appointment, §34-1-125. 
Power of attorney. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


ATTORNEYS’ FEES. 
Adult guardianship and protective 
proceedings. 
Declining of jurisdiction due to unjustifiable 
conduct, §34-8-207. 
Conservators for persons with 
disabilities. 
Charging of costs of proceedings, §34-1-114. 
Payment by conservator, §34-1-113. 
Guardians for adults. 
Adult guardianship and protective 
proceedings. 
Declining of jurisdiction due to 
unjustifiable conduct, §34-8-207. 
Guardians for minors. 
Charging of costs of proceedings, §34-1-114. 
Payment by guardian, §34-1-113. 
Trusts and trustees. 
Awarding proceeding involving trust, 
§35-15-1004. 
Final accounting upon resignation or 
removal of trustee or termination of 
trust, §35-15-205. 


AUCTIONS AND AUCTIONEERS. 
Divorce. 
Auction sales in divorce proceedings, 
§35-5-113. 
Judicial sales. 
Court management of manner and method 
of public sale, §35-5-112. 
Time of sale. 
Online or in-person auctions, §35-5-109. 
Mortgages and deeds of trust. 
Foreclosure. 
Court management of manner and 
method of public sale, §35-5-112. 
Time of sale. 
Online or in-person auctions, §35-5-109. 
Judicial sales. 
Court management of manner and 
method of public sale, §35-5-112. 
Time of sale. 
Online or in-person auctions, §35-5-109. 


AUDITS. 
Catastrophic illnesses, fundraising for. 
Trusts and trustees. 


Right to inspect records for trusts, 
§35-11-108. 
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BANKRUPTCY AND INSOLVENCY. 
Trusts and trustees. 
Bankruptcy or insolvency of trustee. 
Personal obligations of trustee. 
Trust property not subject to, 
§35-15-507. 


BANKS AND FINANCIAL 
INSTITUTIONS. 
Foreign institutions. 
Fiduciaries. 
Authority to act as fiduciary, §35-50-107. 
Housing authorities. 
Bond issues. 
Authorized investments, §35-3-115. 
Institutional funds. 
Prudent management, §§35-10-101 to 

35-10-110. 

Investment and security powers. 
Guaranteed by federal government. 
Security requirements. 

State law inapplicable, §35-3-120. 
Housing authorities, §35-3-115. 
Tennessee Valley Authority obligations, 

§35-3-119. 

Investments. 
Institutional funds, §§$35-10-101 to 

35-10-110. 

Investment services trusts, §§35-16-101 to 
35-16-112. 
Veterans’ administration. 
Investments. 
Guaranteed by federal government, 
§35-3-120. 


BEST EVIDENCE RULE. 
Adult guardianship and protective 
proceedings. 
Electronically transmitted documentary 
evidence. 


Best evidence rule not applicable, 
§34-8-106. 


BIDDING. 
Judicial sales. 
General provisions, §§35-5-110, 35-5-111. 


BLIND PERSONS. 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


BLIND TRUSTS, §35-50-120. 
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BOND ISSUES. 
Tennessee Valley Authority. 
Investments, §35-3-119. 


BONDS, SURETY. 
Conservators for persons with 
disabilities, §34-1-105. 
Standby fiduciary, §34-1-119. 
Transfer of fiduciary relationship, 
§34-1-117. 
Deposits. 
Joint control of deposits by principal and 
surety or court, §35-50-101. 
Fiduciaries. 
Amount of bond. 
Assets of trust deposited under binding 
agreement. 
Bonds for amount of interest only, 
§35-50-111. 
Power of attorney. 
Durable power of attorney, §34-6-106. 
Transfers to minors. 
Custodians generally not required, 
§35-7-116. 
Trusts and trustees. 
Amount of bond. 
Assets of trust deposited under binding 
agreement. 
Bonds for amount of interest only, 
§35-50-111. 
Directed trusts. 
Bond of fiduciary, §35-15-712. 
Trustee’s bond, §35-15-702. 
Veterans’ guardianships. 
Form of bonds of guardians, §34-5-110. 


BURDEN OF PROOF. 
Trust property conveyed by husband and 
wife as tenants by the entirety. 
Immunity from claims of separate creditors. 
Burden of proving immunity, §35-15-510. 
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CATASTROPHIC ILLNESSES. 
Defined, §35-11-101. 
Fundraising for. 
Exemptions, §35-11-112. 
Placement in trust, §35-11-101. 
Trusts and trustees. 
Appeal of civil penalties, §35-11-107. 
Beneficiaries, §35-11-102. 

Contingent beneficiary, §35-11-103. 
Deposit of contribution, §35-11-104. 
Disbursement of funds, §35-11-105. 
Exemptions, §35-11-112. 

Funds placed in trust, §35-11-101. 

Payment of contributions, §35-11-104. 

Powers of institutions applied to trust, 
§35-11-106. 

Right to inspect records for trusts, 
§35-11-108. 

Rulemaking to implement provisions, 
§35-11-110. 
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CATASTROPHIC ILLNESSES —Cont’d 
Fundraising for —Cont’d 
Trusts and trustees —Cont’d 
Subpoena power, §35-11-109. 
Transfer of remaining funds, §35-11-103. 
Trust relationship prerequisite to 
accepting contributions, §35-11-102. 
Unlawful fundraising, §35-11-111. 
Valid reimbursable medical expenses, 
§35-11-105. 


CATS. 
Trust created for care of animal or 
animals, §35-15-408. 


CELLULAR TELEPHONES. 
Fiduciary access to digital assets act, 
§§35-8-101 to 35-8-118. 


CERTIFICATES OF DEPOSIT. 
Trusts and trustees, §35-3-114. 


CHARITABLE BENEFICIARIES ACT, 
§§35-13-101 to 35-13-114. 


CHARITABLE TRUSTS. 
Amendment. 
Authority to amend for tax benefits, 
§35-9-106. 
Applicability of chapter, §35-9-103. 
Attorney general. 
Powers unimpaired by chapter, §35-9-104. 
Qualified beneficiaries. 
Treated as, §35-15-110. 
Courts. 
Powers unimpaired by chapter, §35-9-104. 
Cy pres. 
Modification or termination, §35-15-418. 
Enforcement of trust by settlor, 
§35-15-405. 
Excess business holdings. 
Prohibited, §35-9-101. 
Gifts to charities generally, §§35-13-101 to 
35-13-114. 
Investments. 
Nonexempt investments. 
Prohibited, §35-9-101. 
Modification. 
Cy pres, §35-15-413. 
Settlor may maintain proceeding, 
§35-15-410. 
Prohibited acts, §35-9-101. 
Purposes for which created, §35-15-405. 
Qualified beneficiaries. 
Charitable organization and attorney 
general treated as, §35-15-110. 
Defined, §35-15-103. 
References, §35-9-105. 
Selection of charitable purpose by court. 
Failure of terms to indicate charitable 
purpose, §35-15-405. 
Self-dealing. 
Prohibited, §35-9-101. 
Taxation. 
Avoidance. 
Amendment of trust, §35-9-106. 
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CHARITABLE TRUSTS —Cont’d 
Taxation —Cont’d 
Avoidance —Cont’d 
Distribution of amounts to avoid, 
§35-9-102. 
Reformation of trusts to comply with tax 
regulations, §35-9-107. 
Taxable expenditures prohibited, §35-9-101. 
Termination. 
Cy pres, §35-15-413. 
Uniform trust code. 
Applicability to charitable trusts, 
§35-15-102. 
Generally, §§35-15-101 to 35-15-1301. 
Vacancy in trusteeship. 
Filling, §35-15-704. 


CHARITIES. 
Gifts to charities, §§35-13-101 to 35-13-114. 
Attorney general and reporter to be party to 
court actions, §35-13-110. 
Change in tax-exempt status of beneficiary, 
§35-13-107. 
Construction with other laws, §35-13-113. 
Cy pres, §35-13-114. 
Definitions, §35-13-102. 
Discretionary gifts, §35-13-105. 
Instruments. 
Control over disposition of gift, 
§35-13-103. 
Public policy of state, §35-13-102. 
Remoteness of vesting, §35-13-108. 
Rule against perpetuities, §35-13-108. 
Settlement of litigation concerning validity 
of gift, §35-13-110. 
Title of chapter, §35-13-101. 
Trustee lacking, §35-13-109. 
Trust in violation of state or federal law, 
§35-13-112. 
Venue of court actions, §35-13-111. 
Institutional funds. 
Prudent management, §§35-10-101 to 
35-10-110. 


CHECKS. 
Fiduciaries, §§35-2-105 to 35-2-109. 


CHILDREN. 
Advanced health directors. 
Health care decisions for unemancipated 
minors, §§34-6-401 to 34-6-406. 
Health care decisions for unemancipated 
minors, §§34-6-401 to 34-6-406. 
Representatives. 
Persons representing and binding others, 
§§35-15-301 to 35-15-3085. 
Transfers to minors. 
Uniform transfers to minors act generally, 
§§35-7-101 to 35-7-126. 


CHILDREN’S SERVICES DEPARTMENT. 
Abandoned children. 

Duties, §34-1-103. 
Duties. 

Abandoned children, §34-1-103. 
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CHILD SUPPORT. 
Conservators for persons with 
disabilities. 
Support of person’s minor children, 
§34-3-109. 
Funds of minors under $25,000. 
Disposition, §34-1-104. 
Guardians for minors. 
Obligation of parents. 
Funds of minor held by guardian not 
expended to relieve, §34-1-102. 
Obligation of parents. 
Continuance of responsibility until high 
school graduation of child, §34-1-102. 
Responsibility of parents. 
Continuance until high school graduation, 
§34-1-102. 
Trusts and trustees. 
Investment services. 
Restrictions on actions, remedies and 
claim. 
Not applicable where debt of past due 
child support, §35-16-104. 


CLERKS OF COURT. 
Conservators for persons with 
disabilities. 
Duties, §34-1-128. 
Examination of annual accounting, 
§34-1-131. 
Forms for inventory, receipts and 
expenditures. 
Clerk may prescribe, §34-1-130. 
Guardian and ward. 
Minors, guardian for. 
Duties, §34-1-128. 
Examination of annual accounting, 
§34-1-131. 
Forms for inventory, receipts and 
expenditures. 
Clerk may prescribe, §34-1-130. 


COMMON LAW. 
Trusts and trustees. 
Common law of trusts. 
Supplementary to uniform code 
provisions, §35-15-106. 


COMMON TRUST FUND ACT, §§35-4-101 
to 35-4-105. 


COMMUNITY PROPERTY TRUSTS, 
§§35-17-101 to 35-17-108. 

Amendment or revocation of trust, 
§35-17-104. 

Contents of trust agreement, §§35-17-103, 
35-17-104. 

Death of spouse, effect, §35-17-107. 

Definitions, §35-17-102. 

Dissolution of marriage, effect, 
§35-17-108. 

Enforcement, §35-17-105. 

Property classified as community 
property, §35-17-105. 

Requirements for valid trust, §35-17-103. 
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COMMUNITY PROPERTY TRUSTS 
—Cont’d 

Satisfaction of obligations from spouse’s 
share of trust, §35-17-106. 

Title of act, §35-17-101. 


COMPROMISE AND SETTLEMENT. 
Charities. 
Gifts to charities, §35-13-110. 
Disabilities, persons with as party to 
action or suit. 
Power of court to approve and confirm, 
§34-1-121. 
Minor party to action or suit. 
Power of court to approve and confirm, 
§34-1-121. 
Settlement agreements involving trusts. 
Nonjudicial agreements, §35-15-111. 
Trusts and trustees. 
Electronic records and signatures. 
Settlement agreements as transactions, 
§35-15-1102. 
Nonjudicial settlement agreements 
involving trusts, §35-15-111. 


CONFIDENTIALITY OF INFORMATION. 
Conservators for persons with 
disabilities. 
Physical, psychological or other 
examination. 
Report of examiner, §34-3-105. 
Rights of respondents. 
Order sealing health and financial 
information, §34-3-106. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, 
§34-3-106. 
Trusts and trustees. 
Registration of trust, §35-15-113. 


Trustee bound by confidentiality agreement. 


Beneficiary, when bound by same 
agreement, §35-15-813. 


CONFLICT OF LAWS. 
Guardian and ward. 
Veterans, §34-5-121. 
Transfers to minors. 
Law governing transfers in another state, 
§35-7-103. 
Trusts and trustees. 
Terms of trust. 
Meaning and effect. 
Governing law, §35-15-107. 
Veterans’ guardianships, §34-5-121. 


CONFLICTS OF INTEREST. 
Trustees, §35-50-124. 
Administration of trust. 
Conflict between trustee’s fiduciary and 
personal interest, §35-15-802. 
Self-dealing. 
Charitable trusts. 
Prohibited, §35-9-101. 
Private foundations. 
Prohibited, §35-9-101. 
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CONFLICTS OF INTEREST —Cont’d 
Trustees —Cont’d 
Self-dealing —Cont’d 
Split-interest trusts. 
Prohibited, §35-9-101. 


CONSENT. 
Health care decisions act. 
Unemancipated minors, decisions for, 
§$§34-6-401 to 34-6-406. 
Representation. 
Persons representing and binding others, 
§§35-15-301 to 35-15-305. 
Trusts and trustees. 
Beneficiaries. 
Breach of trust. 
Trustee not liable, §35-15-1009. 
Noncharitable irrevocable trust. 
Termination or modification, 
§35-15-411. 


CONSERVATORS. 

Adult guardianship and protective 
proceeding jurisdiction act, 
§§34-8-101 to 34-8-503. 

Appointment. 

Foreign conservator, §35-50-107. 

Fiduciaries. 

Revised uniform fiduciary access to digital 
assets act. 

Conservator or guardian of minor or 
person with a disability, digital asset 
disclosure to, §35-8-115. 

Generally, §§35-8-101 to 35-8-118. 

Uniform fiduciaries act, §§35-2-101 to 
35-2-112. 

Foreign conservator. 

Appointment, §35-50-107. 

Investments. 

Institutional funds, §§35-10-101 to 
35-10-110. 
Uniform prudent investor act, §§35-14-101 
to 35-14-114. 
Power of attorney. 
Durable power of attorney. 

Effect of appointment of conservator, 
$34-6-104. 

Fiduciary relationship of attorney in fact 
with principal, §34-6-107. 

Health care durable power of attorney. 

Requirements, §34-6-203. 
Representation. 
Persons representing and binding others, 
§§35-15-301 to 35-15-305. 
Trusts and trustees. 
Revocable trusts. 

Exercising powers of settlor, §35-15-602. 

Uniform adult guardianship and 
protective proceeding jurisdiction 
act, §§34-8-101 to 34-8-503. 


CONSERVATORS FOR PERSONS WITH 
DISABILITIES. 
Abuse of duties, §34-1-123. 
Accounting to court, §34-1-111. 
Death of person, §34-3-108. 
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CONSERVATORS FOR PERSONS WITH 
DISABILITIES —Cont’d 
Accounting to court —Cont’d 
Examination of annual accounting, 
§34-1-131. 
Transfer of fiduciary relationship, 
§34-1-117. 
Actions. 
Appointment, §34-3-101. 
Rights of respondents, §34-3-106. 
Adult guardianship and protective 
proceeding jurisdiction act, 
§§34-8-101 to 34-8-503. 
Aged persons. 
Public guardianship for the elderly. 
District public guardians. 
Service of guardian as conservator 
upon request of commission on 
aging and disability, §34-7-104. 
Alternative to be imposed. 
Least restrictive, §34-1-127. 
Appeals. 
Rights of respondent, §34-3-106. 
Appointment. 
Actions, §34-3-101. 
Rights of respondent, §34-3-106. 
Attorney ad litem, §34-1-125. 
Eligible persons, §34-1-120. 
Evidence, §34-1-109. 
Guardian ad litem appointed on filing of 
petition, §34-1-107. 
Hearings, §34-1-108. 
Least restrictive alternative imposed, 
§34-1-127. 
Letters of conservatorship, §34-1-129. 
Liability for acts done pursuant to order, 
§34-1-109. 
No fiduciary appointed in action for 
appointment. 
Exxpunction of record, §34-1-124. 
Orders of court. 
Where conservator needed, §34-3-107. 
Petition, §34-1-106. 
Content requirements, §34-3-104. 
Examinations submitted with, §34-3-105. 
Sworn, §34-3-104. 
Who may file, §34-3-102. 
Prerequisites. 
Finding of disablement and need of 
assistance, §34-1-126. 
Priority of persons to be considered, 
§34-3-103. 
Rights of respondents, §34-3-106. 
Standby fiduciary, §34-1-119. 
Venue for action, §34-3-101. 
When effective, §34-1-109. 
When people may be appointed, §34-1-120. 
Who may file petition for appointment, 
§34-3-102. 
Attorney ad litem. 
Appointment, §34-1-125. 
Rights of respondent, §34-3-106. 
Attorneys’ fees. 
Charging of costs of proceedings, §34-1-114. 
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CONSERVATORS FOR PERSONS WITH 
DISABILITIES —Cont’d 
Attorneys’ fees —Cont’d 
Payment by conservator, §34-1-113. 
Bonds, surety, §34-1-105. 
Standby fiduciary, §34-1-119. 
Transfer of fiduciary relationship, 
§34-1-117. 
Child support. 
Support of person’s minor children, 
§34-3-109. 
Clerks of court. 
Duties, §34-1-128. 
Examination of annual accounting, 
§34-1-131. 
Forms for inventory, receipts and 
expenditures. 
Clerk may prescribe, §34-1-130. 
Communication, visitation or interaction 
with other persons, rights of 
respondent. 
Removal by court order and vesting in 
conservator, §34-3-107. 
Petition to require conservator to grant 
rights, §34-3-108. 
Compensation, §34-1-112. 
Confidentiality of information. 
Physical, psychological or other 
examination. 
Report of examiner, §34-3-105. 
Rights of respondents. 
Order sealing health and financial 
information, §34-3-106. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, 
§34-3-106. 
Contempt. 
Failure to account, §34-1-111. 
Failure to file inventory of property, 
§34-1-110. 
Contracts. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, §34-3-106. 
Convictions. 
Petition for appointment. 
Content requirements, §34-3-104. 
Costs. 
Attorney ad litem, §34-1-125. 
Charging of costs of proceedings, §34-1-114. 
Payment of court costs by conservator, 
§34-1-113. 
Courts. 
Powers, §34-1-121. 
Custodial placements, consent. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, §34-3-106. 
Death. 
Termination of conservatorship upon 
person’s death, §34-3-108. 
Definitions, §34-1-101. 
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CONSERVATORS FOR PERSONS WITH 
DISABILITIES —Cont’d 
Disablement. 
Finding prerequisite for appointment, 
§34-1-126. 
Discharge, §34-3-108. 
Disposition of funds of disabled person 
under $25,000, §34-1-104. 
Distribution of property. 
Receipt, §34-1-118. 
Distributions to persons other than 
person with disability, §34-1-122. 
District attorneys general. 
Abuse, mismanagement or failure to 
perform. 
Referral to office, §34-1-123. 
Drivers’ licenses. 
Removal of rights from respondent to 
conservator. 


Order of court for conservator, §34-3-106. 


Emergency guardian or conservator. 
Appointment, §34-1-132. 
Removal, §34-1-132. 
End of life decisions. 
Removal of rights from respondent to 
conservator. 


Order of court for conservator, §34-3-106. 


Evidence. 
Appointment. 
Letters of conservatorship, §34-1-109. 
Rights of respondent, §34-3-106. 
Examinations by physicians or 
psychologists, §34-3-105. 
Executors and administrators. 
When personal representative may be 
appointed as conservator, §34-1-120. 


Expedited limited healthcare fiduciaries. 


Circumstances under which appointed, 
§34-1-133. 
Expenditures to persons other than 
person with disability, §34-1-122. 
Expunction of records. 
No fiduciary appointed in action for 
appointment, §34-1-124. 
Failure to perform duties, §34-1-123. 
Discharge or modification of duties, 
§34-3-108. 
Finding of disablement. 
Prerequisite for appointment, §34-1-126. 
Forms. 
Notice of hearing on petition for 
appointment, §34-1-108. 
Forms for inventory, receipts and 
expenditures. 
Clerk may prescribe, §34-1-130. 
Funds of disabled person under $25,000. 
Disposition, §34-1-104. 
Gift program authorization, §34-1-122. 
Guardian ad litem. 
Appointment on filing of petition for 
conservator, duties, report, §34-1-107. 
Attorney ad litem appointment. 
Recommendation of guardian ad litem, 
§34-1-125. 


CONSERVATORS FOR PERSONS WITH 
DISABILITIES —Cont’d 
Guardian ad litem —Cont’d 
Fees. 
Charging of costs of proceedings, 
§34-1-114. 
Payment by conservator, §34-1-113. 
Guardians for minors. 
Disability of minor attaining 18 years of 
age. 
Guardian automatically to continue as 
conservator, §34-2-106. 
Hearings. 
Appointment, §34-1-108. 
Rights of respondent, §34-3-106. 
Termination or modification, §34-3-108. 
Transfer of fiduciary relationship, 
§34-1-117. 
Hospitalization of respondent. 
Expedited limited healthcare fiduciaries. 
Circumstances under which appointed, 
§34-1-133. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, §34-3-106. 
Income tax. 
Payment of fees for preparation, §34-1-113. 
Indexes. 
Duties of court clerk to maintain, 
§34-1-128. 
Interest. 
Failure to account, §34-1-111. 
Inventories. 
Clerk may prescribe forms, §34-1-130. 
List of property, §34-1-110. 
Investments, §34-1-115. 
Court approval to change nature of 
investments, waiver, §34-1-115. 
Payment of management fees, §34-1-113. 
Judgments and decrees. 
Failure to account, §34-1-111. 
Least restrictive alternative imposed, 
§34-1-127. 
Letters of conservatorship. 
Evidence of appointment, §34-1-109. 
Issuance, §34-1-129. 
Limited. 
Fiduciary granted less than full 
authority, §34-1-129. 
Liability for acts done pursuant to order 
appointing, §34-1-109. 
Liability for failure to account, §34-1-111. 
Management of property, §34-1-110. 
Court order where conservator needed, 
§34-3-107. 
Petition for appointment. 
Content requirements, §34-3-104. 
Property management plan, §34-1-115. 
Medical examinations. 
Charging of costs, §34-1-114. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, §34-3-106. 
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CONSERVATORS FOR PERSONS WITH 

DISABILITIES —Cont’d 
Mental examinations. 

Removal of rights from respondent to 
conservator. 

Order of court for conservator, §34-3-106. 
Mismanagement of duties, §34-1-123. 
Modification of duties, §34-3-108. 
Money. 

Removal of rights from respondent to 
conservator. 

Order of court for conservator, §34-3-106. 
Motions. 

Physical, psychological or other 
examination, §34-3-105. 
Motor vehicles. 
Sale of person’s property, §34-1-116. 
Moving to another county, state or 
country. 
Transfer of fiduciary relationship, 
§34-1-117. 
Need of assistance. 
Finding prerequisite for appointment, 
§34-1-126. 
Neglect of duties, §34-1-123. 
Notice. 
Duty of court clerk to issue, §34-1-128. 
Failure to account, §34-1-111. 
Failure to file inventory of property, 
§34-1-110. 
Hearings on petition for appointment, 
§34-1-108. 
Necessity for standby fiduciary to function, 
§34-1-119. 
Petition for appointment, §34-1-106. 
Oaths, §34-1-109. 
Petition for appointment to be sworn, 
§34-3-104. 
Physical, psychological or other 
examination. 
Report of examiner. 
Sworn, §34-3-105. 
Orders of court. 
Physical, psychological or other 
examination, §34-3-105. 
Sealing of respondent’s financial 
information. 
Fees and expenses of conservatorship, 
access to information, §34-3-107. 
Threat to self or others. 
Commitment to involuntary care and 
treatment, §34-3-105. 
Where conservator needed, §34-3-107. 
Payments from property of person, 
§34-1-113. 
Personal property. 
Removal of rights from respondent to 
conservator. 

Order of court for conservator, §34-3-106. 

Personal representatives. 
When representative may be appointed as 
conservator, §34-1-120. 
Petitions. 
Appointment, §34-1-106. 
Content requirements, §34-3-104. 
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CONSERVATORS FOR PERSONS WITH 
DISABILITIES —Cont’d 
Petitions —Cont’d 
Appointment —Cont’d 
Physical, psychological or other 
examination submitted with, 
§34-3-105. 
Sworn, §34-3-104. 
Who may file, §34-3-102. 
Termination or modification, §34-3-108. 
Transfer of fiduciary relationship, 
§34-1-117. 
Physical, psychological or other 
examination, §34-3-105. 
Physicians and surgeons. 
Physical, psychological or other 
examination, §34-3-105. 
Plan for property management, §34-1-115. 
Powers of courts, §34-1-121. 
Priorities. 
Persons to be considered for appointment, 
§34-3-103. 
Privacy. 
Rights of respondents. 
Order sealing health and financial 
information, §34-3-106. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, 
§34-3-106. 
Probate matters. 
Actions for appointment. 
Brought in court exercising probate 
jurisdiction, §34-3-101. 
Property management plan, §34-1-115. 
Protective orders. 
Financial and health information, sealing of 
information. 
Rights of respondents, §34-3-106. 
Psychologists. 
Physiological examination, §34-3-105. 
Purchases. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, §34-3-106. 
Real property. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, §34-3-106. 
Receipt for property distributed, 
§34-1-118. 
Records. 
Duties of court clerk, §34-1-128. 
No fiduciary appointed in action for 
appointment. 
Expunction of record, §34-1-124. 
Removal, §34-3-108. 
Abuse, mismanagement or failure to 
perform, §34-1-123. 
Reports. 
Examination of annual accounting, 
§34-1-131. 
Guardian ad litem appointed on filing of 
petition for conservator, §34-1-107. 
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CONSERVATORS FOR PERSONS WITH 
DISABILITIES —Cont’d 
Reports —Cont’d 
Physical, psychological or other 
examination, §34-3-105. 
Residential placements, consent. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, §34-3-106. 
Resignation, §34-1-117. 
Revocation of authority. 
Failure to account, §34-1-111. 
Failure to file inventory of property, 
§34-1-110. 
Rights of respondents, §34-3-106. 
Orders of court, removal of rights from 
respondent and vesting in conservator, 
§34-3-107. 
Petition to require conservator to grant 
right to communication and interaction 
with other persons, §34-3-108. 
Sale of property, §34-1-116. 
Sealing of respondent’s financial 
information. 
Fees and expenses of conservatorship, 
access to information, §34-3-107. 
Service of process. 
Hearings on petition for appointment, 
§34-1-108. 
Petition for appointment, §34-1-106. 
Social security number of respondent. 
Given to fiduciary and clerk, placed in court 
record, use, §34-1-109. 
Standby fiduciary. 
Appointment, §34-1-119. 
Charging of costs of proceedings, §34-1-114. 
Summons and process. 
Abuse, mismanagement or failure to 
perform. 
Summons to appear, §34-1-123. 
Duty of court clerk to issue summons, 
§34-1-128. 
Support and maintenance. 
Spouse or minor children of person, 
§34-3-109. 
Termination, §34-3-108. 
Threat to self or others. 
Commitment to involuntary care and 
treatment, §34-3-105. 
Time. _ 
Accounting to court, §34-1-111. 
Death of person, §34-3-108. 
Guardian ad litem appointed on filing of 
petition for conservator, §34-1-107. 
Inventory filing, §34-1-110. 
Investments, §34-1-115. 
Physical, psychological or other 
examination, §34-3-105. 
Transfer of fiduciary relationship, 
§34-1-117. 
Uniform adult guardianship and 
protective proceeding jurisdiction 
act, §§34-8-101 to 34-8-503. 
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CONSERVATORS FOR PERSONS WITH 
DISABILITIES —Cont’d 
Venue. 
Action for appointment, §34-3-101. 
Where conservator needed. 
Court order, §34-3-107. 
Who may file petition for appointment, 
§34-3-102. 
Witnesses. 
Rights of respondent, §34-3-106. 


CONSTRUCTION AND 
INTERPRETATION. 
Adult guardianship and protective 
proceedings. 
Construction of statutory provisions, 
§34-8-501. 
Charities. 
Gifts to charities, §35-13-113. 
Executors and administrators. 
Statutory powers of trustee. 
Power of court over fiduciary unaffected, 
§35-50-109. 
Fiduciaries. 
Uniform fiduciaries act, §35-2-112. 
Fiduciary access to digital assets act. 
Relation to electronic signatures in global 
and national commerce act, §35-8-118. 
Uniform application and construction, 
§35-8-117. 
Guardian and ward. 
Adult guardianship and protective 
proceedings. 
Construction of statutory provisions, 
§34-8-501. 
Public guardianship for the elderly, 
§34-7-102. 
Veterans, §34-5-120. 
Power of attorney. 
Durable power of attorney, §34-6-101. 
Health care durable power of attorney. 
Applicability of part, §34-6-202. 
Emergency care, §34-6-209. 
Withholding or withdrawal of care, 
§34-6-212. 
Transfers to minors. 
Applicability of part, §35-7-122. 
Exclusive method for making gifts or 
transfers. 
Part not construed as, §35-7-103. 
Existing custodianships. 
Effect of part on, §35-7-123. 
Repeal of prior act, §35-7-125. 
Severability of provisions, §35-7-126. 
Uniformity of application and construction, 
§35-7-124. 
Trusts and trustees. 
Annuities. 
Relief of estates, §35-50-104. 
Existing relationships. 
Applicability of uniform trust code, 
§35-15-1103. 
Investment services trusts. 
Applicability, §35-16-112. 
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CONSTRUCTION AND 
INTERPRETATION —Cont’d 
Trusts and trustees —Cont’d 
Powers. 
Statutory powers of trustees. 
Power of court over fiduciary 
unaffected, §35-50-109. 
This jurisdiction’s laws controlling, 
provisions requiring. 
Effect, §35-15-107. 
Uniformity of application and construction. 
Consideration not to be given, 
§35-15-1101. 
Uniform principal and income act. 
Uniformity of construction, §35-6-601. 


CONTEMPT. 
Conservators for persons with 
disabilities. 
Failure to account, §34-1-111. 
Failure to file inventory of disabled person’s 
property, §34-1-110. 
Guardians for minors. 
Failure to file accounting with court, 
§34-1-111. 
Failure to file inventory of minor’s property, 
§34-1-110. 


CONTRACTS. 
Conservators for persons with 
disabilities. 

Removal of rights from respondent to 
conservator. 

Order of court for conservator, §34-3-106. 
Transfers to minors. 

Liability to third persons, §35-7-118. 

Manner of creating custodial property, 
§35-7-110. 

Nomination of custodian in writing 
designating beneficiary of contractual 
rights, §35-7-104. 

Personal liability of custodians, §35-7-118. 

Trusts and trustees. 

Limitation on trustee’s personal liability, 
§35-15-1010. 

Partnership entering into after trust’s 
acquisition. 

Liability of trustee with interest as 
general partner, §35-15-1011. 


CONVICTIONS. 
Conservators for persons with 
disabilities. 
Petition for appointment. 
Content requirements, §34-3-104. 


COSTS. 
Adult guardianship and protective 
proceedings. 
Declining of jurisdiction due to unjustifiable 
conduct, §34-8-207. 
Aged persons. 
Public guardianship for the elderly, 
§34-7-105. 
Conservators for persons with 
disabilities. 
Attorney ad litem, §34-1-125. 
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COSTS —Cont’d 
Conservators for persons with 
disabilities —Cont’d 
Charging of costs of proceedings, §34-1-114. 
Payment of court costs by conservator, 
§34-1-113. 
Guardian and ward. 
Aged persons. 
Public guardianship for the elderly, 
§34-7-105. 
Guardians for adults. 
Adult guardianship and protective 
proceedings. 
Declining of jurisdiction due to 
unjustifiable conduct, §34-8-207. 
Guardians for minors. 
Attorney ad litem, §34-1-125. 
Charging of costs of proceedings, §34-1-114. 
Payment of court costs by guardian, 
§34-1-113. 
Trusts and trustees. 
Awarding proceeding involving trust, 
§35-15-1004. 


COUNTY TRUSTEES. 
Investment of trust funds. 
Authorized investments. 

Bond issues, §35-3-105. 


COURTS. 
Charitable trusts. 
Powers unimpaired by chapter, §35-9-104. 
Conservators for persons with 
disabilities. 
Powers, §34-1-121. 
Guardians for minors. 
Powers, §34-1-121. 


CREDIT UNIONS. 
Investments. 
Guaranteed by federal government. 
Security requirements. 
State law inapplicable, §35-3-120. 
Veterans’ administration. 
Investments. 
Guaranteed by federal government, 
§35-3-120. 


CRIMINAL LAW AND PROCEDURE. 
Judicial sales. 
Noncompliance with provisions, §35-5-107. 
Mortgages and deeds of trust. 
Judicial sales. 
Violations of provisions, §35-5-107. 


CURATORS. 
Fiduciaries. 
Uniform fiduciaries act, §§35-2-101 to 
35-2-112. 


CUSTODIANS. 
Fiduciaries. 
Uniform fiduciaries act, §§35-2-101 to 
35-2-112. 
Transfers to minors generally, §§35-7-101 
to 35-7-126. 


CY PRES. 
Charitable trusts. 
Modification or termination, §35-15-413. 
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CY PRES —Cont’d 
Charities. 
Gifts to charities, §35-13-114. 


D 


DAMAGES. 
Breach of trust, §35-15-1002. 
Punitive damages. 

Guardian and ward. 

Power of attorney. 
Noncompliance with attorney’s 
instructions, §34-6-109. 

Trusts and trustees. 

Breach of trust, §35-15-1002. 


DEATH. 
Community property trusts. 
Death of spouse, effect, §35-17-107. 
Conservators for persons with 
disabilities. 
Termination of conservatorship upon 
person’s death, §34-3-108. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Parent. 
Devolution of guardianship of minor upon 
survivor, §34-1-102. 
Power of attorney. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
TODS, §§35-12-101 to 35-12-113. 
Transfers to minors. 
Successor custodians upon custodian’s 
death, §35-7-119. 
Termination of custodianship upon minor’s 
death, §35-7-121. 


DEATH WITH DIGNITY. 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


DEBTORS AND CREDITORS. 
Settlor of trust. 
Creditor’s claims against settlor. 
Trust containing spendthrift provisions. 
Rules, §35-15-505. 
Trust beneficiary’s creditors. 
Attachment of distribution interest, 
§35-15-501. 
Discretionary interests, §35-15-504. 
Mandatory distribution overdue, 
§35-15-506. 
Spendthrift provisions, §35-15-502. 
State’s claims not subject to spendthrift 
protection, §35-15-503. 
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DEBTORS AND CREDITORS —Cont’d 
Trust beneficiary’s creditors —Cont’d 
Husband and wife, trust property conveyed 
by as tenants by the entirety. 
Immunity from claims of separate 
creditors, §35-15-510. 
Powers of appointment. 
Not reached by creditors, §35-15-509. 
Remainder interests. 
Not reached by creditors, §35-15-509. 
Removal or replacement power over trustee. 
Not reachable by creditors, §35-15-508. 
Trustee’s personal obligations. 
Trust property not subject to, §35-15-507. 


DEBTS. 
Transfers to minors. 
Transfers by obligors owing liquidated debt 
to minors, §35-7-108. 


DECEDENT®S’ ESTATES. 
Fiduciary access to digital assets act, 
§§35-8-101 to 35-8-118. 
Insurance policies. 
Executors and administrators. 


Issuance of policies on trust property, 
§35-50-105. 


DEEDS. 
Foreclosure. 
Judicial sales generally, §$35-5-101 to 
35-5-118. 
Judicial sales. 
Content requirements of deed 
memorializing sale, §35-5-104. 
General provisions, §§35-5-101 to 35-5-118. 
Transfers to minors. 
Manner of creating custodial property, 
§35-7-110. 
Nomination of custodian by deed, 
§35-7-104. 


DEFENSES. 
Breach of trust. 
Consent, release or ratification by 
beneficiaries. 
Trustee not liable, §35-15-1009. 
Reliance on trust instrument, §35-15-1006. 
Trusts and trustees. 
Breach of trust. 
Consent, release or ratification by 
beneficiaries. 
Trustee not liable, §35-15-1009. 
Reliance on trust instrument, 
§35-15-1006. 


DEFERRED OR ALTERNATIVE 
COMPENSATION PROGRAMS. 
Trusts and trustees. 
Uniform principal and income act. 
Allocation of receipts normally 
apportioned during administration of 
trust, §35-6-409. 
Insubstantial allocations not required, 
§35-6-408. 
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DEFINED TERMS. 
Accelerate the beneficial interest. 
Trusts and trustees, second trust 
distributions, §35-15-816. 
Accounts. 
Fiduciary access to digital assets act, 
§35-8-102. 
Actions. 
Uniform trust code, §35-15-103. 
Adults. 


Uniform transfers to minors act, §35-7-102. 


Adversary counsel. 
Guardianships and conservatorships 
generally, §34-1-101. 
Affiliate. 
Conflict between trustee’s fiduciary and 
personal interest, §35-15-802. 
Affiliated investment. 
Conflict between trustee’s fiduciary and 
personal interest, §35-15-802. 
Agents. 
Fiduciary access to digital assets act, 
§35-8-102. 
Another state. 
Uniform trust code, §35-15-108. 
Ascertainable standard. 
Uniform trust code, §35-15-103. 
Asset-backed security. 
Uniform principal and income act, 
§35-6-415. 
Attorney ad litem. 
Guardianships and conservatorships 
generally, §34-1-101. 
Attorney general and reporter. 
Charitable gifts, §35-13-102. 
Banks. 
Uniform fiduciaries act, §35-2-102. 
Beneficent. 
Charitable gifts, §35-13-102. 
Beneficial. 
Charitable gifts, §35-13-102. 
Beneficial interest. 
Uniform trust code, §35-15-103. 
Beneficiaries. 
Uniform trust code, §35-15-1083. 
Beneficiary form. 
TODS, §35-12-102. 
Beneficiary of the remainder interest. 
Uniform principal and income act, 
§35-6-102. 
Benefit pian. 


Uniform transfers to minors act, §35-7-102. 


Benefits. 
Uniform veterans’ guardianship law, 
§34-5-102. 
Brokers. 


Uniform transfers to minors act, §35-7-102. 


Carries. 
Fiduciary access to digital assets act, 
§35-8-102. 
Catalog of electronic communications. 
Fiduciary access to digital assets act, 
§35-8-102. 
Charitable beneficiary, §35-13-102. 


DEFINED TERMS —Cont’d 
Charitable gift, §35-13-102. 
Charitable purpose, §35-13-102. 

Prudent management of institutional funds, 

§35-10-102. 
Charitable trust. 

Uniform trust code, §35-15-103. 
Claims. 

Investment services trusts, §35-16-102. 
Closest relatives. 

Guardianships and conservatorships 

generally, $34-1-101. 
Community property. 

Community property trusts, §35-17-102. 
Community property trusts, §35-17-102. 
Conservator. 

Fiduciary access to digital assets act, 

§35-8-102. 

Uniform trust code, §35-15-103. 
Conservatorship. 

Guardianships and conservatorships 

generally, §34-1-101. 
Content of an electronic communication. 

Fiduciary access to digital assets act, 

§35-8-102. 
Corporate surety. 
Guardianships and conservatorships 
generally, §34-1-101. 
Corporate trustees. 
Trusts and trustees, special purpose 
entities, §35-15-1301. 
Courts. 
Charitable gifts, §35-13-102. 
Fiduciary access to digital assets act, 
§35-8-102. 
Guardianships and conservatorships 
generally, §34-1-101. 

Uniform transfers to minors act, §35-7-102. 
Creditors. 

Investment services trusts, §35-16-102. 
Custodial property. 

Uniform transfers to minors act, §35-7-102. 
Custodians. 

Fiduciary access to digital assets act, 

§35-8-102. 
Debt. 

Investment services trusts, §35-16-102. 
Decree. 

Community property trusts, §35-17-102. 
Definite beneficiary. 

Uniform trust code, §35-15-402. 
Delegate to an affiliate or associate 

agent. 

Conflict between trustee’s fiduciary and 

personal interest, §35-15-802. 
Derivative. 
Uniform principal and income act, 
§35-6-411. 
Designated ancestor. 
Trusts and trustees, special purpose 
entities, §35-15-1301. 
Designated recipient. 
Fiduciary access to digital assets act, 
§35-8-102. 
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DEFINED TERMS —Cont’d 
Devisee. 

TODS, §35-12-102. 
Digital asset. 

Fiduciary access to digital assets act, 
§35-8-102. 

Disabled person. 
Guardianships and conservatorships 
generally, §34-1-101. 
Discretionary charitable gift, §35-13-102. 
Disinterested person. 
Total return unitrusts, §35-6-108. 
Disposition. 

Investment services trusts, §35-16-102. 
Dissolution. 

Community property trusts, §35-17-102. 
Distribution beneficiary. 

Uniform trust code, §35-15-103. 
Distribution interest. 

Uniform trust code, §35-15-103. 
Durable power of attorney. 

Health care, §34-6-201. 

Uniform durable power of attorney act, 
§34-6-102. 

During marriage. 
Community property trusts, §35-17-102. 
Electronic. 

Fiduciary access to digital assets act, 
§35-8-102. 

Electronic communication. 

Fiduciary access to digital assets act, 
§35-8-102. 

Electronic communications service. 

Fiduciary access to digital assets act, 
§35-8-102. 

Emergencies. 

Adult guardianship and protective 

proceedings, §34-8-201. 
Endowment fund. 

Prudent management of institutional funds, 

§35-10-102. 
Entities. 

Trusts and trustees, special purpose 
entities, §35-15-1301. 

Uniform principal and income act, 
§35-6-401. 

Environmental law. 
Uniform trust code, §35-15-103. 
Estates. 

Incorporation provisions of section 
35-50-110 in will or trust instrument, 
§35-50-109. 

Uniform veterans’ guardianship law, 
§34-5-102. 

Excluded fiduciaries. 
Uniform trust code, §35-15-103. 
Family member. 

Trusts and trustees, special purpose 

entities, §35-15-1301. 
Fee or commission. 

Conflict between trustee’s fiduciary and 

personal interest, §35-15-802. 
Fiduciaries. 

Conflict between trustee’s fiduciary and 

personal interest, §35-15-802. 
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DEFINED TERMS —Cont’d 

Fiduciaries —Cont’d 
Fiduciary access to digital assets act, 

§35-8-102. 

Guardianships and conservatorships 
generally, §34-1-101. 

Incorporation of provisions of section 
35-50-110 in will or trust instrument, 
§35-50-109. 

Uniform fiduciaries act, §35-2-102. 

Uniform trust code, §35-15-103. 

Financial institutions. 

Guardianships and conservatorships 
generally, §34-1-101. 

Uniform transfers to minors act, §35-7-102. 

Foreign. 

Uniform trust code, §35-15-103. 

Foreign country. 

Uniform trust code, §35-15-103. 

Foreign jurisdiction. 

Uniform trust code, §35-15-103. 

Former spouse. 

Investment services trusts, §35-16-102. 

Future beneficiary. 

Trusts and trustees, second trust 
distributions, §35-15-816. 

General power of appointment. 
Representation by holder of power of 

appointment, §35-15-302. 

Generation-skipping tax, §35-50-122. 

Gift instrument, §35-13-102. 

Prudent management of institutional funds, 
§35-10-102. 

Governing instrument. 

Prudent investor act, §35-14-102. 

Guardian. 

Fiduciary access to digital assets act, 
§35-8-102. 

Uniform trust code, §35-15-103. 

Guardian ad litem, §34-1-101. 

Guardian or co-guardian, §34-1-101. 
Uniform transfers to minors act, §35-7-102. 
Uniform veterans’ guardianship law, 

§34-5-102. 

Health care. 

Durable power of attorney for health care, 
§34-6-201. 

Unemancipated minors, health care 
decisions for, §34-6-401. 

Health care decision. 

Durable power of attorney for health care, 
§34-6-201. 

Unemancipated minors, health care 
decisions for, §34-6-401. 

Health care institutions. 

Durable power of attorney for health care, 
§34-6-201. 

Unemancipated minors, health care 
decisions for, §34-6-401. 

Healthcare providers. 

Durable power of attorney for health care, 
§34-6-201. 

Unemancipated minors, health care 
decisions for, §34-6-401. 
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DEFINED TERMS —Cont’d 
Heirs. 
TODS, §35-12-102. 
Home state. 
Adult guardianship and protective 
proceedings, §34-8-201. 
Humane. 
Charitable gifts, §35-13-102. 
Humanitarian. 
Charitable gifts, §35-13-102. 
Improper motive. 
Trustees, discretionary powers, §35-15-814. 
Income. 
Uniform principal and income act, 
§35-6-102. 
Uniform veterans’ guardianship law, 
§34-5-102. 
Income trust. 
Total return unitrusts, §35-6-108. 
Information. 
Fiduciary access to digital assets act, 
§35-8-102. 
In good faith. 
Uniform fiduciaries act, §35-2-102. 
In loco parentis. 
Unemancipated minors, health care 
decisions for, §34-6-401. 
Institutional fund. 
Prudent management of institutional funds, 
§35-10-102. 
Institutions. 
Prudent management of institutional funds, 
§35-10-102. 
Interested distributee. 
Total return unitrusts, §35-6-108. 
Interested persons. 
Nonjudicial settlement agreements, 
§35-15-111. 
Interested trustee. 
Total return unitrusts, §35-6-108. 
Interests of the beneficiaries. 
Uniform trust code, §35-15-103. 
Internal revenue code. 
Generation-skipping tax, §35-50-122. 
Total return unitrusts, §35-6-108. 
Uniform trust code, §35-15-108. 
Investment advisor. 
Investment services trusts, §35-16-102. 
Investment decision. 
Investment services trusts, §35-16-102. 
Investments. 
Conflict between trustee’s fiduciary and 
personal interest, §35-15-802. 
Investment services trusts trust. 
Investment services trusts, §35-16-102. 
Irrevocable special needs trust. 
Trust containing spendthrift provisions, 
§35-15-505. 
Jurisdiction. 
Uniform trust code, §35-15-103. 
Least restrictive alternatives. 
Guardianships and conservatorships 
generally, §34-1-101. 
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DEFINED TERMS —Cont’d 
Legal representative. 
Uniform transfers to minors act, §35-7-102. 
Limited conservator. 
Fiduciary access to digital assets act, 
§35-8-102. 
Limited guardian. 
Fiduciary access to digital assets act, 
§35-8-102. 
Liquidating asset. 
Uniform principal and income act, 
§35-6-410. 
Member of the minor’s family. 
Uniform transfers to minors act, §35-7-102. 
Minors. 
Fiduciary access to digital assets act, 
§35-8-102. 
Guardianships and conservatorships 
generally, §34-1-101. 
Uniform transfers to minors act, §35-7-102. 
Net revenue. 
Investment of trust funds, §35-3-105. 
No-contest provisions. 
Trusts and trustees, §35-15-1014. 
Noncharitable irrevocable trust. 
Uniform trust code, §35-15-411. 
Online tool. 
Fiduciary access to digital assets act, 
§35-8-102. 
Original trust. 
Trusts and trustees, second trust 
distributions, §35-15-816. 
Other states. 
Uniform trust code, §35-15-103. 
Parties interested. 
Mortgages and deeds of trusts, §35-5-104. 
Payment. 
Deferred or alternative compensation 
programs, §35-6-409. 
Person. 
Durable power of attorney for health care, 
§34-6-201. 
Fiduciary access to digital assets act, 
§35-8-102. 
Guardianships and conservatorships 
generally, §34-1-101. 
Investment services trusts, §35-16-102. 
Prudent management of institutional funds, 
§35-10-102. 
TODS, §35-12-102. 
Uniform fiduciaries act, §35-2-102. 
Uniform transfers to minors act, §35-7-102. 
Uniform trust code, §35-15-103. 
Uniform veterans’ guardianship law, 
§34-5-102. 
Personal representative. 
Fiduciary access to digital assets act, 
§35-8-102. 
TODS, §35-12-102. 
Uniform transfers to minors act, §35-7-102. 
Person with a disability. 
Fiduciary access to digital assets act, 
§35-8-102. 
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DEFINED TERMS —Cont’d 
Person with a disability —Cont’d 
Guardianships and conservatorships 
generally, §34-1-101. 
Philanthropic. 
Charitable gifts, §35-13-102. 
Physician. 
Guardianships and conservatorships 
generally, §34-1-101. 
Power of appointment. 
Uniform trust code, §35-15-103. 
Power of attorney. 
Fiduciary access to digital assets act, 
§35-8-102. 
Power of withdrawal. 
Uniform trust code, §35-15-103. 
Principal. 

Fiduciary access to digital assets act, 
§35-8-102. 

Uniform fiduciaries act, §35-2-102. 

Uniform principal and income act, 
§35-6-102. 

Private foundations. 

Administration, restrictions on allowable 

actions or requirements, §35-9-108. 
Proceeds. 

Trust property conveyed by husband and 
wife as tenants by the entirety, 
§35-15-510. 

Program-related asset. 


Prudent management of institutional funds, 


§35-10-102. 
Property. 
Investment services trusts, §35-16-102. 
TODS, §35-12-102. 
Uniform trust code, §35-15-103. 
Property management plan. 
Guardianships and conservatorships 
generally, §34-1-101. 
Psychologist. 
Guardianships and conservatorships 
generally, §34-1-101. 
Public sales. 
Judicial sales, §35-5-112. 
Qualified beneficiary. 
Total return unitrusts, §35-6-108. 
Uniform trust code, §35-15-103. 
Qualified disposition. 
Investment services trusts, §35-16-102. 
Qualified trustee. 
Community property trusts, $35-17-102. 
Investment services trusts, §35-16-102. 
Reach. 
Uniform trust code, §35-15-103. 
Reasonably available. 
Unemancipated minors, health care 
decisions for, §34-6-401. 
Records. 
Fiduciary access to digital assets act, 
§35-8-102. 


Prudent management of institutional funds, 


§35-10-102. 
Register. 
TODS, §35-12-102. 
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DEFINED TERMS —Cont’d 
Registering entity. 

TODS, §35-12-102. 
Remainder interest. 

Uniform trust code, §35-15-103. 
Remote computing service. 

Fiduciary access to digital assets act, 

§35-8-102. 
Reserved power. 

Uniform trust code, §35-15-1038. 
Respondent. 

Guardianships and conservatorships 

generally, §34-1-101. 
Revocable. 

Uniform trust code, §35-15-103. 
Savings institutions. 

Uniform fiduciaries act, §35-2-102. 
Security. 

TODS, §35-12-102. 

Security account. 
TODS, §35-12-102. 
Separate fund. 
Deferred or alternative compensation 
programs, §35-6-409. 
Settlor. 

Uniform trust code, §35-15-103. 
Settlor spouses. 

Community property trusts, §35-17-102. 
Significant-connection state. 

Adult guardianship and protective 

proceedings, §34-8-201. 
Special purpose entity. 

Trusts and trustees, §35-15-1301. 
Spendthrift provision. 

Uniform trust code, §35-15-103. 
Spouse. 

Investment services trusts, §35-16-102. 
State. 

Uniform transfers to minors act, §35-7-102. 

Uniform trust code, §35-15-103. 
Successors in interest. 

Uniform trust code, §35-15-108. 
Tax-exempt. 

Charitable gifts, $35-13-102. 
Tenants. 

Uniform principal and income act, 

§35-6-102. 
Terms of a trust. 

Uniform trust code, §35-15-103. 
Terms of service agreement. 

Fiduciary access to digital assets act, 

§35-8-102. 
This state. 

Uniform trust code, §35-15-103. 
Total return unitrust, §35-6-108. 
Transferor. 

Investment services trusts, §35-16-102. 

Uniform transfers to minors act, §35-7-102. 
Transfers. 

Uniform transfers to minors act, §35-7-102. 
Trust. 

Generation-skipping tax, §35-50-122. 

Prudent investor act, §35-14-102. 
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DEFINED TERMS —Cont’d 
Trust advisor. 
Uniform trust code, §35-15-103. 
Trust company. 
Uniform transfers to minors act, §35-7-102. 
Trustees. 
Fiduciary access to digital assets act, 
§35-8-102. 
Generation-skipping tax, §35-50-122. 
Investment services trusts, §35-16-102. 
Prudent investor act, §35-14-102. 
Total return unitrusts, §35-6-108. 
Uniform principal and income act, 
§35-6-102. 
Uniform trust code, §35-15-103. 
Trust instrument. 
Uniform trust code, §35-15-103. 
Trustor. 
Total return unitrusts, §35-6-108. 
Trust protector. 
Uniform trust code, §35-15-103. 
Unitrust amount. 
Total return unitrusts, §35-6-108. 
Users. 
Fiduciary access to digital assets act, 
§35-8-102. 
Veterans administration. 
Uniform veterans’ guardianship law, 
§34-5-102. 
Wards. 
Uniform veterans’ guardianship law, 
§34-5-102. 
Wills. 
Fiduciary access to digital assets act, 
§35-8-102. 
Worthy. 
Charitable gifts, §35-13-102. 


DEPOSITIONS. 
Adult guardianship and protective 
proceedings. 
Witnesses located in other states. 
Deposition or other means of taking 
testimony, §34-8-106. 
Guardian and ward. 
Adult guardianship and protective 
proceedings. 
Witnesses located in other states. 
Deposition or other means of taking 
testimony, §34-8-106. 


DISABILITIES, PERSONS WITH. 
Actions. 
Compromise of matters in controversy. 
Power of court to approve and confirm, 
§34-1-121. 

Compromise in action or suit in which 
person with disability is party. 
Power of court to approve and confirm, 

§34-1-121. 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
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DISABILITIES, PERSONS WITH —Cont’d 
Funds of persons under $25,000. 
Disposition, §34-1-104. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Power of attorney. 
Durable power of attorney. 
Effect of death, disability or incapacity of 
principal, §34-6-105. 
Fiduciary relationship of attorney in fact 
with principal, §34-6-107. 
Representatives. 
Persons representing and binding others, 
§§35-15-301 to 35-15-305. 


DISCOVERY. 
Judicial sales. 
Discovery proceedings for nonresidents, 
§35-5-115. 


DISCRIMINATION. 
Private foundations. 

Race, religion or other protected 
classifications of employees, 
contributors, leadership, or 
beneficiaries of foundation. 

Restrictions on government entity 
mandates, §35-9-108. 


DISPOSITION OF FUNDS OF PERSON 
WITH A DISABILITY UNDER $25,000. 

Conservators for persons with 
disabilities, §34-1-104. 

Guardians for minors, §34-1-104. 

Minors, §34-1-104. 


DISTRICT ATTORNEYS GENERAL. 
Conservators for persons with 
disabilities. 
Abuse, mismanagement or failure to 
perform. 
Referral to office, §34-1-123. 
Guardians for minors. 
Abuse, mismanagement or failure to 
perform. 
Submittal of matter to office, §34-1-123. 


DIVORCE. 

Auctions and auctioneers. 

Auction sales in divorce proceedings, 
§35-5-113. 

Community property trusts. 

Effect of dissolution of marriage, 
§35-17-108. 

Guardianship of property of minor child 
awarded to parent best serving 
welfare of minor, §34-1-102. 

Judicial sales. 

Auction sales in divorce proceedings, 
§35-5-113. 


559 


DIVORCE —Cont’d 
Trusts and trustees. 
Loss resulting from trustee’s lack of 
knowledge. 
Trustee not liable, reasonable care 
exercised, §35-15-1007. 


DOGS. 
Trust created for care of animal or 
animals, §35-15-408. 


DRIVERS’ LICENSES. 
Conservators for persons with 
disabilities. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, §34-3-106. 


DURABLE POWER OF ATTORNEY. 

General provisions, §§34-6-101 to 34-6-112. 

Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


DURESS. 
Trusts. 
Creation induced by duress, §35-15-406. 
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ELDERLY PERSONS. 
Public guardianship for the elderly, 
§§34-7-101 to 34-7-105. 


ELECTRONIC SIGNATURES. 
Adult guardianship and protective 
proceedings. 
Electronic signatures in global and national 
commerce act, relation to, §34-8-502. 
Trusts and trustees. 
Electronic records and signatures, 
§35-15-1102. 


ELECTRONIC TRANSACTIONS. 
Electronic records. 
Trusts and trustees. 
Uniform trust code, §35-15-1102. 
Electronic signatures. 
Trusts and trustees. 
Uniform trust code, §35-15-1102. 
Fiduciary access to digital assets act, 
§§35-8-101 to 35-8-118. 
Trusts and trustees. 
Electronic records and signatures. 
Uniform trust code, §35-15-1102. 


ELEEMOSYNARY INSTITUTIONS. 

Gifts to charities, §§35-13-101 to 35-13-114. 

Prudent management of institutional 
funds, §§35-10-101 to 35-10-110. 


E-MAIL. 
Fiduciary access to digital assets act, 
§§35-8-101 to 35-8-118. 
Trusts and trustees. 
Electronic message. 
Permissible method of notice or sending 
documents, §35-15-109. 
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EMANCIPATION OF MINORS. 
Transfers to minors. 
Termination of custodianship, §35-7-121. 


EMERGENCIES. 
Conservators for persons with 
disabilities. 
Emergency guardian or conservator, 
§34-1-132. 
Guardians for minors. 


Emergency guardian or conservator, 
§34-1-132. 


EMINENT DOMAIN. 
Trusts and trustees. 
Uniform principal and income act. 
Allocation of receipts not normally 
apportioned during administration of 
trust, §35-6-404. 


ETHNICITY. 
Private foundations. 

Race, religion or other protected 
classifications of employees, 
contributors, leadership, or 
beneficiaries of foundation. 

Restrictions on government entity 
mandates, §35-9-108. 


EUTHANASIA. 
Power of attorney. 
Health care provider liability. 
Withholding or withdrawal of care. 
Act does not constitute euthanasia, 
§34-6-212. 


EVIDENCE. 
Adult guardianship and protective 
proceedings. 
Electronically transmitted documentary 
evidence. 
Best evidence rule not applicable, 
§34-8-106. 
Conservators for persons with 
disabilities. 
Appointment. 
Letters of conservatorship, §34-1-109. 
Rights of respondent, §34-3-106. 
Guardians for adults. 
Adult guardianship and protective 
proceedings. 
Electronically transmitted documentary 
evidence. 
Best evidence rule not applicable, 
§34-8-106. 
Guardians for minors. 
Letters of guardianship as evidence of 
appointment, §34-1-109. 
Trusts and trustees. 
Oral trusts. 
Clear and convincing evidence to 
establish, §35-15-407. 
Veterans’ guardianships. 
Necessity for guardian for incompetent, 
§34-5-108. 
Necessity for guardian for minor, §34-5-107. 
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EXECUTORS AND ADMINISTRATORS. 
Annuity contracts. 
Insurance companies, §35-3-113. 
Bonds, surety. 
Amount. 
Assets of trust deposited under binding 
agreement. 
Bonds for amount of interest only, 
§35-50-111. 
Conservators for persons with 
disabilities. 
When personal representative may be 
appointed as conservator, §34-1-120. 
Construction. 
Statutory powers of trustee. 
Power of court over fiduciary unaffected, 
§35-50-109. 
Endowment contracts. 
Insurance companies, §35-3-113. 
Fiduciaries. 
Revised uniform fiduciary access to digital 
assets act, §§35-8-101 to 35-8-118. 
Uniform fiduciaries act, §§35-2-101 to 
35-2-112. 
Foreign personal representatives, 
§35-50-107. 
Resident cofiduciary, §35-50-107. 
Guardians. 
When personal representatives may be 
appointed as guardian, §34-1-120. 
Housing authorities. 
Bond issues. 
Authorized investments, §35-3-115. 
Insurance. 
Policies. 
Issuance on trust property, §35-50-105. 
Premium allowed as credit on 
settlement, §35-50-105. 
Investments. 
Bond issues. 
State and federal, §35-3-112. 
Federal government. 
Bond issues, §35-3-112. 
Housing authorities, §35-3-115. 
Institutional funds, §§35-10-101 to 
35-10-110. 
Insurance companies, §35-3-113. 
Life contracts. 
Insurance companies, §35-3-113. 
Prudent investor act, §§35-14-101 to 
35-14-114. 
State government. 
Bond issues, §35-3-112. 
Tennessee Valley Authority obligations, 
§35-3-119. 
Uniform prudent investor act, §§35-14-101 
to 35-14-114. 
Investment services trusts, §§35-16-101 to 
35-16-112. 
Majority. 


Powers exercisable by majority, §35-50-113. 


Nonresidents. 
Appointments, §35-50-107. 


EXECUTORS AND ADMINISTRATORS 
—Cont’d 
Powers, §35-50-123. 
Statutory powers. 
Construction, §35-50-109. 
Enumerated, §35-50-110. 
Fiduciary. 
Defined, §35-50-109. 
Incorporation within instrument, 
§35-50-109. 
Public administrators, guardians and 
trustees. 
Appointment, §35-1-102. 
Representation. 
Persons representing and binding others, 
§§35-15-301 to 35-15-305. 
Transfers to minors. 
Other transfers by fiduciary, §35-7-107. 
Transfers authorized by will, §35-7-106. 


EXPRESS TRUSTS. 
Uniform trust code. 
Generally, §$35-15-101 to 35-15-1301. 


EXPUNCTION OF RECORDS. 
Conservators for persons with 
disabilities. 
No fiduciary appointed in action for 
appointment, §34-1-124. 
Guardians for minors. 
No fiduciary appointed in action for 
appointment, §34-1-124. 


F 


FEDERAL HOUSING ADMINISTRATION. 
Guarantees. 

Investments, §35-3-120. 

Loans, §35-3-120. 


FEDERAL NATIONAL MORTGAGE 
ASSOCIATION. 
Guarantees. 
Investments, §35-3-120. 
Security requirements. 
State law inapplicable, §35-3-120. 
Loans, §35-3-120. 
Security requirements. 
State law inapplicable, §35-3-120. 


FEES. 
Judicial sales. 

Auctioneer services, §35-5-112. 
Trusts and trustees. 

Special purpose entities, §35-15-1301. 


FIDUCIARIES. 
Bonds, surety. 
Amount of bond. 
Assets of trust deposited under binding 
agreement. 
Bonds for amount of interest only, 
§35-50-111. 
Checks. 
Drawn against deposits. 
Fiduciary’s account, §35-2-107. 
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FIDUCIARIES —Cont’d 
Checks —Cont’d 
Drawn against deposits —Cont’d 

Personal account of fiduciary, §35-2-109. 

Principal’s account, §35-2-108. 

Two or more fiduciaries, §35-2-110. 

Payable to fiduciary. 
Transferee’s liability, §35-2-106. 
Payable to third persons. 
Payee’s liability to principal, §35-2-105. 
Construction and interpretation. 
Uniform fiduciaries act, §35-2-112. 
Custodians. 
Transfers to minors generally, §§35-7-101 to 
35-7-126. 
Definitions. 
Uniform fiduciaries act, §35-2-102. 
Deposits. 
Fiduciary’s account. 
Checks drawn, §35-2-107. 
Personal account of fiduciary. 
Checks drawn, §35-2-109. 
Principal’s account. 
Checks drawn, §35-2-108. 
Two or more fiduciaries’ account. 
Checks drawn, §35-2-110. 
Digital assets, fiduciary access. 
Fiduciary access to digital assets act 
generally, §§35-8-101 to 35-8-118. 
Expedited limited healthcare fiduciaries, 

§34-1-133. 

Fiduciary access to digital assets act, 

§§35-8-101 to 35-8-118. 

Applicability of act. 

Relation to electronic signatures in global 
and national commerce act, 
§35-8-118. 

Uniform application and construction, 
§35-8-117. 

Applicability of chapter, §35-8-103. 
Authority of fiduciary, §35-8-115. 
Catalogue of electronic communications. 
Durable power of attorney, powers of 
attorney-in-fact under, §34-6-109. 
Compliance requirements of custodian, 
§35-8-116. 
Construction of act. 

Relation to electronic signatures in global 
and national commerce act, 
§35-8-118. 

Uniform application and construction, 

— §35-8-117. 
Definitions, §35-8-102. 
Direction to custodian using online tool or 
testamentary instrument, §35-8-104. 
Disclosures by custodian. 
Catalogs of electronic communications 
and digital assets. 
Deceased user, §35-8-108. 
Held in trust. 
Trustee is not original user, 
§35-8-114. 
Trustee is original user, §35-8-113. 
Principal, §35-8-110. 
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FIDUCIARIES —Cont’d 
Fiduciary access to digital assets act 
—Cont’d 
Disclosures by custodian —Cont’d 

Conservator or guardian of minor or 
person with a disability, digital asset 
disclosure to, §35-8-115. 

Contents of electronic communications. 

Deceased user, §35-8-107. 
Held in trust. 
Trustee is not original user, 
§35-8-112. 
Principal, §35-8-109. 

Digital assets held in trust. 

Trustee is original user, §35-8-111. 

Procedures for disclosing digital assets. 

Charges for cost of disclosure, 
§35-8-106. 
Scope of disclosure, §35-8-106. 
Segregation of assets causing undue 
burden, §35-8-106. 
Durable power of attorney. 
Powers of attorney-in-fact, §34-6-109. 

Duties of fiduciary, §35-8-115. 

Employers and employees, inapplicability, 
§35-8-103. 

Limitation of liability of custodian, 
§35-8-116. 

Order directing custodian to comply, 
§35-8-116. 

Relation to electronic signatures in global 
and national commerce act, §35-8-118. 

Scope of authority of fiduciary, §35-8-115. 

Standards of care of fiduciary, §35-8-115. 

Termination of user’s account, §35-8-115. 

Terms of service agreements. 

Directions overriding, §35-8-104. 

Effect of provisions generally, §35-8-105. 

Rights of user and fiduciary under, 
§35-8-105. 

Title of act, §35-8-101. 
Foreign fiduciaries, §35-50-107. 

Resident cofiduciary, §35-50-107. 
Health care. 

Expedited limited healthcare fiduciaries, 

§34-1-133. 

Housing authorities. 

Bond issues. 

Authorized investments, §35-3-115. 

Income tax. 

Marital deduction. 

Impairment of marital deduction under 
federal or state laws prohibited, 
§35-50-112. 

Insurance. 
Policies. 
Trust property, §35-50-105. 
Premiums allowed as credit on 
settlement, §35-50-105. 
Investments. 
Abuse of discretion, §35-3-117. 
Existing rules of law not affected, 
§35-3-116. 
Federal agencies, §35-3-111. 
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FIDUCIARIES —Cont’d 
Uniform fiduciaries act —Cont’d 


FIDUCIARIES —Cont’d 
Investments —Cont’d 


Guaranteed by federal government. 
Security requirements. 

State law inapplicable, §35-3-120. 
Housing authorities, §35-3-115. 
Institutional funds, §§35-10-101 to 

35-10-110. 

Liability to beneficiaries, §35-3-117. 

Nominee’s securities, §35-3-118. 

Open-end or closed-end management 
investment company securities, 

§35-3-117. 

Original investments. 
Retention, §35-3-116. 
Prudent investor act, §§35-14-101 to 

35-14-114. 

Tennessee Valley Authority obligations, 

§35-3-119. 

Uniform prudent investor act, §§35-14-101 

to 35-14-114. 

Investment services trusts, §§35-16-101 to 
35-16-112. 
Majority. 


Powers exercisable by majority, §35-50-113. 


Negotiable instruments. 
Transfer by fiduciary. 
Transferee’s liability to principal, 
§35-2-104. 
Nonresidents, 
Limitations on appointment of nonresident 
fiduciaries, §35-50-107. 
Resident cofiduciary, §35-50-107. 
Original investments. 
Retention. 
Procedure, §35-3-116. 
Payments to. 
Application of payments. 
Responsibility for application, §35-2-103. 
Power of attorney. 
Durable power of attorney. 
Effect of appointment of fiduciary, 
§34-6-104. 
Fiduciary relationship of attorney in fact 
with principal, §34-6-107. 
Powers, §35-50-123. 
Representation. 
Persons representing and binding others, 
§§35-15-301 to 35-15-3085. 
Resident cofiduciary, §35-50-107. 
Rights acquired from. 
Valid regardless of misapplications by 
fiduciary, §35-2-103. 
Title acquired from. 
Valid regardless of misapplication of 
fiduciary, §35-2-103. 
Transfers to minors. 
Other transfers by, §35-7-107. 
Trusts and trustees. 
Tennessee uniform trust code. 
Generally, §§35-15-101 to 35-15-1301. 
Uniform fiduciaries act. 
Bank. 
Defined, §35-2-102. 


Banking. 
Applicability of law, §35-2-111. 
Checks. 
Drawn against deposits. 
Fiduciary’s account, §35-2-107. 
Personal account of fiduciary, 
§35-2-109. 
Principal’s account, $35-2-108. 
Two or more fiduciaries, §35-2-106. 
Payable to fiduciary. 
Transferee’s liability, §35-2-106. 
Payable to third persons. 
Payee’s liability to principal, §35-2-105. 
Citation, §35-2-101. 
Construction. 
Uniformity of interpretation, §35-2-112. 
Definitions, §35-2-102. 
Deposits. 
Fiduciary’s account. 
Checks drawn, §35-2-107. 
Personal account of fiduciary. 
Checks drawn, §35-2-109. 
Principal’s account. 
Checks drawn, §35-2-108. 
Two or more fiduciary’s account. 
Checks drawn, §35-2-110. 
In good faith. 
Defined, §35-2-102. 
Law merchant. 
Applicability of cases, §35-2-111. 
Negotiable instruments. 
Applicability of law, §35-2-111. 
Transfer by fiduciary. 
Transferee’s liability to principal, 
§35-2-104. 
Payments to fiduciaries. 
Application of payments. 
Responsibility for payments, §35-2-103. 
Person. 
Defined, §35-2-102. 
Principal. 
Defined, §35-2-102. 
Rights acquired from fiduciaries. 
Valid regardless of misapplications by 
fiduciary, §35-2-103. 
Savings institutions. 
Applicability of law, §35-2-111. 
Defined, §35-2-102. 
Short title, §35-2-101. 
Title acquired from fiduciary. 
Valid regardless of misapplication of 
fiduciary, §35-2-103. 
Trusts. 
Applicability of law, §35-2-111. 


Uniform revised fiduciary access to 


digital assets act, §§35-8-101 to 
35-8-118. 


Veterans’ administration. 


Investments guaranteed by federal 
governments, §35-3-120. 


FIDUCIARY ACCESS TO DIGITAL 


ASSETS ACT, §§35-8-101 to 35-8-118. 
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FINES. 
Catastrophic illnesses, fundraising for. 
Trusts and trustees. 
Appeal of civil penalties, §35-11-107. 


FORECLOSURE. 
Judicial sales. 
General provisions, §§35-5-101 to 35-5-118. 
Mortgages and deeds of trust, §§35-5-101 
to 35-5-113. 
Trusts and trustees. 
Beneficial interests, powers of appointment 
and reserved powers. 
Judicial foreclosure prohibited, 
§35-15-509. 


FOREIGN JUDGMENTS. 
Adult guardianship and protective 
proceedings. 
Registration of conservatorship or 
guardianship orders from other state. 
Filing as foreign judgment, §34-8-401. 


FORFEITURES. 
Trusts and trustees. 
Enforcement of no-contest, in terrorem or 
forfeiture provisions, §35-15-1014. 


FORMS. 
Conservators for persons with 
disabilities. 
Notice of hearing on petition for 
appointment, §34-1-108. 
Transfers to minors. 
Manner of creating custodial property, 
§35-7-110. 
Nomination of custodian, §35-7-104. 


FOUNDATIONS. 
Private foundations, §§35-9-101 to 
35-9-108. 


FRAUD. 
Trusts. 
Creation induced by fraud, §35-15-406. 


FUNDS. 
Institutional funds. 
Prudent management, §§35-10-101 to 
35-10-110. 


FUNDS OF MINORS OR PERSONS WITH 
DISABILITIES UNDER $25,000. 
Child support. 
Disposition, §34-1-104. 
Conservators for persons with 
disabilities. 
Disposition, §34-1-104. 
Disabled persons. 
Disposition, §34-1-104. 
Disposition, §34-1-104. 
Guardian ad litem. 
Appointment in distribution proceeding, 
§34-1-104. 
Guardians for minors. 
Disposition, §34-1-104. 
Handicapped persons. 
Disposition, §34-1-104. 
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FUNDS OF MINORS OR PERSONS WITH 
DISABILITIES UNDER $25,000 
—Cont’d 

Mentally ill. 

Disposition, §34-1-104. 


FUTURE INTERESTS. 
Perpetuities. 
Charitable gifts. 
Validity under rule against perpetuities, 
§35-13-108. 


G 


GENDER. 
Private foundations. 

Race, religion or other protected 
classifications of employees, 
contributors, leadership, or 
beneficiaries of foundation. 

Restrictions on government entity 
mandates, §35-9-108. 


GENERATION-SKIPPING TRANSFER 
TAX. 
Definitions, §35-50-122. 
Trusts and trustees. 
Authority to preclude or minimize 
imposition of tax, §35-50-122. 
Definitions, §35-50-122. 


GIFTS. 
Charitable gifts. 
Gifts to charities generally, §§35-13-101 to 
35-13-114. 
Conservators for persons with 
disabilities. 
Gift program authorization, §34-1-122. 
Power of attorney, §34-6-110. 
Transfers to minors. 
Transfer by irrevocable gift, §35-7-105. 


GIFTS TO MINORS. 
Uniform transfers to minors act 
generally, §§35-7-101 to 35-7-126. 


GUARANTEE. 

Federal housing administration, 
§35-3-120. 

Federal national mortgage association, 
§35-3-120. 


GUARDIAN AD LITEM. 
Conservators for persons with 
disabilities. 
Appointment on filing of petition for 
conservator, duties, report, §34-1-107. 
Attorney ad litem appointment. 
Recommendation of guardian ad litem, 


§34-1-125. 
Fee. 
Charging of costs of proceedings, 
§34-1-114. 


Payment by conservator, §34-1-113. 
Fiduciaries. 
Uniform fiduciaries act, §§35-2-101 to 
35-2-112. 
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GUARDIAN AD LITEM —Cont’d 
Funds of persons with disabilities or 
minors under $25,000. 

Appointment in distribution proceeding, 
§34-1-104. 

Guardians for minors. 

Appointment on filing of petition for 
appointment of guardian, duties, 
report, §34-1-107. 

Attorney ad litem appointment. 

Recommendation of guardian ad litem, 


§34-1-125. 
Fee. 
Charging of costs of proceedings, 
§34-1-114. 


Payments by guardian, §34-1-113. 
Reports. 
Appointment on filing of petition for 
guardianship or conservatorship, 
§34-1-107. 


GUARDIAN AND WARD. 
Accounts and accounting. 

Veterans’ guardianships, §§34-5-111, 
34-5-112. 

Adult guardianship and protective 
proceedings, §§34-8-101 to 34-8-503. 

Acceptance of transfer from other state, 
§34-8-302. 

Actions court may request other court to 
perform, §34-8-105. 

Applicability of general definitions 
regarding guardians and conservators, 
§34-8-102. 

Applicability of statutory provisions, 
§34-8-503. 

Appointment of conservator or guardian. 

Declining of jurisdiction due to 
inappropriate forum, §34-8-206. 

Declining of jurisdiction due to 
unjustifiable conduct, §34-8-207. 

Exclusive and continuing jurisdiction, 
§34-8-205. 

General jurisdiction, §34-8-203. 

Notice of petition, §34-8-208. 


Proceedings in multiple states, §34-8-209. 


Special jurisdiction, §34-8-204. 
Appropriate forum. 

Declining of jurisdiction, §34-8-206. 
Citation of provisions, §34-8-101. 
Communication between courts, §34-8-104. 
Conflict of other orders issued. 

Exclusive jurisdiction, §34-8-202. 
Construction of statutory provisions, 

§34-8-501. 
Definitions, §§34-1-101, 34-8-102. 

Jurisdiction, definitions specific to, 

§34-8-201. 
Denial of petition to accept transfer from 
other state, effect, §34-8-302. 
Dismissal of proceeding. 
Declining of jurisdiction due to 
inappropriate forum, §34-8-206. 


GUARDIAN AND WARD —Cont’d 
Adult guardianship and protective 


proceedings —Cont’d 

Electronically transmitted documentary 
evidence. 

Best evidence rule not applicable, 
§34-8-106. 

Electronic signatures in global and national 
commerce act, relation to, §34-8-502. 

Emergency petition for appointment of 
conservator or guardian. 

Jurisdiction, §34-8-204. 

Foreign countries treated as states for 
purposes of provisions, §34-8-103. 

International application of provisions, 
§34-8-103. 

Issuance of protective order. 

Declining of jurisdiction due to 
inappropriate forum, §34-8-206. 

Declining of jurisdiction due to 
unjustifiable conduct, §34-8-207. 

Exclusive and continuing jurisdiction, 
§34-8-205. 

General jurisdiction, §34-8-203. 

Notice of petition, §34-8-208. 

Proceedings in multiple states, §34-8-209. 

Special jurisdiction, §34-8-204. 

Jurisdiction, §§34-8-201 to 34-8-209. 

Declining of jurisdiction due to 
inappropriate forum, §34-8-206. 

Declining of jurisdiction due to 
unjustifiable conduct, §34-8-207. 

Definitions, §34-8-201. 

Exclusive and continuing jurisdiction, 
§34-8-205. 

Exclusive jurisdiction, §34-8-202. 

General jurisdiction, §34-8-203. 

Notice of petition, §34-8-208. 

Performing requests from other courts, 
§34-8-105. 

Proceedings in multiple states, §34-8-209. 

Significant connection with state, 
determining, §34-8-201. 

Special jurisdiction, §34-8-204. 

Party participation in court 
communications, §34-8-104. 

Record of communications between courts, 
§34-8-104. 

Registration of conservatorship or 
guardianship orders from other state, 
§34-8-401. 

Enforcement of registered orders, 
§34-8-402. 

Powers of guardian or conservator 
following registration, §34-8-402. 

Requests between courts. 

Actions court may request other court to 
perform, §34-8-105. 

Stay of proceeding. 

Declining of jurisdiction due to 
inappropriate forum, §34-8-206. 

Title of provisions, §34-8-101. 

Transfer of guardianship or 
conservatorship. 

From other state, §34-8-302. 
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GUARDIAN AND WARD —Cont’d 
Adult guardianship and protective 
proceedings —Cont’d 
Transfer of guardianship or conservatorship 
—Cont’d 

To other state, §34-8-301. 

Transitional provisions, §34-8-503. 
Witnesses located in other states. 
Deposition or other means of taking 
testimony, §34-8-106. 
Aged persons. 
Public guardianship for the elderly, 
§§34-7-101 to 34-7-105. 
Appeals. 
Veterans. 

Application of other laws to chapter, 

§34-5-121. 
Bonds, surety. 
Amount of bond. 

Assets of trust deposited under binding 
agreement. 

Bonds for amount of interest only, 
§35-50-111. 
Veterans. 

Discharge of guardian. 

Release of sureties, §34-5-119. 

Form, §34-5-110. 

Compensation. 
Veterans, §34-5-113. 
Conflicts of law. 
Veterans, §34-5-121. 
Construction. 
Public guardianship for the elderly, 
§34-7-102. 
Veterans, §34-5-120. 
Costs. 
Aged persons. 
Public guardianship for the elderly, 
§34-7-105. 
County courts. 
Sale of property of persons under disability, 
§34-1-116. 
Definitions. 
Veterans, §34-5-102. 
Elderly persons. 
Public guardianship for the elderly, 
§§34-7-101 to 34-7-105. 
Executors and administrators. 
Fiduciaries. 
Uniform fiduciaries act, §§35-2-101 to 
35-2-112. 
Fiduciaries. 
Revised uniform fiduciary access to digital 
assets act. 

Conservator or guardian of minor or 
person with a disability, digital asset 
disclosure to, §35-8-115. 

Generally, §§35-8-101 to 35-8-118. 

Uniform fiduciaries act, §§35-2-101 to 
35-2-112. 
Housing authorities. 
Bond issues. 
Authorized investments, §35-3-115. 
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GUARDIAN AND WARD —Cont’d 
Insurance. 
Policies. 

Insurance on trust property, §35-50-105. 
Premiums allowed as credit on 
settlement, §35-50-105. 

Investments. 
Annuity contracts. 

Insurance companies, §35-3-113. 
Banks and banking. 

Certificate of deposit and saving accounts, 

§35-3-114. 
Bond issues. 

Federal securities, §35-3-112. 

State securities, §35-3-112. 
Certificates of deposit, §35-3-114. 
Endowment contracts. 

Insurance companies, §35-3-113. 
Federal agencies, §35-3-111. 

Federal securities, §35-3-112. 

Housing authorities, §35-3-115. 

Institutional funds, §§35-10-101 to 
35-10-110. 

Insurance companies, §35-3-113. 

Life contracts. 

Insurance companies, §35-3-113. 
Nominee’s securities, §35-3-118. 
Original investments. 

Retention, §35-3-116. 

Procedure, §35-3-116. 
Prudent investor act, §§35-14-101 to 
35-14-114. 
Saving accounts, §35-3-114. 
State securities, §35-3-112. 
Uniform prudent investor act, §§35-14-101 
to 35-14-114. 
Majority. 
Powers exercisable by majority, §35-50-113. 
Mental health. 
Commitment to veterans administration 
and other federal agency, §34-5-118. 
Sale of property of persons under disability, 
§34-1-116. 
Nonresidents. 
Limitations on appointment of nonresident 
fiduciaries, §35-50-107. 
Notice. 
Adult guardianship and protective 
proceedings. 

Issuance of protective order. 

Notice of petition, §34-8-208. 

Transfer of guardianship or 
conservatorship from other state, 
§34-8-302. 

Transfer of guardianship or 
conservatorship to other state, 
§34-8-301. 

Veterans. 
Petition for appointment, §34-5-109. 
Old persons. 
Public guardianship for the elderly, 
§§34-7-101 to 34-7-105. 
Penalties. 
Veterans. 
Failure to account, §34-5-112. 
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GUARDIAN AND WARD —Cont’d 
Power of attorney. 
Durable power of attorney. 
Effect of appointment of guardian, 
§34-6-104. 
Fiduciary relationship of attorney in fact 
with principal, §34-6-107. 
General provisions, §§34-6-201 to 
34-6-218. 
Power of attorney for care of minor child. 


Effect of order appointing legal guardian, 


§34-6-306. 
Punitive damages. 
Noncompliance with attorney’s 
instructions, §34-6-109. 
Powers of guardians, §35-50-123. 
Public guardianship for the elderly, 
§§34-7-101 to 34-7-105. 
Qualifications. 
Nonresident guardians. 
Limitations on appointment of 
nonresident fiduciaries, §35-50-107. 
Records. 
Veterans. 
Supply to veterans administration, 
§34-5-117. 
Reports. 
Investments. 


State and federal bond issues, §35-3-112. 


Representation. 

Persons representing and binding others, 
§§35-15-301 to 35-15-305. 
Transfers to minors. 
Ineligibility, death or incapacity of 
custodian. 
Successor custodian, §35-7-119. 
Other transfers by fiduciary, §35-7-107. 
Trusts and trustees. 
Revocable trusts. 
Guardian exercising powers of settlor, 
§35-15-602. 

Uniform adult guardianship and 
protective proceeding jurisdiction 
act, §§34-8-101 to 34-8-503. 

Veterans’ guardianships. 

Accounts and accounting. 


Certificate of examination of securities or 


investments, §34-5-111. 
Failure to account. 
Penalties, §34-5-112. 
Hearing. 
Notice, §34-5-111. 
Investments. 
Certificate of examination, §34-5-111. 
Notice. 
Hearing, §34-5-111. 
Property from sources other than 
veterans administration, §34-5-111. 
Administrator. 
Defined, §34-5-102. 
Party in interest, §34-5-103. 
Appeals. 
Application of other laws to chapter, 
§34-5-121. 


GUARDIAN AND WARD —Cont’d 
Veterans’ guardianships —Cont’d 


Applicability of chapter, §34-5-122. 
Benefits. 
Defined, §34-5-102. 
Bonds of guardians. 
Form, §34-5-110. 
Citation, §34-5-101. 
Compensation, §34-5-113. 
Conflict of laws, §34-5-121. 
Construction of chapter, §34-5-120. 
Definitions, §34-5-102. 
Discharge of guardian. 
Procedure, §34-5-119. 
Estate. 
Defined, §34-5-102. 
Evidence. 
Necessity for guardian for incompetent, 
§34-5-108. 
Necessity for guardian for minor, 
§34-5-107. 
Guardian. 
Defined, §34-5-102. 
Income. 
Application to ward, spouse and minor 
children only, §34-5-116. 
Defined, §34-5-102. 
Investments. 
Disposition of income, §34-5-116. 
Time allowed to make, §34-5-115. 
Types of securities, §34-5-114. 
Jury trial. 
Right of ad litem, §34-5-121. 
Minors. 
Evidence of necessity for guardian, 
§34-5-107. 
Notice. 
Petition for appointment, §34-5-109. 
Petition for appointment of guardian, 
§34-5-106. 
Notice, §34-5-109. 
Prior to payment of benefits, §34-5-104. 
Records. 
Supply to veterans administration, 
§34-5-117. 
Short title, §34-5-101. 
Veterans administration. 
Defined, §34-5-102. 
Wards. 
Defined, §34-5-102. 
Number. 
Limitation of number, §34-5-105. 


GUARDIANS FOR MINORS. 
Abandonment of child. 


Duties of children’s services department, 
§34-1-103. 


Abuse of duties, §34-1-123. 
Accounting to court, §34-1-111. 


Examination of annual accounting, 
§34-1-131. 

Termination upon minor reaching 18 years 
of age, §34-2-106. 

Transfer of fiduciary relationship, 
§34-1-117. 
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GUARDIANS FOR MINORS —Cont’d 
Actions. 
Appointment, §34-2-101. 
Appointment. 
Actions, §34-2-101. 
Attorney ad litem, §34-1-125. 
Evidence, §34-1-109. 
Guardian ad litem appointed to represent 
respondent, §34-1-107. 
Hearings, §34-1-108. 
Letters of guardianship. 
Issuance, §34-1-129. 
Liability for acts done pursuant to order, 
§34-1-109. 
No fiduciary appointed in action for 
appointment. 
Expunction of record, §34-1-124. 
Petition, §34-1-106. 
Content requirements, §34-2-104. 
Sworn, §34-2-104. 
Who may file, §34-2-102. 
Priority of persons to be considered, 
§34-2-103. 
Standby fiduciary, §34-1-119. 
Venue of actions, §34-2-101. 
When effective, §34-1-109. 
When people may be appointed, §34-1-120. 
Who may file petitions, §34-2-102. 
Attorney ad litem. 
Appointment, §34-1-125. 
Attorneys’ fees. 
Charging of costs of proceedings, §34-1-114. 
Payment by guardian, §34-1-113. 
Bonds, surety, §34-1-105. 
Standby fiduciary, §34-1-119. 
Transfer of fiduciary relationship, 
§34-1-117. 
Children’s services department. 
Duties when no natural guardian or child 
abandoned, §34-1-103. 
Child support. 
Obligation of parents. 
Funds of minor held by guardian not 
expended to relieve, §34-1-102. 
Clerks of court. 
Duties, §34-1-128. 
Examination of annual accounting, 
§34-1-131. 
Forms for inventory, receipts and 
expenditures. 
Clerk may prescribe, §34-1-130. 
Compensation, §34-1-112. 
Conservators for persons with 
disabilities. 
Disability of minor attaining 18 years of 
age. 
Guardian automatically to continue as 
é conservator, §34-2-106. 
Contempt. 
Failure to file accounting with court, 
§34-1-111. 
Failure to file inventory of minor’s property, 
§34-1-110. 
Continuation of guardianship, §34-2-106. 
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GUARDIANS FOR MINORS —Cont’d 
Costs. 

Attorney ad litem, §34-1-125. 

Charging of costs of proceedings, §34-1-114. 

Payment of court costs by guardian, 
§34-1-113. 

Courts. 
Powers, §34-1-121. 
Definitions, §34-1-101. 
Disability of minor attaining 18 years of 
age. 

Guardian automatically to continue as 
conservator, §34-2-106. 

Disposition of funds under $25,000, 
§34-1-104. - 

Distribution of assets. 

Termination of guardianship, §34-2-106. 
Distribution of property. 

Receipt, §34-1-118. 

To persons other than minor, §34-1-122. 
District attorneys general. 

Abuse, mismanagement or failure to 
perform. 

Submission of matter to office, §34-1-123. 
Divorce. 

Award of guardianship of property of minor 

child, §34-1-102. 
18 years of age. 

Termination or continuation of 
guardianship upon minor reaching, 
§34-2-106. 

Eligible persons, §34-1-120. 
Emergency guardian or conservator. 
Appointment, §34-1-132. 
Removal, §34-1-132. 
Evidence. 

Letters of guardianship as evidence of 

appointment, §34-1-109. 
Executors and administrators. 

When personal representatives may be 

appointed as guardian, §34-1-120. 
Expedited limited healthcare fiduciaries. 

Circumstances under which appointed, 
§34-1-133. 

Expenditures to persons other than 
minor, §34-1-122. 
Expunction of records. 

No fiduciary appointed in action for 
appointment, §34-1-124. 

Failure to perform duties, §34-1-123. 

Final accounting, §34-2-106. 

Forms for inventory, receipts and 
expenditures. 

Clerk may prescribe, §34-1-130. 

Funds of minor under $25,000. 

Disposition, §34-1-104. 

Guardian ad litem. 

Appointment on filing of petition for 
appointment of guardian, duties, 
report, §34-1-107. 

Attorney ad litem appointment. 

Recommendation of guardian ad litem, 
§34-1-125. 
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GUARDIANS FOR MINORS —Cont’d 
Guardian ad litem —Cont’d 
Fee. 
Charging of costs of proceedings, 
§34-1-114. 
Payments by guardian, §34-1-113. 
Hearings. 
Appointment, §34-1-108. 
Transfer of fiduciary relationship, 
§34-1-117. 
Hospitalization of respondent. 
Expedited limited healthcare fiduciaries. 
Circumstances under which appointed, 
§34-1-133. 
Income tax. 
Payment of fees for income tax preparation 
by guardian, §34-1-113. 
Indexes. 
Duties of court clerk to maintain, 
§34-1-128. 
Interest. 

Failure to account, §34-1-111. 
Inventories. 

Clerk may prescribe forms, §34-1-130. 

Filing list of property of minor, §34-1-110. 
Investments, §34-1-115. 

Court approval to change nature of 

investments, waiver, §34-1-115. 

Payment of management fees by guardian, 

§34-1-113. 
Judgments and decrees. 
Failure to account, §34-1-111. 
Juvenile courts. 
Actions for appointment of guardian of 
person only, §34-2-101. 
Letters of guardianship. 

Evidence of appointment, §34-1-109. 

Issuance, §34-1-124. 

Limited. 

Fiduciary granted less than full 
authority, §34-1-129. 
Liability for acts done pursuant to order 
of appointment, §34-1-109. 
Liability for failure to account, §34-1-111. 
Life-threatening situations. 
Hearings on petition for appointment, 
§34-1-108. 
Management of property, §34-1-110. 

Order of court. 

Where guardian needed, §34-2-105. 

Petitions for appointment. 

Content requirements, §34-2-104. 

Plan for property management, §34-1-115. 
Medical examinations. 

Charging of costs of proceedings, §34-1-114. 
Mismanagement of duties, §34-1-123. 
Motor vehicles. 

Sale of minor’s property, §34-1-116. 
Moving to another county, state or 

country. 

Transfer of fiduciary relationship, 

§34-1-117. 
Natural guardian. 
Children’s services department duties when 
no natural guardian, §34-1-103. 
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GUARDIANS FOR MINORS —Cont’d 
Natural guardian —Cont’d 
Funds of minor under $25,000. 
Delivery to, §34-1-104. 
Parents as joint and equal guardians, 
§34-1-102. 
Neglect of duties, §34-1-123. 
Notice. 
Duty of court clerk to issue, §34-1-128. 
Failure to file accounting with court, 
§34-1-111. 
Failure to file inventory of minor’s property, 
§34-1-110. 
Hearings on petition for appointment, 
§34-1-108. 
Necessity for standby fiduciary to function, 
§34-1-119. 
Petition for appointment, §34-1-106. 
Oaths, §34-1-109. 
Petitions for appointment to be sworn, 
§34-2-104. 
Orders of court. 
Where guardian needed, §34-2-105. 
Parents as joint and equal natural 
guardians, §34-1-102. 
Payments from property of minor, 
§34-1-113. 
Personal representatives. 
When appointed as guardian, §34-1-120. 
Petitions. 
Appointment, §34-1-106. 
Content requirements, §34-2-104. 
Sworn, §34-2-104. 
Who may file, §34-2-102. 
Transfer of fiduciary relationship, 
§34-1-117. 
Plan for property management, §34-1-115. 
Powers of courts, §34-1-121. 
Priorities. 
Persons to be considered for appointment, 
§34-2-103. 
Probate matters. 
Actions for appointment of guardian of 
person or property or both. 
Brought in court exercising probate 
jurisdiction, §34-2-101. 
Property management plan, §34-1-115. 
Receipt for property distributed, 
§34-1-118. 
Records. 
Duties of court clerk, §34-1-128. 
No fiduciary appointed in action for 
appointment. 
Expunction of record, §34-1-124. 
Removal. 
Abuse, neglect, mismanagement or failure 
to perform, §34-1-123. 
Reports. 
Examination of annual accounting, 
§34-1-131. 
Guardian ad litem on filing of petition for 
appointment of guardian, §34-1-107. 
Resignation, §34-1-117. 
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GUARDIANS FOR MINORS —Cont’d 
Revocation of authority. 
Failure to file accounting with court, 
§34-1-111. 
Failure to file inventory, §34-1-110. 
Sale of property, §34-1-116. 
Service of process. 
Petition for appointment, §34-1-106. 
Social security number of respondent. 
Given to fiduciary and clerk, placed in court 
record, use, §34-1-109. 
Standby fiduciary. 
Appointment, §34-1-119. 
Summons and process. 
Abuse, mismanagement or failure to 
perform. 
Summons to appear, §34-1-123. 
Duty of court clerk to issue summons, 
§34-1-128. 
Termination. 
Minor reaching 18 years of age, §34-2-106. 
Time. 
Accounting to court, §34-1-111. 
Termination upon minor reaching 18 
years of age, §34-2-106. 
Guardian ad litem appointed on filing of 
petition for guardian, §34-1-107. 
Hearings on petition for appointment, 
§34-1-108. 
Inventory filing, §34-1-110. 
Investments, §34-1-115. 
Transfer of fiduciary relationship, 
§34-1-117. 
Venue. 
Actions for appointment, §34-2-101. 
Where guardian needed. 
Court order, §34-2-105. 


H 


HANDICAPPED PERSONS. 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Funds of persons with disabilities under 
$25,000. 
Disposition, §34-1-104. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


HEALING ARTS. 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
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HEALING ARTS —Cont’d 
Living wills —Cont’d 
Durable power of attorney —Cont’d 


Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


HEALTH. 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Health care decisions act. 
Unemancipated minors, decisions for, 
§§34-6-401 to 34-6-406. 
Health care durable power of attorney, 
§$34-6-201 to 34-6-218. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Power of attorney. 
Durable power of attorney, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Registry of abusers, etc., of elderly or 
vulnerable individuals. 
Conservators for persons with disabilities. 
Petition for appointment. 
Content requirements, §34-3-104. 


HEALTH CARE DECISIONS. 
Children. 
Unemancipated minors, decisions for, 
§§34-6-401 to 34-6-406. 
Conservators for persons with 
disabilities. 
End of life decisions. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, 
§34-3-106. 
Expedited limited healthcare fiduciaries, 
§34-1-133. 
Fiduciaries. 
Expedited limited healthcare fiduciaries, 
§34-1-133. 
Minors. 
Unemancipated minors, decisions for, 
§§34-6-401 to 34-6-406. 
Unemancipated minors, decisions for, 
§§34-6-401 to 34-6-406. 
Definitions, §34-6-401. 
Health care provider immunity, §34-6-406. 
In loco parentis. 
Effect of standing, §34-6-404. 
Immunity for lawful provision of consent, 
§34-6-405. 
Persons eligible to act, $34-6-402. 
Procedures for which consent not 
permitted, §34-6-403. 
Scope of authority, §§34-6-403, 34-6-404. 
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HEALTH CARE DECISIONS —Cont’d 
Unemancipated minors, decisions for 
—Cont’d 
Scope of authority of decision-maker, 
§34-6-403. 
Who may make, §34-6-402. 


HEALTH CARE DURABLE POWER OF 
ATTORNEY. 

Generally, §§34-6-201 to 34-6-218. 

Unemancipated minors, health care 
decisions for, §§34-6-401 to 34-6-406. 


HEALTH CARE LIABILITY. 
Health care decisions. 
Unemancipated minors, decisions for. 
Health care provider immunity, 
§34-6-406. 


HEALTH MAINTENANCE 
ORGANIZATIONS. 
Durable power of attorney. 


General provisions, §§34-6-101 to 34-6-112. 


Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


HEARINGS. 
Conservators for persons with 
disabilities. 
Appointment, §34-1-108. 
Rights of respondent, §34-3-106. 
Termination or modification, §34-3-108. 
Transfer of fiduciary relationship, 
§34-1-117. 

Guardians for minors. 
Appointment, §34-1-108. 
Transfer of fiduciary relationship, 

§34-1-117. 


HONORARY TRUSTS. 
Animals, §35-50-110. 


HOSPITALS. 
Durable power of attorney. 


General provisions, §§34-6-101 to 34-6-112. 


Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


HOUSING. 
Federal housing administration. 
Guarantees. 
Investments and loans, §35-3-120. 


HOUSING AUTHORITIES. 
Banks and financial institutions. 
Bond issues. 
Authorized investments, §35-3-115. 


HOUSING AUTHORITIES —Cont’d 
Bond issues. 
Banks and financial institutions. 
Authorized investments, §35-3-115. 
Building and loan associations. 
Authorized investments, §35-3-115. 
Executives and administrators. 
Authorized investments, §35-3-115. 
Fiduciaries. 
Authorized investments, §35-3-115. 
Guardian and ward. 
Authorized investments, §35-3-115. 
Insurance companies. 
Authorized investments, §35-3-115. 
Municipalities. 
Authorized investments, §35-3-115. 
Political subdivisions. 
Authorized investments, §35-3-115. 
Public officers and employees. 
Authorized investments, §35-3-115. 
Savings and loan associations. 
Authorized investments, §35-3-115. 
Trust and trustees. 
Authorized investments, §35-3-115. 
Building and loan associations. 
Bond issues. 
Authorized investments, §35-3-115. 
Executors and administrators. 
Bond issues. 
Authorized investments, §35-3-115. 
Fiduciaries. 
Bond issues. 
Authorized investments, $35-3-115. 
Guardian and ward. 
Bond issues. 
Authorized investments, §35-3-115. 
Insurance companies. 
Bond issues. 
Authorized investments, §35-3-115. 
Municipal corporations. 
Bond issues. 
Authorized investments, §35-3-115. 
Political subdivisions. 
Bond issues. 
Authorized investments, §35-3-115. 
Public officers and employees. 
Bond issues. 
Authorized investments, §35-3-115. 
Savings and loan associations. 
Bond issues. 
Authorized investments, §35-3-115. 
Trust and trustees. 
Bond issues. 
Authorized investments, §35-3-115. 


HUSBAND AND WIFE. 
Community property trusts, §§35-17-101 
to 35-17-108. 


Trust property conveyed by husband and 


wife as tenants by the entirety. 


Immunity from claims of separate creditors, 


§35-15-510. 
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IMMUNITY. 
Fiduciary access to digital assets act. 
Limitation of liability of custodian, 
§35-8-116. 
Health care decisions. 
Unemancipated minors, decisions for. 
Health care provider immunity, 
§34-6-406. 
In loco parentis, immunity of person 
consenting as, §34-6-405. 
Power of attorney for care of minor 
child. 
Reliance on power, §34-6-308. 
Trusts and trustees. 
Trust property conveyed by husband and 
wife as tenants by the entirety. 
Immunity from claims of separate 
creditors, §35-15-510. 


INCAPACITATED PERSONS. 
Representatives. 
Persons representing and binding others, 
§§35-15-301 to 35-15-3085. 


INCOME TAX. 
Conservators for persons with 
disabilities. 
Payment of fees for preparation, §34-1-113. 
Fiduciaries. 
Marital deduction. 

Impairment of marital deduction under 
federal and state laws prohibited, 
§35-50-112. 

Guardians for minors. 
Payment of fees for income tax preparation 
by guardian, §34-1-113. 


INDEXES. 
Conservators for persons with 
disabilities. 
Duties of court clerk to maintain, 
§34-1-128. 
Guardians for minors. 
Duties of court clerk to maintain, 
§34-1-128. 


INFANTS. 
Transfers to minors. 
_Uniform transfers to minors act generally, 
§§35-7-101 to 35-7-126. 


INJUNCTIONS. 
Breach of trust, §35-15-1001. 
Trusts and trustees. 

Breach of trust, §35-15-1001. 


INSTITUTIONAL FUNDS, PRUDENT 
MANAGEMENT, §§35-10-101 to 
35-10-110. 

Agent for delegation of management and 
investment functions. 

Selection of agent, §35-10-105. 

Application to existing institutional 
funds, §35-10-108. 

Citation of act, §35-10-101. 
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INSTITUTIONAL FUNDS, PRUDENT 
MANAGEMENT —Cont’d 

Construction of act. 

Application to existing institutional funds, 

§35-10-108. 
Relation to electronic signatures in global 
and national commerce act, §35-10-109. 
Reviewing compliance, §35-10-107. 
Uniformity of application and construction, 
§35-10-110. 

Definitions, §35-10-102. 

Delegation of management and 
investment functions, §35-10-105. 

Diversification of investments, §35-10-103. 

Duty of loyalty, $35-10-103. 

Endowment fund. 

Appropriation for expenditure or 

accumulation, §35-10-104. 

Defined, §35-10-102. 

Rules of construction, §35-10-104. 
Factors for consideration, §35-10-103. 
Good faith and care of an ordinarily 

prudent person, §35-10-103. 

Management, investment or purpose. 

Release or modification of restrictions, 

§35-10-106. 

Relation to electronic signatures in 
global and national commerce act, 
§35-10-109. 

Reviewing compliance with act, 
§35-10-107. 

Risk and loss assessment, §35-10-103. 

Short title, §35-10-101. 

Special skills or expertise, duty to use, 
§35-10-103. 

Standards of conduct for investment of 
institutional funds, §35-10-103. 

Uniformity of application and 
construction, §35-10-110. 


INSURANCE. 
Decedents’ estates. 
Policies. 
Executors and administrators. 
Issuance on trust property, §35-50-105. 
Fiduciaries. 
Policies. 

Insurance on trust property, §35-50-105. 
Premiums allowed as credit on 
settlement, §35-50-105. 

Housing authorities. 
Bond issues. 
Authorized investments, §35-3-115. 
Power of attorney. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney. 
General provisions, §$34-6-201 to 
34-6-218. 
Life insurance unaffected, §34-6-213. 
Transfers to minors. 
Life insurance or endowment policies. 
Investments in or payment of premiums 
on, §35-7-113. 


INSURANCE —Cont’d 
Transfers to minors —Cont’d 
Life insurance or endowment policies 
—Cont’d 
Manner of creating custodial property, 
§35-7-110. 


INSURANCE COMPANIES. 
Investments. 
Guaranteed by federal government. 
Security requirements. 

State law inapplicable, §35-3-120. 
Housing authorities, §35-3-115. 
Institutional funds, §§35-10-101 to 

35-10-110. 

Tennessee Valley Authority obligations, 

§35-3-119. 

Veterans’ administration. 
Investments. 
Guarantee by federal government, 
§35-3-120. 


INTEREST. 
Conservators for persons with 
disabilities. 
Failure to account, §34-1-111. 
Guardians for minors. 
Failure to account, §34-1-111. 


INTERNET. 
Fiduciary access to digital assets act, 
§§35-8-101 to 35-8-118. 


INVENTORIES. 
Conservators for persons with 
disabilities. 
Clerk may prescribe forms, §34-1-130. 
List of disabled person’s property, 
§34-1-110. 

Guardians for minors. 
Clerk may prescribe forms, §34-1-130. 
Filing list of property of minor, §34-1-110. 


INVESTMENTS. 
Banks and financial institutions. 
Guaranteed by federal government. 
Security requirements. 

State law inapplicable, §35-3-120. 
Housing authorities, §35-3-115. 
Tennessee Valley Authority obligations, 

§35-3-119. 

Charitable trusts. 
Nonexempt investments. 
Prohibited, §35-9-101. 
Conservators for persons with 
disabilities, §34-1-115. 
Court approval to change nature of 

investments, waiver, §34-1-115. 

Payment of management fees, §34-1-113. 
Credit unions. 
Guaranteed by federal government. 
Security requirements. 
State law inapplicable, §35-3-120. 
Executors and administrators. 
Bonds of state and federal government, 
§35-3-112. 
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INVESTMENTS —Cont’d 
Executors and administrators —Cont’d 
Life, endowment or annuity contracts of life 
insurance companies, §35-3-113. 
Public housing authority obligations, 
§35-3-115. 
Tennessee Valley Authority obligations, 
§35-3-119. 
Guardian and ward, §§35-3-111 to 35-3-118. 
Guardians for minors, §34-1-115. 
Court approval to change nature of 
investments, waiver, §34-1-115. 
Payment of management fees by guardian, 
§34-1-113. 
Housing authorities. 
Authorized investments, §35-3-115. 
Institutional funds. 
General provisions, §§$35-10-101 to 
35-10-110. 
Municipal corporations. 
Housing authorities, §35-3-115. 
Tennessee Valley Authority obligations, 
§35-3-119. 
Prudent investor act, §§35-14-101 to 
35-14-114, 
Alteration of prudent investor rule. 

Terms of instrument, §35-14-103. 

Care, skill and caution, duty to exercise, 
§35-14-104. 

Delegation of functions, §35-14-111. 

Compliance with rule, determining, 
§35-14-110. 

Costs, incurring, §35-14-109. 

Court’s power not abrogated or restricted, 
§35-14-114. 

Definitions, §35-14-102. 

Delegation of functions, §35-14-111. 

Deposits, qualified investments, §35-14-105. 

Deviation from terms of instrument. 

Court authority, §35-14-114. 

Diversification of investment, duty, 
§35-14-105. 

Duty to comply with prudent investor rule, 
§35-14-108. 

Effective date, §35-14-113. 

Existing trusts, applicability to, §35-14-113. 

Facts and circumstances existing at time of 
decision. 

Determining compliance, §35-14-110. 
Holding property, §35-14-105. 
Impartiality, §35-14-108. 

Inception of trust, duties, §35-14-106. 

Incurring costs, §35-14-109. 

Interest of beneficiaries. 

Duty to invest and manage property, 
§35-14-107. 

Language invoking standard of act, 
§35-14-112. 

Life insurance. 

Duty to retain or own, §35-14-105. 

Loyalty, §35-14-107. 
Portfolio strategy. 
Evaluating trustee’s decisions, 
§35-14-104. 
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INVESTMENTS —Cont’d 
Prudent investor act —Cont’d 
Prudent investor rule, §35-14-103. 
Retention and disposition of assets. 
Decision on receiving trust property, 
§35-14-106. 
Risk and return objectives, §35-14-104. 
Short title, §35-14-101. 
Standard of care, §35-14-104. 
Language invoking standard of act, 
§35-14-112. 
Tennessee uniform prudent investor act of 
2002. 
Short title, §35-14-101. 
Trusts and trustees. 
Uniform trust code. 
Incorporation of prudent investor act, 
§35-15-901. 
Two or more beneficiaries. 
Impartiality of trustee, §35-14-108. 
Public officers and employees. 
Housing authorities, §35-3-115. 
Tennessee Valley Authority obligations, 
§35-3-119. 
Tennessee Valley Authority obligations, 
§35-3-119. 
Trusts and trustees. 
Conflict between trustee’s fiduciary and 
personal interest, §35-15-802. 
Investment of trust funds, §§35-3-101 to 
35-3-124. 
Uniform prudent investor act. 
Incorporation in chapter, §35-15-901. 
Whole property of 2 or more trusts. 
Records maintained clearly indicating 
respective interests, §35-15-810. 
Uniform prudent investor act, §§35-14-101 
to 35-14-114. 
Veterans’ guardianships. 
Disposition of income, §34-5-116. 
Time allowed to make, §34-5-115. 
Types of securities, §34-5-114. 


INVESTMENT SECURITIES. 
Investment services trusts, §§35-16-101 to 
35-16-112. 
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JUDGMENTS AND DECREES. 
Adult guardianship and protective 
proceedings. 
Registration of conservatorship or 
guardianship orders from other state. 
Filing as foreign judgment, §34-8-401. 
Conservators for persons with 
disabilities. 
Failure to account, §34-1-111. 
Foreign judgments. 
Adult guardianship and protective 
proceedings. 
Registration of conservatorship or 
guardianship orders from other state. 
Filing as foreign judgment, §34-8-401. 
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JUDGMENTS AND DECREES —Cont’d 
Guardians for adults. 
Adult guardianship and protective 
proceedings. 
Registration of conservatorship or 
guardianship orders from other state. 
Filing as foreign judgment, §34-8-401. 
Guardians for minors. 
Failure to account, §34-1-111. 
Judicial sales. 
Action by creditor for balance still owing 
after sale. 
Deficiency judgment for total amount of 
indebtedness, §35-5-117. 
Transfers to minors. 
Transfers by obligors on judgments to 
minors, §35-7-108. 


JUDICIAL SALES. 
Action by creditor for balance still owing 
after sale. 
Deficiency judgment for total amount of 
indebtedness, §35-5-117. 
Adjournment or postponement without 
additional publication of notice, 

§35-5-101. 

Applicability of provisions. 
Tax liens, sales for. 

Provisions not applicable, §35-5-118. 
Attendance of trustee, §35-5-114. 
Auctioneer services. 

Fees, §35-5-112. 
Bidding. 
Reopened bidding, §35-5-110. 
State. 
Authority to bid, §35-5-111. 
Court costs. 
Additional court service costs, §35-5-112. 
Criminal law and procedure. 
Noncompliance with provisions, §35-5-107. 
Deeds. 
Content requirements of deed 
memorializing sale, §35-5-104. 
Deficiency judgments. 
Action by creditor for balance still owing 
after sale, §35-5-117. 
Division of land sold. 
When made, §35-5-108. 
Divorce. 
Auction sales in divorce proceedings, 
§35-5-113. 
Fees. 
Auctioneer services, §35-5-112. 
Limitation of actions. 
Action by creditor for balance still owing 
after sale. 
Deficiency judgment for total amount of 
indebtedness, §35-5-117. 
Misdemeanors. 
Noncompliance deemed misdemeanor, 
§35-5-107. 
Nonresidents. 
Discovery proceedings for, §35-5-115. 
Notice. 
Adjournment or postponement without 
additional publication, §35-5-101. 


INDEX 574 
JUDICIAL SALES —Cont’d K 
Notice —Cont’d 
Contents, §35-5-104. KNOWLEDGE. 


Copy to debtor prior to sale, §35-5-101. 
Failure to give. 
Sale not void, §35-5-106. 

Newspaper notice dispensed with, 
§35-5-102. 

Noncompliance. 

Damages, §35-5-107. 
Deemed misdemeanor, §35-5-107. 
Sale not void, §35-5-106. 

Posting, §35-5-103. 

Twenty days by publication, §35-5-101. 

Written notices. 

Posting, §35-5-103. 
Printed notice unavailable, §35-5-105. 
Postponement of sale. 

Adjournment or postponement without 
additional publication of notice, 
§35-5-101. 

Presumptions. 

Action by creditor for balance still owing 
after sale. 

Presumption that sale price equal to fair 
market value, §35-5-117. 
Statute of limitations. 

Action by creditor for balance still owing 
after sale. 

Deficiency judgment for total amount of 
indebtedness, §35-5-117. 
Taxation. 

Liens. 

Provisions not applicable, §35-5-118. 
Time of sale, §35-5-109. 
Trustees. 

Attendance at foreclosure, §35-5-114. 

Necessary party, trustee as, §35-5-116. 

Successor trustees, §35-5-114. 


JURISDICTION. 
Adult guardianship and protective 
proceedings, §§34-8-201 to 34-8-209. 
Guardian and ward. 
Adult guardianship and protective 
proceedings, §§34-8-201 to 34-8-209. 
Transfers to minors. 
Custodians designated. 
Personal jurisdiction, §35-7-103. 
Trusts and trustees. 
Personal jurisdiction over trustee and 
beneficiaries, §35-15-202. 
Subject matter jurisdiction over trust and 
trustee, §35-15-203. 


JURY. 
Guardian and ward. 
Veterans’ guardianships. 
Right to trial by jury, §34-5-121. 
Veterans’ guardianships. 
Right to trial by jury, §34-5-121. 


Trusts and trustees. 
Notice or knowledge of fact, §35-15-104. 
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LEASES. 
Trusts and trustees. 
Power of trustee, §35-15-816. 


LEGAL LIST ACT. 
Investment of trust funds, §35-3-101. 


LIENS. 
Judicial sales. 

General provisions, §§35-5-101 to 35-5-118. 
Trusts and trustees. 

Advancement for protection of trust. 


Lien to secure reimbursement, 
§35-15-709. 


LIFE INSURANCE. 
Durable power of attorney. 
Health care durable power of attorney. 
General provisions, §§34-6-201 to 
34-6-218. 
Life insurance unaffected, §34-6-213. 
Transfers to minors. 
Manner of creating custodial property, 
§35-7-110. 


LIMITATION OF ACTIONS. 
Judicial sales. 
Action by creditor for balance still owing 
after sale. 
Deficiency judgment for total amount of 
indebtedness, §35-5-117. 
Trusts and trustees. 
Breach of trust, §35-15-1005. 
Revocable trusts. 
Contesting validity, §35-15-604. 
Trustees, trust protectors, trust advisors, 
etc, actions by or against, §§35-15-1005, 
35-15-1206. 


LIMITED PARTNERSHIPS (1988). 
Trusts and trustees. 
Contracts or torts partnership. 
Immunity of trustee holding interest as 
general partner, §35-15-1011. 


LIMITED PARTNERSHIPS (2017). 
Trusts and trustees. 
Contracts or torts partnership. 
Immunity of trustee holding interest as 
general partner, §35-15-1011. 


LIVING WILLS. 
Children and minors. 
Unemancipated minors, health care 
decisions for, §§34-6-401 to 34-6-406. 


~ 5 


575 


LIVING WILLS —Cont’d 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Health care decisions act. 
Unemancipated minors, decisions for, 
§§34-6-401 to 34-6-406. 


LOANS. 
Trusts and trustees. 
Power of trustee to borrow money or make 
loans, §35-15-816. 
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MAIL. 
Service of process. 
Fiduciaries. 
Nonresident fiduciaries, §35-50-107. 
Trusts and trustees. 
First-class mail. 
Permissible method of notice or sending 
documents, §35-15-109. 


MARRIAGE. 
Community property trusts, §§35-17-101 
to 35-17-108. 
Trusts ana trustees. 
Loss resulting from trustee’s lack of 
knowledge. 
Trustee not liable, reasonable care 
exercised, §35-15-1007. 


MEDIATION. 
Trusts and trustees. 
Fees, costs and expenses. 
Awarding against assets of trust, 
§35-15-1004. 


MEDICAL RECORDS. 
Durable power of attorney. 
Deferral of effective date. 

Access to medical information to 
determine disability or incapacity, 
§34-6-111. 

Health care durable power. 

Release of personal health information, 

§34-6-218. 
Health care durable power of attorney. 
Release of personal health information, 
§34-6-218. 
Power of attorney. 
Durable power of attorney. 
Deferral of effective date. 
Access to medical information to 
determine disability or incapacity, 
§34-6-111. 
Compliance with HIPAA rules, 
§34-6-111. 
Health care durable power. 
Release of personal health information, 
§34-6-218. 
Trusts and trustees. 
Release of personal health information to 
determine incapacity, §35-50-125. 
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MENTAL HEALTH. 
Durable power of attorney. 
General provisions, §$34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Funds of persons with disabilities under 
$25,000. 
Disposition, §34-1-104. 
Living wills. 
Durable power of attorney. 
General provisions, §$34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Petitions. 
Distribution of funds of persons with 
disabilities under $25,000, §34-1-104. 
Representatives. 
Persons representing and binding others, 
§§35-15-301 to 35-15-305. 
Veterans’ guardianships. 
Evidence of necessity for guardian, 
§34-5-108. 


MENTAL HEALTH SERVICE 
RECIPIENTS. 
Commitment. 
Conservators for persons with disabilities. 
Threat of respondent to self or others. 
Order for commitment, §34-3-105. 


METABOLIC DEFECTS. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


MINES AND MINERALS. 
Trusts and trustees. 
Uniform principal and income act. 
Allocation of receipts normally 
apportioned during administration of 
trust, §35-6-411. 
Insubstantial allocations not required, 
§35-6-408. 


MINORS. 
Actions. 
Compromise of matters in controversy. 
Power of court to approve and confirm, 
§34-1-121. 
Advanced health directives. 
Unemancipated minors, health care 
decisions for, §§34-6-401 to 34-6-406. 
Compromise in action or suit in which 
minor party. 
Power of court to approve and confirm, 
§34-1-121. 
Health care decisions for unemancipated 
minors, §§34-6-401 to 34-6-406. 
Power of attorney. 
Care of minor child, §§34-6-301 to 34-6-310. 
Representatives. 
Persons representing and binding others, 
§§35-15-301 to 35-15-305. 
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MINORS —Cont’d 
Transfers to minors. 
Uniform transfers to minors act generally, 
§§35-7-101 to 35-7-126. 
Veterans’ guardianships. 
Evidence of necessity for guardian, 
§34-5-107. 


MISDEMEANORS. 
Judicial sales. 
Noncompliance deemed misdemeanor, 
§35-5-107. 
Mortgages and deeds of trust. 
Judicial sales. 
Violations of provisions, §35-5-107. 


MISTAKE OR ERROR. 
Trusts. 
Reformation, §35-15-415. 


MORTGAGES AND DEEDS OF TRUST. 
Advertisements. 
Judicial sales. 
Contents, §35-5-104. 
Notice to debtor, §35-5-101. 
Criminal law and procedure. 
Judicial sales. 
Violations of provisions, §35-5-107. 
Damages. 
Judicial sales. 
Noncompliance, §35-5-107. 


Deed of trust sales, §§35-5-101 to 35-5-118. 


Divorce. 
Judicial sales, §35-5-113. 
Federal national mortgage association, 
§35-3-120. 
Foreclosure, §§35-5-101 to 35-5-113. 
Advertisements. 
Contents, §35-5-104. 
Notice to debtor, §35-5-101. 
Sale without, §35-5-106. 
Auctioneers. 
Fees, §35-5-112. 
Damages upon noncompliance, §35-5-107. 
Deed memorializing sale. 
Content requirements, §35-5-104. 
Division of land. 
Plan, §35-5-108. 
Sale of portions of land, §35-5-108. 
Divorce proceedings. 
Auction sales, §35-5-113. 
Judicial sales, §§35-5-101 to 35-5-118. 
Misdemeanors. 
Violations of provisions, §35-5-107. 
Notice. 
Contents, §35-5-104. 
Copy to debtor, §35-5-101. 
Posting written notice, §35-5-103. 
Publication, §35-5-101. 
No newspaper in county of sale, 
§35-5-102. 
Written if printer refuses, §35-5-105. 
Reopening bids, §35-5-110. 


MORTGAGES AND DEEDS OF TRUST 
—Cont’d 
Foreclosure —Cont’d 
State may bid, §35-5-111. 
Time of sale, §35-5-109. 
Judicial sales, §$35-5-101 to 35-5-118. 
Advertisements. 
Contents, §35-5-104. 
Notice to debtor, §35-5-101. 
Sale without, §35-5-106. 
Auctioneers. 
Fees, §35-5-112. 
Damages upon noncompliance, §35-5-107. 
Deed memorializing sale. 
Content requirements, §35-5-104. 
Division of land. 
Plan, §35-5-108. 
Sale of portions of land, §35-5-108. 
Divorce proceedings. 
Auction sales, §35-5-113. 
Misdemeanors. 
Violations of provisions, §35-5-107. 
Notice. 
Contents, §35-5-104. 
Copy sent to debtor, §35-5-101. 
Posting written notice, §35-5-103. 
Publication, §35-5-101. 
No newspaper in county of sale, 
§35-5-102. 
Written if printer refuses, §35-5-105. 
Reopening bids, §35-5-110. 
State may bid, §35-5-111. 
Time of sale, §35-5-109. 
Trustees as necessary party, §35-5-116. 
Misdemeanors. 
Judicial sales. 
Violations of provisions, §35-5-107. 
Notice. 
Judicial sales, §§35-5-101 to 35-5-105. 
Sales. 
Judicial sales, §§35-5-101 to 35-5-118. 


MOTIONS. 
Conservators for persons with 
disabilities. 
Physical, psychological or other 
examination, §34-3-105. 


MOTOR VEHICLES. 
Conservators for persons with 
disabilities. 
Sale of person’s property, §34-1-116. 
Guardians for minors. 
Sale of minor’s property, §34-1-116. 


MUNICIPAL CORPORATIONS. 
Housing authorities. 

Bond issues. 

Authorized investments, §35-3-115. 

Investments. 

Housing authorities, §35-3-115. 

Tennessee Valley Authority obligations, 

§35-3-119. 
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NATIONAL ORIGIN. 
Private foundations. 

Race, religion or other protected 
classifications of employees, 
contributors, leadership, or 
beneficiaries of foundation. 

Restrictions on government entity 
mandates, §35-9-108. 


NATURAL DYING. 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


NATURAL RESOURCES. 
Trusts and trustees. 
Uniform principal and income act. 
Allocation of receipts normally 


apportioned during administration of 


trust, §35-6-411. 
Insubstantial allocations not required, 
§35-6-408. 


NECESSARIES. 
Parental obligations, §34-1-102. 


NEGOTIABLE INSTRUMENTS. 
Fiduciaries. 
Transfer by fiduciaries. 
Transferee’s liability to principal, 
§35-2-104. 


NEPOTISM. 
Private foundations. 
Familial relationships. 
Restrictions on government entity 
mandates, §35-9-108. 


NONRESIDENTS. 
Executors and administrators. 
Appointment of nonresident personal 
representative, §35-50-107. 
Fiduciaries. 
Limitations on appointment of nonresident 
fiduciaries, §35-50-107. 
Resident cofiduciary, §35-50-107. 
Guardian and ward. 
Limitations on appointment of nonresident 
fiduciaries, §35-50-107. 
Health care durable power of attorney. 
When power exercised by nonresident 
outside state effective, §34-6-215. 
Judicial sales. 
Discovery proceedings for nonresidents, 
§35-5-115. 
Mortgages and deeds of trust. 
Judicial sales, §§35-5-101 to 35-5-105. 
Transfers to minors. 
Resignation of custodian, §35-7-119. 
Veterans’ guardianships. 
Petition for appointment of guardian, 
§34-5-109. 


NOTICE. 
Adult guardianship and protective 
proceedings. 
Issuance of protective order. 
Notice of petition, §34-8-208. 
Transfer of guardianship or 
conservatorship. 
From other state, §34-8-302. 
To other state, §34-8-301. 
Conservators for persons with 
disabilities. 
Duty of court clerk to issue, §34-1-128. 
Failure to account, §34-1-111. 
Failure to file inventory of disabled person’s 
property, §34-1-110. 
Hearings on petition for appointment, 
§34-1-108. 
Necessity for standby fiduciary to function, 
§34-1-119. 
Petition for appointment, §34-1-106. 
Foreclosure on mortgages, deeds of trust 
or other liens. 
Judicial sales generally, §§35-5-101 to 
35-5-118. 
Guardians for minors. 
Duty of court clerk to issue, §34-1-128. 
Failure to file accounting with court, 
§34-1-111. 
Failure to file inventory of minor’s property, 
§34-1-110. 
Hearings on petition for appointment, 
§34-1-108. 
Necessity for standby fiduciary to function, 
§34-1-119. 
Petition for appointment, §34-1-106. 
Mortgages and deeds of trust. 
Judicial sales, §§35-5-101 to 35-5-105. 
Representation. 
Persons representing and binding other, 
§§35-15-301 to 35-15-305. 
Transfer to minors. 
Resignation of custodian, §35-7-119. 
Trusts and trustees. 
Establishment of trust. 
Duty of trustee, §35-15-813. 
Knowledge of fact, §35-15-104. 
Methods and waiver, §35-15-109. 
Resignation of trustee, §35-15-705. 
Transfer of principal place of business, 
§35-15-108. 
Uniform principal and income act. 
Optional notice by trustee, §35-6-105. 
Veterans’ guardianships. 
Petition for appointment of guardian, 
§34-5-109. 


NURSES. 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 


NURSES —Cont’d 
Living wills —Cont’d 
Durable power of attorney —Cont’d 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


NURSING HOME ADMINISTRATORS. 
Durable power of attorney. 


General provisions, §§34-6-101 to 34-6-112. 


Health care durable power of attorney, 
$§34-6-201 to 34-6-218. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


O 


OATHS. 
Conservators for persons with 
disabilities, §34-1-109. 
Petition for appointment to be sworn, 
§34-3-104. 
Physical, psychological or other 
examination. 
Report of examiner, §34-3-105. 
Guardians for minors, §34-1-109. 
Petitions for appointment to be sworn, 
§34-2-104. 


OLD PERSONS. 
Public guardianship for the elderly, 
§§34-7-101 to 34-7-105. 


ORAL TRUSTS. 
Clear and convincing evidence to 
establish, §35-15-407. 


ORDERS OF COURT. 
Conservators for persons with 
disabilities. 
Physical, psychological or other 
examination, §34-3-105. 
Sealing of respondent’s financial 
information. 
Fees and expenses of conservatorship, 
access to information, §34-3-107. 
Threat to self or others. 
Commitment to involuntary care and 
treatment, §34-3-105. 

Where conservator needed, §34-3-107. 
Fiduciary access to digital assets act. 
Order directing custodian to comply, 

§35-8-116. 
Guardians for minors. 
Where guardian needed, §34-2-105. 


OSTEOPATHIC PHYSICIANS. 
Durable power of attorney. 


General provisions, §§34-6-101 to 34-6-112. 


Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
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OSTEOPATHIC PHYSICIANS —Cont’d 
Living wills —Cont’d 
Durable power of attorney —Cont’d 


Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


Pp 


PARENT AND CHILD. 
Death of parent. 
Devolution of guardianship upon survivor, 
§34-1-102. 
Guardian of child. 
Parents as joint and equal natural 
guardians, §34-1-102. 
Health care decisions for unemancipated 
minors, §§34-6-401 to 34-6-406. 
Liability of parents for support, 
§34-1-102. 
Necessaries. 
Parental obligations, §34-1-102. 
Power of attorney. 
Care of minor child. 

Contravening decision by parent, 
§34-6-307. ; 
Delegation of authority by parents, 

§34-6-302. 
Execution of instrument by parents, 
§34-6-303. 
Hardships authorizing delegation, 
§34-6-302. 
Local education agency. 
Enrollment of student with power 
stating hardship, §34-6-302. 
Procedure when one parent has legal 
custody, §34-6-303. 
Signatures on power of attorney, 
§34-6-302. 
Representation. 
Persons representing and binding others, 
§§35-15-301 to 35-15-305. 
Transfers to minors. 
Uniform transfers to minors act generally, 
$§35-7-101 to 35-7-126. 


PARTIES. 
Charitable gifts. 
Attorney general and reporter to be party to 
actions affecting gifts, §35-13-110. 


PARTNERSHIPS. 
Trusts and trustees. 
Contracts or torts partnership. 
Immunity of trustee holding interest as 
general partner, §35-15-1011. 


PAYABLE ON DEATH ACCOUNTS. 
Transfer on death security registration, 
§§35-12-101 to 35-12-1138. 


PENALTIES. 
Guardian and ward. 
Bonds reducible. 
Failure to account, §34-5-112. 
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PENSIONS. 
Funds. 
Investment. 
Guaranteed by federal government. 
Security requirements. 
State law inapplicable, §35-3-120. 
Veterans’ administration. 
Investment of pension funds. 
Guaranteed by federal government, 
§35-3-120. 
State law inapplicable, §35-3-120. 


PERPETUITIES. 
Charitable gifts. 
Gift not to fail for violation of rule against 
perpetuities, §35-13-108. 
Uniform statutory rule against 
perpetuities. 
Charitable gifts. 
Validity under rule against perpetuities, 
§35-13-108. 


PERSONAL PROPERTY. 
Conservators for persons with 
disabilities. 
Removal of rights from respondent to 
conservator. 


Order of court for conservator, §34-3-106. 


Transfers to minors. 
Manner of creating custodial property, 
§35-7-110. 


PERSONAL REPRESENTATIVES. 
Fiduciaries. 
Revised uniform fiduciary access to digital 
assets act, §§35-8-101 to 35-8-118. 
Representation. 
Persons representing and binding others, 
§§35-15-301 to 35-15-305. 


PETITIONS. 
Conservators for persons with 
disabilities. 
Appointment, §34-1-106. 
Content requirements, §34-3-104. 
Physical, psychological or other 
examination submitted with, 
§34-3-105. 

Sworn, §34-3-104. 

Who may file, §34-3-102. 
Termination or modification, §34-3-108. 
Transfer of fiduciary relationship, 

§34-1-117. 
Disabilities, persons with. 
Funds under $25,000. 
Order of distribution, §34-1-104. 
Guardians for minors. 
Appointment, §34-1-106. 

Content requirements, §34-2-104. 

Sworn, §34-2-104. 

Who may file, §34-2-102. 

Transfer of fiduciary relationship, 
§34-1-117. 
Mentally ill. 
Distribution of funds of persons with 
disabilities under $25,000, §34-1-104. 


PETITIONS —Cont’d 
Minors. 
Distribution of funds of minor under 
$25,000, §34-1-104. 
Transfers to minors. 
Accounting by custodians, §35-7-120. 
Bond by custodian, §35-7-119. 
Determination of liability of custodian, 
§35-7-120. 
Expenditures for minor’s benefit of 
custodial property, §35-7-115. 
Removal of custodians, §35-7-119. 
Successor custodians upon ineligibility, 
death or incapacity of custodian, 
§35-7-119. 
Trusts and trustees. 
Accounting. 
Termination of trust. 
Distribution of trust property. 
Petition for accounting, §35-15-817. 
Delivery of property to successor by former 
trustee. 
Accounting. 
Petition for approval of accountings, 
§35-15-707. 
Judicial proceedings involving trusts. 
Accounting. 
Final accounting upon resignation or 
removal of trustee or termination 
of trust, §35-15-205. 


PETS. 
Trust created for care of animal or 
animals, §35-15-408. 


PHILANTHROPY. 

Gifts to charities, §§35-13-101 to 35-13-114. 

Prudent management of institutional 
funds, §§35-10-101 to 35-10-110. 


PHYSICAL AND MENTAL 
EXAMINATIONS. 
Conservators for persons with 
disabilities. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, §34-3-106. 


PHYSICIANS AND SURGEONS. 
Conservators for persons with 
disabilities. 
Physical, psychological or other 
examination, §34-3-105. 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Health care decisions. 
Unemancipated minors, decisions for. 
Health care provider immunity, 
§34-6-406. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
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PHYSICIANS AND SURGEONS —Cont’d 
Living wills —Cont’d 
Durable power of attorney —Cont’d 


Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


P.O.D. ACCOUNTS. 
Transfer on death security registration, 
§§35-12-101 to 35-12-1138. 


POLITICAL SUBDIVISIONS. 
Investments. 
Housing authorities, §35-3-115. 
Tennessee Valley Authority obligations, 
§35-3-119. 


POPULAR NAMES OF ACTS. 

Community Property Trust Act of 2010, 
§35-17-101. 

Durable Power of Attorney Act, §34-6-101. 

Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 

Fiduciary Access to Digital Assets Act, 
§§35-8-101 to 35-8-118. 

Health care decisions for unemancipated 
minors, §§34-6-401 to 34-6-406. 

Health care durable power of attorney, 
§34-6-201. 

Legal List Act. 

Investment of trust funds, §35-3-101. 

Revised Uniform Fiduciary Access to 
Digital Assets Act, §§35-8-101 to 
35-8-118. 

Uniform Adult Guardianship and 
Protective Proceedings Jurisdiction 
Act, §34-8-101. 


POWER OF ATTORNEY. 
Affidavits. 
Durable power of attorney. 
Affidavit of attorney, §34-6-105. 
Attorney-in-fact. 
Durable power of attorney. 
Fiduciary relationship with principal, 
§34-6-107. 
Bonds, surety. 
Durable power of attorney, §34-6-106. 


Care of minor child, §§34-6-301 to 34-6-310. 


Caregiver. 
Authority, §34-6-304. 
Contravening decision by parent, 
§34-6-307. 
Residence change. 
Notification by caregiver, §34-6-309. 
Citation of act, §34-6-301. 
Delegation of authority by parent, 
§34-6-302. 
Hardships authorizing delegation, 
§34-6-302. 
Local education agency. 
Enrollment of student with power stating 
hardship, §34-6-302. 
Parents. 
Contravening decision by parent, 
§34-6-307. 
Delegation of authority by, §34-6-302. 
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POWER OF ATTORNEY —Cont’d 
Care of minor child —Cont’d 
Parents —Cont’d 
Execution of instrument by, §34-6-303. 
Procedure when one parent has legal 
custody, §34-6-303. 
Reliance on power. 
Immunity from liability, §34-6-308. 
No obligation to inquire or investigate, 
§34-6-310. 
Residence change. 
Notification by caregiver, §34-6-309. 
Revocation of power, §34-6-305. 
School enrollment, §34-6-304. 
Signatures on power of attorney, §34-6-302. 
Termination of power, §34-6-306. 
Title of act, §34-6-301. 
Conservators. 
Durable power of attorney. 
Effect of appointment of conservator, 
§34-6-104. 
Health care durable power of attorney. 
Requirements, §34-6-203. 
Construction and interpretation. 
Durable power of attorney, §34-6-101. 
Health care durable power of attorney. 
Applicability of part, §34-6-202. 
Emergency care, §34-6-209. 
Withholding or withdrawal of care, 
§34-6-212. 


- Death. 


Durable power of attorney. 
Effect of death, disability or incapacity of 
principal, §34-6-105. 
Definitions. 
Durable power of attorney, §34-6-102. 
Health care durable power of attorney, 
§34-6-201. 
Disabled persons. 
Durable power of attorney. 
Effect of death, disability or incapacity of 
principal, §34-6-105. 
Durable power of attorney, §§34-6-101 to 
34-6-112. 
Acts done by attorney. 
Effect, §34-6-103. 
Affidavit of attorney, §34-6-105. 
Appointment of conservator, guardian or 
fiduciary. 
Effect of appointment, §34-6-104. 
Nomination by principal, §34-6-104. 
Attorney-in-fact, §34-6-109. 
Fiduciary relationship with principal, 
§34-6-107. 
Powers, §34-6-109. 
Punitive damages for noncompliance, 
§34-6-109. 
Bond, surety, §34-6-106. 
Citation of chapter, §34-6-101. 
Construction of chapter, §34-6-101. 
Death, disability or incapacity of principal. 
Effect, §34-6-105. 
Deferral of effective date. 
Access to medical information to 
determine disability or incapacity, 
§34-6-111. 
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POWER OF ATTORNEY —Cont’d 
Durable power of attorney —Cont’d 


POWER OF ATTORNEY —Cont’d 
Health care durable power of attorney 


Deferral of effective date —Cont’d 
Compliance with HIPAA rules, §34-6-111. 
Definitions, §34-6-102. 
Health care durable power of attorney, 
§34-6-201. 
Effect of acts done by attorney, §34-6-103. 
Electronic communications, access to. 
Express grant in power of attorney, 
§34-6-112. 
Fiduciary access to digital assets act, 
§§35-8-101 to 35-8-118. 
Powers of attorney-in-fact generally, 
§34-6-109. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Incorporation of statutory attorney in fact, 
§34-6-108. 
Powers by reference, §34-6-108. 
Release of personal health information. 
Access to medical information to 
determine disability or incapacity, 
§34-6-111. 
Compliance with HIPAA rules, §34-6-111. 
Short title, §34-6-101. 
Title of chapter, §34-6-101. 


Fiduciaries. 


Durable power of attorney. 
Effect of appointment of fiduciary, 
§34-6-104. 
Fiduciary access to digital assets act, 
§§35-8-101 to 35-8-118. 


Guardian and ward. 


Durable power of attorney. 
Effect of appointment of guardian, 
§34-6-104. 
Power of attorney for care of minor child. 
Effect of order appointing legal guardian, 
§34-6-306. 
Handicapped persons. 
Durable power of attorney. 
Effect of death, disability or incapacity of 
principal, §34-6-105. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Access to medical records and information, 
§34-6-206. 
Affidavit. 
Release of personal health information, 
§34-6-218. 
Amendment of power, §34-6-204. 
Applicability of part, §34-6-202. 
Definitions, §34-6-201. 
Emergency care, §34-6-209. 
Existing powers of attorney. 
Power entered into before July 1, 2004. 
Effect and interpretation, §34-6-217. 
Health care decisions act. 
Unemancipated minors, decisions for, 
§§34-6-401 to 34-6-406. 
Health care provider. 
Defined, §34-6-201. 


—Cont’d 
Health care provider —Cont’d 

Liability, §34-6-208. 

Withholding or withdrawal of care. 
Act does not constitute suicide, 
euthanasia or homicide, 
§34-6-212. 

Transfer of patient by, §34-6-214. 
Life insurance unaffected, $34-6-213. 
Limitation of powers, §34-6-204. 
Medical records and information. 

Access to, §34-6-206. 

Consent to disclosure, §34-6-206. 
Nonresidents executing power outside of 

state. 

When effective, §34-6-215. 

Personal health information. 

Release, §34-6-218. 

Power entered into before July 1, 2004. 
Effect and interpretation, §34-6-217. 

Powers, §34-6-204. 

Release of personal health information, 

§34-6-218. 

Required execution for health care. 
Health care defined, §34-6-201. 
Prohibited, §34-6-211. 

Requirements, §34-6-203. 

Warning statement, §34-6-205. 
Revocation of power, §34-6-204. 

Generally, §34-6-207. 

Signature of notary public, §34-6-203. 

Validity, §§34-6-203, 34-6-216. 

Warning statements, §34-6-205. 

Withholding or withdrawal of care. 

Act does not constitute suicide, 

euthanasia or homicide, §34-6-212. 

Principal’s objection to, §34-6-210. 

Witnesses, §34-6-203. 


Insurance. 


Durable power of attorney. 
Health care durable power of attorney. 
Life insurance unaffected, §34-6-213. 
Validity, §34-6-216. 


Liability. 


Durable power of attorney. 

Health care durable power of attorney. 
Health care providers, §34-6-208. 
Power of attorney for care of minor child. 

Reliance on power, §34-6-308. 


Minors. 


Care of minor child, §§34-6-301 to 34-6-310. 
Health care decisions for unemancipated 
minors, §§34-6-401 to 34-6-406. 


Records. 


Durable power of attorney. 
Health care durable power of attorney. 
Access to medical records and 
information, §34-6-206. 


Revocation. 


Durable power of attorney. 
Health care durable power of attorney, 
§§34-6-204, 34-6-207. 
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POWER OF ATTORNEY —Cont’d 
Revocation —Cont’d 
Power of attorney for care of minor child, 
§34-6-305. 
Trusts and trustees. 
Revocable trusts. 
Agent under power exercising settlor’s 
powers, §35-15-602. 
Uniform durable power of attorney act, 
§§34-6-101 to 34-6-112. 
Witnesses. 
Durable power of attorney. 
Health care durable power of attorney, 
§34-6-203. 


POWERS OF APPOINTMENT. 
Representation. 

Persons representing and binding other. 
Generally, §§35-15-301 to 35-15-305. 
Holder of power of appointment. 

Authority to represent and bind 
another, §35-15-302. 
Transfers to minors. 
Manner of creating custodial property, 
§35-7-110. 
Nomination of custodian by power, 
§35-7-104. 
Trusts and trustees. 

Exercise in favor of trustee. 

Method of creating trust, §35-15-401. 

Revocable trusts. 

Holder of power of withdrawal. 
Rights of settlor, §35-15-603. 
Power of withdrawal defined, §35-15-103. 


POWER TO DIRECT. 
Trusts and trustees, §35-15-808. 


PREGNANCY. 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
Health care durable power of attorney, 
$§34-6-201 to 34-6-218. 


PRESUMPTIONS. 
Charitable gifts. 

Change in tax-exempt status of beneficiary, 
§35-13-107. 

Conservators for persons with 
disabilities. 

Communication, visitation or interaction 
with other persons, consent to, 
§34-3-107. 

Judicial sales. 

Action by creditor for balance still owing 
after sale. 

Presumption that sale price equal to fair 
market value, §35-5-117. 
Power to direct. 

Holder of power fiduciary. 

Person other than beneficiary holding 
power, §35-15-808. 
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PRESUMPTIONS —Cont’d 
Trusts and trustees. 
Conflict between trustee’s fiduciary and 
personal interest. 
Transaction affected by, §35-15-802. 
Holder of power to direct fiduciary. 
Person other than beneficiary holding 
power, §35-15-808. 


PRINCIPAL AND INCOME ACT. 
Uniform principal and income act, 
§§35-6-101 to 35-6-602. 


PRIORITIES. 
Conservators for persons with 
disabilities. 
Persons to be considered for appointment, 
§34-3-103. 
Guardians for minors. 


Persons to be considered for appointment, 
§34-2-103. 


PRIVACY. 
Conservators for persons with 
disabilities. 
Rights of respondents. 
Order sealing health and financial 
information, §34-3-106. 
Removal of rights from respondent to 
conservator. 
Order of court for conservator, 
§34-3-106. 


PRIVATE FOUNDATIONS, §§35-9-101 to 
35-9-108. 


PROBATE MATTERS. 
Conservators for persons with 
disabilities. 
Actions for appointment. 
Brought in court exercising probate 
jurisdiction, §34-3-101. 
Guardians for minors. 
Actions for appointment of guardian of 
person or property or both. 
Brought in court exercising probate 
jurisdiction, §34-2-101. 


PROTECTIVE ORDERS. 
Adult guardianship and protective 
proceedings, §§34-8-101 to 34-8-503. 
Conservators for persons with 
disabilities. 
Rights of respondents. 
Health and financial information. 
Order sealing health and financial 
information, §34-3-106. 


PRUDENT INVESTOR ACT. 
Uniform act, §§35-14-101 to 35-14-114. 


PRUDENT MANAGEMENT OF 
INSTITUTIONAL FUNDS, §§35-10-101 
to 35-10-110. 


PRUDENT MAN RULE. 
Institutional funds, §§35-10-101 to 
35-10-110. 
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PRUDENT MAN RULE —Cont’d 
Investments. 
Uniform prudent investor act, §§35-14-101 
to 35-14-114. 
Transfers to minors. 
Care of custodial property, §35-7-113. 
Trusts and trustees. 
Trustee’s duty of prudent administration, 
§35-15-804. 


PSYCHOLOGISTS. 
Conservators for persons with 
disabilities. 
Physiological examination, §34-3-105. 


PUBLIC OFFICERS AND EMPLOYEES. 
Housing authorities. 

Bond issues. 

Authorized investments, §35-3-115. 

Investments. 

Housing authorities, §35-3-115. 

Tennessee Valley Authority obligations, 

§35-3-119. 


R 


RACIAL MINORITIES. 
Private foundations. 

Race, religion or other protected 
classifications of employees, 
contributors, leadership, or 
beneficiaries of foundation. 

Restrictions on government entity 
mandates, §35-9-108. 


REAL PROPERTY. 
Conservators for persons with 
disabilities. 
Removal of rights from respondent to 
conservator. 


Order of court for conservator, §34-3-106. 


Registration of instruments. 
Trusts and trustees. 
Resignation or removal of trustee, 
§35-1-101. 
Transfers to minors. 
Manner of creating custodial property, 
§35-7-110. 
Trusts and trustees. 
Power of trustee, §35-15-816. 
Real property in trust, §35-15-114. 
Resignation or removal. 
Document to be recorded, §35-1-101. 


RECEIVERS. 
Fiduciaries. 
Uniform fiduciaries act, §§35-2-101 to 
35-2-112. 
Powers, §35-50-123. 


RECORDS. 
Catastrophic illnesses, fundraising for. 
Trusts and trustees. 


Right to inspect records for trusts, 
§35-11-108. 


RECORDS —Cont’d 
Conservators for persons with 
disabilities. 
Duties of court clerk, §34-1-128. 
No fiduciary appointed in action for 
appointment. 
Expunction of record, §34-1-124. 
Guardian and ward. 
Guardians for minors. 
Duties of court clerk, §34-1-128. 
No fiduciary appointed in action for 
appointment. 
Expunction of record, §34-1-124. 
Power of attorney. 
Health care durable power of attorney. 
Access to medical records and 
information, §34-6-206. 
Transfers to minors. 
Custodians, §35-7-113. 
Trusts and trustees. 
Trustee’s recordkeeeping duty, §35-15-810. 
Uniform principal and income act, 
§35-6-107. 
Veterans’ guardianships. 
Supplying to veterans administration, 
§34-5-117. 


REFORMATION OF TRUST. 
Mistake of fact or law, §35-15-415. 


REGISTRATION. 
Transfers to minors. 
Care of custodial property, §35-7-113. 
Manner of creating custodial property, 
§35-7-110. 
Trusts and trustees. 
Registration of trust, §35-15-113. 


REGISTRATION OF INSTRUMENTS. 
Real property. 

Trusts and trustees. 

Resignation or removal of trustee, 
§35-1-101. 

Transfers to minors. 

Care of custodial property, §35-7-113. 
Trusts and trustees. 

Resignation or removal of trustee, 

§35-1-101. 


RELEASES. 
Trusts and trustees. 
Breach of trust. 
Release of trustee by beneficiaries. 
Trustee not liable, §35-15-1009. 


REPORTS. 
Conservators for persons with 
disabilities. 
Examination of annual accounting, 
§34-1-131. 
Guardian ad litem appointed on filing of 
petition for conservator, §34-1-107. 
Physical, psychological or other 
examination, §34-3-105. 
Guardian ad litem. 
Appointment on filing of petition for 
guardianship or conservatorship, 
§34-1-107. 
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REPORTS —Cont’d 
Guardian and ward. 
Investments. 
State and federal bond issues, §35-3-112. 
Guardians for minors. 
Examination of annual accounting, 
§34-1-131. 
Guardian ad litem on filing of petition for 
appointment of guardian, §34-1-107. 
Trusts and trustees. 
Duty of trustee, §35-15-813. 
State and federal bond issues, §35-3-112. 


REPOSSESSION. 
Foreclosure. 
Judicial sales generally, §$35-5-101 to 
35-5-118. 


REPRESENTING AND BINDING 
OTHERS, §$§35-15-301 to 35-15-305. 
Agents, §35-15-303. 
Appointment of representative, 
§35-15-305. 
Consent of person who may represent 
and bind another. 
Effect, §35-15-301. 
Conservators, §35-15-303. 
Fiduciaries and parents, §35-15-303. 
Guardians, §35-15-303. 
Holder of power of appointment. 
Representation by, §35-15-302. 
Identity or location of person unknown. 
Substantially identical interest. 
Representation by person having, 
§35-15-304. 
Matters representative may act on, 
§35-15-305. 
Minor, incapacitated or unborn 
individual. 
Substantially identical interest. 
Representation by person having, 
§35-15-304. 
Notice to person who may represent and 
bind another. 
Effect, §35-15-301. 
Parents, §35-15-303. 
Personal representatives, §35-15-303. 
Persons designated by settlor or 
beneficiaries, §35-15-303. 
Several persons or interests. 
Appointment of representative for, 
§35-15-305. 
Substantially identical interest. 
Representation by person having, 
§35-15-304. 
Trustees, §35-15-303. 


RESPIRATORY CARE PRACTITIONERS. 


Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 
Living wills. 
Durable power of attorney. 
General provisions, §§34-6-101 to 
34-6-112. 
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RESPIRATORY CARE PRACTITIONERS 
—Cont’d 
Living wills —Cont’d 
Durable power of attorney —Cont’d 


Health care durable power of attorney, 
§§34-6-201 to 34-6-218. 


REVISED UNIFORM FIDUCIARY 
ACCESS TO DIGITAL ASSETS ACT, 
§§35-8-101 to 35-8-118. 


RIGHT TO DIE. 
Durable power of attorney. 
General provisions, §§34-6-101 to 34-6-112. 
Health care durable power of attorney, 
$§34-6-201 to 34-6-218. 


RULE AGAINST PERPETUITIES. 
Charitable gifts. 
Validity of gift under rule against 
perpetuities, §35-13-108. 


RULES AND REGULATIONS. 
Catastrophic illnesses, fundraising for. 
Trusts and trustees. 
Adoption of rules and regulations, 
§35-11-110. 


- SALES. 


Conservators for persons with 
disabilities. 
Property of person, §34-1-116. 
Guardians for minors. 
Property of minor, §34-1-116. 
Judicial sales, §§35-5-101 to 35-5-118. 


SAVINGS AND LOAN ASSOCIATIONS. 
Housing authorities. 
Bond issues. 
Authorized investments, §35-3-115. 
Investments. 
Guaranteed by federal government, 
§35-3-120. 
Security requirements. 

State law inapplicable, §35-3-120. 
Housing authorities, §35-3-115. 
Tennessee Valley Authority obligations, 

§35-3-119. 

Trusts and trustees. 
Exception to trustee’s bond requirement, 

§35-15-702. 

Veterans’ administration. 
Investments federally guaranteed, 
§35-3-120. 


SCHOOLS AND EDUCATION. 
Local education agencies. 
Power of attorney for temporary care of 
child. 
Enrollment of student with power stating 
hardship, §34-6-302. 
Power of attorney for care of minor 
child. 
School enrollment, §34-6-304. 
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SCHOOLS AND EDUCATION —Cont’d 
Trusts and trustees. 


Performance of educational requirements. 


Loss resulting from trustee’s lack of 
knowledge. 
Trustee not liable, reasonable care 
exercised, §35-15-1007. 


SEALED DOCUMENTS. 
Conservators for persons with 
disabilities. 
Order of court sealing respondent’s 
financial information. 
Fees and expenses of conservatorship, 
access to information, §34-3-107. 


SECRETARY OF STATE. 
Trusts and trustees. 
Registration of trust, §35-15-113. 


SECURED TRANSACTIONS. 


Investment services trusts, §§35-16-101 to 


35-16-112. 


SECURITIES. 
Investments. 
Institutional funds, §§35-10-101 to 
35-10-110. 
TODs, §§35-12-101 to 35-12-1138. 
Transfers to minors. 


Manner of creating custodial property, 
§35-7-110. 


SERVICE OF PROCESS. 
Conservators for persons with 
disabilities. 
Petition for appointment, §34-1-106. 
Hearings on, §34-1-108. 
Guardians for minors. 
Petition for appointment, §34-1-106. 
Mail. 
Fiduciaries. 
Nonresident fiduciaries, §35-50-107. 
Trusts and trustees. 
Methods of giving notice, §35-15-109. 


SEXUAL DISCRIMINATION. 
Private foundations. 

Race, religion or other protected 
classifications of employees, 
contributors, leadership, or 
beneficiaries of foundation. 

Restrictions on government entity 
mandates, §35-9-108. 


SEXUAL OFFENDER REGISTRATION, 
VERIFICATION AND TRACKING. 
National sex offender registry. 


Conservators for persons with disabilities. 


Petition for appointment. 
Content requirements, §34-3-104. 


SEXUAL ORIENTATION. 
Private foundations. 

Race, religion or other protected 
classifications of employees, 
contributors, leadership, or 
beneficiaries of foundation. 

Restrictions on government entity 
mandates, §35-9-108. 


INDEX 


SHORT TITLES. 

Adult Guardianship and Protective 
Proceedings Jurisdiction Act, 
§34-8-101. 

Charitable Beneficiaries Act of 1997, 
§35-13-101. 

Community Property Trust Act of 2010, 
§35-17-101. 

Investment Services Act of 2007, 
§35-16-101. 

Power of Attorney for Care of Minor 
Child Act, §34-6-301. 

Prudent investors. 

Uniform Prudent Investor Act of 2002, 
§35-14-101. 

Revised Uniform Fiduciary Access to 

Digital Assets Act, §35-8-101. 


Tennessee Charitable Beneficiaries Act of 


1997, §35-13-101. 

Tennessee Community Property Trust 
Act of 2010, §35-17-101. 

Tennessee Investment Services Act of 
2007, §35-16-101. 

Tennessee Uniform Prudent Investor Act 
of 2002, §35-14-101. 

Tennessee Uniform Transfers to Minors 
Act, §35-7-101. 

Tennessee Uniform Trust Code, 
§35-15-101. 

Trusts and trustees. 

Tennessee Uniform Trust Code, §35-15-101. 

Uniform Adult Guardianship and 
Protective Proceedings Jurisdiction 
Act, §34-8-101. 

Uniform Common Trust Fund Act, 
§35-4-101. 

Uniform Durable Power of Attorney Act, 
§34-6-101. 

Uniform Fiduciaries Act, §35-2-101. 

Uniform Principal and Income Act, 
§35-6-101. 

Uniform Prudent Investor Act of 2002, 
§35-14-101. 

Uniform Transfer on Death Security 
Registration, §35-12-101. 

Uniform Transfers to Minors Act, 
§35-7-101. 

Uniform Trust Code, §35-15-101. 

Uniform Veterans Guardianship Law, 
§34-5-101. 


SIGNATURES. 
Power of attorney for care of minor 
child. 
Signatures required, §34-6-302. 


SOCIAL NETWORKS. 
Fiduciary access to digital assets act, 
§§35-8-101 to 35-8-118. 


SOCIAL SECURITY NUMBERS. 
Conservators for persons with 
disabilities. 
Social security number of respondent. 
Given to fiduciary and clerk, placed in 
court record, use, §34-1-109. 
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SOCIAL SECURITY NUMBERS —Cont’d 
Guardians for minors. 
Social security number of respondent. 
Given to fiduciary and clerk, placed in 
court record, use, §34-1-109. 


SPENDTHRIFT PROVISIONS. 
Creditor’s claims against settlor. 
Rules, §35-15-505. 
Investment services trusts, §35-16-107. 
Noncharitable irrevocable trust. 
Termination or modification. 
Effect of spendthrift provision, 
§35-15-411. 
Property transfers to spendthrift trust. 
Actions with respect to transfer prohibited, 
§35-15-505. 
Unenforceable against state statute so 
providing, §35-15-503. 
Validity, §35-15-502. 


SPLIT-INTEREST TRUSTS, §§35-9-101 to 
35-9-108. 


STATUTE OF LIMITATIONS. 
Judicial sales. 
Action by creditor for balance still owing 
after sale. 
Deficiency judgment for total amount of 
indebtedness, §35-5-117. 
Trusts and trustees. 
Breach of trust, §35-15-1005. 
Revocable trusts. 
Contesting validity, §35-15-604. 
Trustees, trust protectors, trust advisors, 
etc, actions by or against, §§35-15-1005, 
35-15-1206. 


STAYS. 
Adult guardianship and protective 
proceedings. 
Declining of jurisdiction due to 
inappropriate forum, §34-8-206. 
Guardians for adults. 
Adult guardianship and protective 
proceedings. 
Declining of jurisdiction due to 
inappropriate forum, §34-8-206. 


STOCK AND STOCKHOLDERS. 
Trusts and trustees. 
Power of trustee, §35-15-816. 
Voting shares or exercising control. 
Duty of trustee to act in best interest of 
beneficiaries, §35-15-802. 


SUBPOENAS. 
Catastrophic illnesses, fundraising for. 
Trusts and trustees. 
Subpoena power, §35-11-109. 


SUMMONS AND PROCESS. 
Conservators for persons with 
disabilities. 
Abuse, mismanagement or failure to 
perform. 
Summons to appear, §34-1-123. 
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SUMMONS AND PROCESS —Cont’d 
Conservators for persons with 
disabilities —Cont’d 
Duty of court clerk to issue summons, 
§34-1-128. 
Guardians for minors. 
Abuse, mismanagement or failure to 
perform. 
Summons to appear, §34-1-123. 
Duty of court clerk to issue summons, 
§34-1-128. 


SUPPORT AND MAINTENANCE. 
Conservators for persons with 
disabilities. 
Spouse or minor children of person, 
§34-3-109. 
Disabilities, persons with. 
Funds under $25,000. 
Disposition, §34-1-104. 


SURETYSHIP. 
Deposits. 
Joint control by principal and surety or 
court, §35-50-101. 


SURROGATE DECISION MAKERS. 
Medical decisions. 
Health care durable power of attorney, 
§34-6-201. 


TAXATION. 
Charitable trusts. 
Avoidance of taxes. 
Amendment of trust, §35-9-106. 
Distribution of amounts to avoid, 
§35-9-102. 
Reformation of trusts to comply with tax 
regulations, §35-9-107. 
Taxable expenditures prohibited, §35-9-101. 
Trusts and trustees. 
Generation-skipping tax. 
Authority to preclude or minimize 
imposition of tax, §35-50-122. 
Definitions, §35-50-102. 
Modification of trust to achieve settlor’s tax 
objectives, §35-15-416. 
Private foundations. 
Avoidance. 
Amendment of trust, §35-9-106. 
Distribution of amounts to avoid, 
§35-9-102. 
Reformation of trusts to comply with tax 
regulations, §35-9-107. 
Taxable expenditures prohibited, 
§35-9-101. 
Split-interest trusts. 
Avoidance. 
Amendment of trust, §35-9-106. 
Distribution of amounts to avoid, 
§35-9-102. 
Reformation of trusts to comply with tax 
regulations, §35-9-107. 
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TAXATION —Cont’d 
Trusts and trustees —Cont’d 
Split-interest trusts —Cont’d 
Taxable expenditures. 
Prohibited, §35-9-101. 
Tax savings. 
Discretionary powers, exercise, 
§35-15-814. 
Uniform principal and income act. 
Allocation of disbursements during 
administration of trust. 
Adjustments between principal and 
income because of taxes, §35-6-506. 
Income taxes, §35-6-505. 


TENANCIES BY THE ENTIRETY. 
Trust property conveyed by husband and 
wife as tenants by the entirety. 
Immunity from claims of separate creditors, 
§35-15-510. 


TENNESSEE CHARITABLE 
BENEFICIARIES ACT OF 1997, 
§§35-13-101 to 35-13-114. 


TENNESSEE INVESTMENT SERVICES 
ACT OF 2007, §§35-16-101 to 35-16-112. 


TENNESSEE UNIFORM TRUST CODE, 
§§35-15-101 to 35-15-1301. 


TENNESSEE VALLEY AUTHORITY. 
Bond issues. 
Banks and banking. 
Investments, §35-3-119. 
Building and loan associations. 
Investments, §35-3-119. 
Executors and administrators. 
Investments, §35-3-119. 
Fiduciaries. 
Investments, §35-3-119. 
Guardian and ward. 
Investments, §35-3-119. 
Insurance companies. 
Investments, §35-3-119. 
Investment companies. 
Purchase of bonds, §35-3-119. 
Municipal corporations. 
Investments, §35-3-119. 
Political subdivisions. 
Investments, §35-3-119. 
Public officers and employees. 
Investments, §35-3-119. 
Savings and loan associations. 
Investments, §35-3-119. 
Trusts and trustees. 
Investments, §35-3-119. 


THIRD PARTIES. 
Transfers to minors. 
Exemption of third persons from liability, 
§35-7-117. 


INDEX 


TIMBER. 
Trusts and trustees. 
Uniform principal and income act. 
Allocation of receipts normally 
apportioned during administration of 
trust, §35-6-412. 
Insubstantial allocations not required, 
§35-6-408. 


TIME. 
Conservators for persons with 
disabilities. 
Accounting to court, §34-1-111. 
Death of person, §34-3-108. 
Guardian ad litem appointed on filing of 
petition for conservator, §34-1-107. 
Inventory filing, §34-1-110. 
Investments, §34-1-115. 
Physical, psychological or other 
examination, §34-3-105. 
Guardians for minors. 
Accounting to court, §34-1-111. 
Termination upon minor reaching 18 
years of age, §34-2-106. 
Guardian ad litem appointed on filing of 
petition for guardian, §34-1-107. 
Hearings on petition for appointment, 
§34-1-108. 
Inventory filing, §34-1-110. 
Investments, §34-1-115. 
Trusts and trustees. 
Resignation of trustee. 
Notice, §35-15-705. 
Transfer of principal place of business. 
Notice, §35-15-108. 


TITLE. 
Fiduciaries. 
Title acquired from fiduciaries. 
Valid regardless of misapplication, 
§35-2-103. 


TODS. 
Transfer on death security registration, 
§§35-12-101 to 35-12-1138. 


TORTS. 
Transfers to minors. 
Liability to third persons, §35-7-118. 
Personal liability of custodians, §35-7-118. 
Personal liability of minor, §35-7-118. 
Trusts and trustees. 
Committed by partnership. 
Liability of trustee with interest as 
general partner, §35-15-1011. 
Committed in course of administration. 
Liability of trustee, §35-15-1010. 


TOTAL RETURN UNITRUSTS, §35-6-108. 
Express total return unitrusts, §35-6-109. 


TRANSFER ON DEATH SECURITY 
REGISTRATION, §§35-12-101 to 
35-12-1138. 

Applicability of chapter, §35-12-113. 


TRANSFER ON DEATH SECURITY 
REGISTRATION —Cont’d 
Authorization by statute, §35-12-104. 
Beneficiary designation, §35-12-105. 
Beneficiary form. 
Evidence of form, §35-12-106. 
Owners hold as joint tenants, §35-12-103. 
Who may obtain, §35-12-103. 
Citation of act, §35-12-101. 
Construction of act, §35-12-112. 
Definitions, §35-12-102. 
Designation of beneficiary, §35-12-105. 
Effect of transfer, §35-12-110. 
Creditors, §35-12-110. 
Effect prior to death, §35-12-107. 
Effect upon death, §35-12-108. 
Reregistration, §35-12-108. 
Establishment of conditions, §35-12-111. 
Establishment of terms, §35-12-111. 
Evidence of form, §35-12-106. 
Interpretation and construction, 
§35-12-112. 
No effect until death, §35-12-107. 
Registration and beneficiary form, 
§35-12-109. 
Registration authority, §35-12-104. 
Request for registration in beneficiary 
form, §35-12-109. 
Short title, §35-12-101. 


TRANSFERS TO MINORS, §§35-7-101 to 

35-7-126. 

Accounts and accounting. 

Custodians, §35-7-120. 
Acknowledgments. 

Receipt for custodial property, §35-7-109. 
Actions. 

Successor custodians. 

Enforcement of obligation to deliver 
custodial property and records to, 
§35-7-119. 

Age of majority. 
Termination of custodianship upon minors 
attaining, §35-7-121. 
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TRANSFERS TO MINORS —Cont’d 
Construction and interpretation —Cont’d 

Repeal of prior act, §35-7-125. 

Severability of provisions, §35-7-126. 

Uniformity of application and construction, 
§35-7-124. 

Contracts. 

Liability to third persons, §35-7-118. 

Manner of creating custodial property, 
§35-7-110. 

Nomination of custodian in writing 
designating beneficiary of contractual 
rights, §35-7-104. 

Personal liability of custodians, §35-7-118. 

Custodial property. 

Care of, §35-7-113. 

Created. 

Manner, §35-7-110. 

Nomination of custodian, §35-7-104. 
Existing custodianships. 

Effect of part on, §35-7-123. 
Indefeasibly vested in minor, §35-7-112. 
Investments, §35-7-113. 

Authority to invest in IRS section 529 

plans, §35-7-114. 

Joint custodians, §35-7-111. 

Manner of creating, §35-7-110. 

Receipt. 

Written acknowledgment of delivery 

constitutes, §35-7-109. 

Rights, powers and authority of custodians, 
§35-7-114. 

Separate and distinct from other property, 
§35-7-113. 

Single custodianship, §35-7-111. 

Use, §35-7-115. 

Custodians. 

Accounting, §35-7-120. 

Bond. 

Generally not required, §35-7-116. 

Petition to require to give, §35-7-119. 
Care of custodial property, §35-7-113. 
Compensation, §35-7-116. 

Control of custodial property, §35-7-113. 


Annuities. Placed in as soon as practical, §35-7-110. 
Manner of creating custodial property, Death. 
§35-7-110. Successors, §35-7-119. 
Applicability of part, §§35-7-103, 35-7-122. Declining to serve, §35-7-119. 


Bonds, surety. 
Custodians generally not required, 
§35-7-116. 
Citation of part. 
Tennessee uniform transfers to minors act 
§35-7-101. 
Conflict of laws. 
Law governing transfers in another state, 
§35-7-103. 
Construction and interpretation. 
Applicability of part, §35-7-122. 
Exclusive method for making gifts or 
transfers. 
Part not construed as, §35-7-103. 
Existing custodianships. 
Effect of part on, §35-7-123. 


Designation, §35-7-119. 
Substitutes, §35-7-119. 
Successors, §35-7-119. 

Determination of liability, §35-7-120. 

; Disclaimer, §35-7-119. 

Existing custodianships. 

Effect of part on, §35-7-123. 

Expenses, §35-7-116. 

Forms. 

Nomination, §35-7-104. 

Future events. 

Nomination upon, §35-7-104. 

Incapacity. 

Successors, §35-7-119. 

Ineligibility. 

Successors, §35-7-119. 


We, 
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TRANSFERS TO MINORS —Cont’d 
Custodians —Cont’d 
Investments of custodial property, 
§35-7-113. 

Authority to invest in IRS section 529 
plans, §35-7-114. 

Joint custodians, §35-7-111. 
Jurisdiction. 
Personal jurisdiction over custodian 
designated under part, §35-7-103. 
Nomination, §35-7-104. 
Personal liability, §35-7-118. 
Prudent man rule. 
Care of custodial property, §35-7-113. 
Receipt for custodial property. 
Written acknowledgment of delivery 
constitutes, §35-7-109. 
Records. 
Requirements, §35-7-113. 
Removal, §35-7-119. 
Accounting, §35-7-120. 
Resignation, §35-7-119. 
Rights, powers and duties, §35-7-112. 

Generally, §35-7-114. 

Single custodianship, §35-7-111. 
Substitutes. 

Disclaimer by custodian. 

Nomination of substitute, §35-7-119. 

Nomination, §35-7-104. 

Successors. 

Action to enforce obligation to deliver 
custodial property and records to, 
§35-7-119. 

Designation, §35-7-119. 

Petition for accounting by predecessor, 
§35-7-120. 

Termination of custodianship, §35-7-121. 
Third persons dealing with. 
Exemption from liability, §35-7-117. 
Liability to, §35-7-118. 
Use of custodial property, §35-7-115. 
Death. 
Successor custodians upon custodian’s 
death, §35-7-119. 
Termination of custodianship upon minor’s 
death, §35-7-121. 
Debts. 
Transfers by obligors owing liquidated debt 
to minors, §35-7-108. 
Deeds. 
Manner of creating custodial property, 
§35-7-110. 
Nomination of custodian by deed, 
§35-7-104. 
Definitions, §35-7-102. 


Effective date of part, §§35-7-103, 35-7-122. 


Applicability to transfers made before 
effective date, §35-7-123. 

Effect of transfer, §35-7-112. 
Emancipation of minors. 

Termination of custodianship, §35-7-121. 
Exclusive method for making gifts or 

transfers. 
Part not construed as, §35-7-103. 
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TRANSFERS TO MINORS —Cont’d 
Executors and administrators. 
Other transfers by fiduciary, §35-7-107. 
Transfers authorized by will, §35-7-106. 
Existing custodianships. 
Effect of part on, §35-7-123. 
Expenditures for minor’s benefit of 
custodial property, §35-7-115. 
Fiduciaries. 
Other transfers by, §35-7-107. 
Forms. 
Manner of creating custodial property, 
§35-7-110. 
Nomination of custodian, §35-7-104. 
Gifts. . 
Transfer by irrevocable gift, §35-7-105. 
Gifts to minors act. 
Applicability of part to transfers by, 
§35-7-122. 
Effect of part on existing custodianships 
under, §35-7-123. 
Repealed, §35-7-125. 
Guardian and ward. 
Ineligibility, death or incapacity of 
custodian. 
Successor custodian, §35-7-119. 
Other transfers by fiduciary, §35-7-107. 
Incorporation of part by making 
transfers, §35-7-112. 
Insurance. 
Life insurance or endowment policies. 
Investments in or payment of premiums 
on, §35-7-113. 
Manner of creating custodial property, 
§35-7-110. 
Joint custodians, §35-7-111. 
Judgments and decrees. 
Transfers by obligors on judgments to 
minors, §35-7-108. 
Jurisdiction. 
Custodians designated. 
Personal jurisdiction, §35-7-103. 
Minor’s personal liability, §35-7-118. 
Nomination. 
Substitutes, §35-7-119. 
Money paid or delivered. 
Manner of creating custodial property, 
§35-7-110. 
Notice. 
Resignation of custodian, §35-7-119. 
Obligors. 
Transfers by, §35-7-108. 
Other transfers by fiduciary, §35-7-107. 
Personal property. 
Manner of creating custodial property, 
§35-7-110. 
Petitions. 
Accounting by custodians, §35-7-120. 
Bond by custodian, §35-7-119. 
Determination of liability of custodian, 
§35-7-120. 
Expenditures for minor’s benefit of 
custodial property, §35-7-115. 
Removal of custodians, §35-7-119. 
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TRANSFERS TO MINORS —Cont’d 
Petitions —Cont’d 
Successor custodians upon ineligibility, 
death or incapacity of custodian, 
§35-7-119. 
Power of appointment. 
Manner of creating custodial property, 
§35-7-110. 
Nomination of custodian by power, 
§35-7-104. 
Transfer by gift or exercise of, §35-7-105. 
Prudent man rule. 
Care of custodial property, §35-7-113. 
Real property. 
Manner of creating custodial property, 
§35-7-110. 
Records. 
Custodians, §35-7-113. 
Registration. 
Care of custodial property, §35-7-113. 
Manner of creating custodial property, 
§35-7-110. 
Repeals prior to act, §35-7-125. 
Scope of part, §35-7-103. 
Securities. 
Manner of creating custodial property, 
§35-7-110. 
Severability of provisions, §35-7-126. 
Short title. 
Tennessee uniform transfers to minors act, 
§35-7-101. 
Single transfer, §35-7-111. 
Tennessee uniform transfers to minors 
act. 
Short title, §35-7-101. 
Termination of custodianship, §35-7-121. 
Third parties. 
Exemption of third persons from liability, 
§35-7-117. 
Liability to third persons generally, 
§35-7-118. 
Torts. 
Liability to third persons, §35-7-118. 
Personal liability of custodians, §35-7-118. 
Personal liability of minor, §35-7-118. 
Trusts and trustees. 
Nomination of custodian by trust, 
§35-7-104. 
Other transfers by fiduciary, §35-7-107. 
Transfer authorized by trust, §35-7-106. 
Uniform gifts to minors act. 
Applicability of part to transfers by, 
§35-7-122. 
Effect of part on existing custodianships 
under, §35-7-1238. 
Repealed, §35-7-125. 
Uniformity of application and 
construction, §35-7-124. 
Validity of transfer, §35-7-112. 
Wills. 


Nomination of custodian by will, §35-7-104. 


Transfer authorized by will, §35-7-106. 


TRUSTS AND TRUSTEES, §§35-15-101 to 
35-15-1301. 
Accepting trusteeship, §35-15-701. 


TRUSTS AND TRUSTEES —Cont’d 
Accounting. 

Delivery of property to successor by former 
trustee. 

Petition for approval of accountings, 
§35-15-707. 

Final accounting upon resignation or 
removal of trustee or termination of 
trust. 

Petition, §35-15-205. 
Termination of trust. 
Distribution of trust property. 
Petition for accounting, §35-15-817. 
Accumulation of trust income. 
Validity of trust provisions, §35-15-106. 
Actions. 

Investment services. 

Restrictions on actions, remedies and 
claim, §35-16-104. 
No-contest provisions. 
Enforcement of no-contest, in terrorem or 
forfeiture provisions, §35-15-1014. 
Additional compensation to trustee, 
§35-15-708. 
Additional trustee. 
Appointment by court, grounds, §35-15-704. 
Administration of trust. 

Confidentiality agreements. 

Beneficiary, when bound by same 
agreement, §35-15-813. 

Conflict between trustee’s fiduciary and 
personal interest, §35-15-802. 

Cost of administration. 

Duty to incur only reasonable costs, 
§35-15-805. 

Duties of trustee, §35-15-801. 

Cost of administration, §35-15-805. 
Inform and report, §35-15-813. 
Loyalty, §35-15-802. 

Prudent administration, §35-15-804. 
Records, §35-15-810. 

Event affecting. 

Trustee not liable for resulting loss. 
Reasonable care exercised, §35-15-1007. 

Expenses. 

Reimbursement of trustee, trust advisor 
or trust protector, §35-15-709. 

Impairment. 

Modification or termination of trust, 
§35-15-412. 

Inability to administer. 

Modification or termination of trust, 
§35-15-412. 

Interests of beneficiaries. 

Duty of trustee, §35-15-802. 

Keeping beneficiaries informed. 

Duty of trustee, §35-15-813. 
Place for administration, §35-15-108. 
Prudent administration. 

Duty of trustee, §35-15-804. 

Records. 

Duty of trustee to keep, §35-15-810. 

Request for information by beneficiary. 

Duty of trustee to respond, §35-15-813. 
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TRUSTS AND TRUSTEES —Cont’d 
Administration of trust —Cont’d 
Role of court, §35-15-201. 
Tort committed in course of administration. 
Liability of trustee, §35-15-1010. 
Total return unitrusts, §35-6-108. 
Value insufficient to justify cost. 
Modification or termination, §35-15-414. 
Advancement for protection of trust. 
Lien to secure reimbursement, §35-15-709. 
Advisors. 
Trust advisors. 
Action or inaction of trustee, advisor or 
protector. 

Excluded fiduciaries, no liability, 
§35-15-1205. 

Advancement for protection of trust. 

Reimbursement of expenses, 
§35-15-709. 

Compensation, §35-15-708. 
Defined, §35-15-103. 
Directed trusts. 

Accepting or declining fiduciary 
appointment, §35-15-711. 

Bond of fiduciary, §35-15-712. 

Excluded fiduciaries, §35-15-710. 

Action or inaction of trustee, advisor 
or protector, no liability, 
§35-15-1205. 

No duty to review actions of trustee, 
advisor or protector, §35-15-1204. 

Removal of fiduciary, §35-15-715. 

Resignation of fiduciary, §35-15-714. 

Vacancy in office of advisor or protector, 
§35-15-713. 

Fiduciary status, §35-15-1202. 
Jurisdiction of court, §35-15-1203. 
Limitation of actions. 

Trustees, trust protectors, trust 
advisors, etc, actions by or against, 
§§35-15-1005, 35-15-1206. 

Powers. 
Enumeration, §35-15-1201. 
Affiliates or affiliated investments. 
Conflict between trustee’s fiduciary and 
person interest. 
Exceptions, §35-15-802. 
Alter ego. 
Settlor as alter ego of trustee of irrevocable 
trust, §35-15-1104. 
Amendment. 
Private foundations. 
Authority to amend for tax benefits, 

§35-9-106. 

Revocable trusts, §35-15-602. 
Capacity required, §35-15-601. 
Split-interest trusts. 
Authority to amend for tax benefits, 
§35-9-106. 
Animals. 
Care of animal alive during settlor’s 

lifetime, §35-15-408. 

Annuities. 
Contracts. 
Insurance companies, §35-3-113. 
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TRUSTS AND TRUSTEES —Cont’d 
Annuities —Cont’d 
Issuance and approval, §35-50-104. 
Nonconcurrence of remainderman. 

Effect, §35-50-104. 

Relief of estates, §35-50-104. 

Construction of relief provisions, 

§35-50-104. 
Remainderman. 
Nonconcurrence. 
Effect, §35-50-104. 
Applicability of uniform trust code, 
§35-15-102. 
Appointment of trustee. 
Additional trustee or special fiduciary. 

Court appointment, grounds, §35-15-704. 
Different trustee. 

Value insufficient to justify cost of 

administration, §35-15-414. 
Public trustee, §35-1-102. 
Successor. 

Vacancy in trusteeship, §35-15-704. 
Apportionment of trust into separate 

shares. 

Administration of trusts, §35-15-810. 
Approval or disapproval. 
Termination, modification, combination or 
division trust. 
Proceeding, §35-15-410. 
Arbitration. 
Fees, costs and expenses. 
Awarding against assets of trust, 
§35-15-1004. 
Assignee of beneficiary. 
Attachment of distribution interest, 
§35-15-501. 
Mandatory distribution overdue, 
§35-15-506. 
Spendthrift provisions, §35-15-502. 
State’s claims not subject to spendthrift 
protection, §35-15-503. 
Attorney general. 
Private foundations. 

Powers unimpaired by chapter, §35-9-104. 
Split-interest trusts. 

Powers unimpaired by chapter, §35-9-104. 
Attorneys’ fees and costs, §35-15-1004. 
Bankruptcy or insolvency of trustee. 

Personal obligations of trustee. 

Trust property not subject to, §35-15-507. 

Banks and financial institutions. 
Accounts. 

Savings accounts, §35-3-114. 
Certificates of deposit, §35-3-114. 
Exception to trustee’s bond requirement, 

§35-15-702. 
Investments. 
Trust funds, §35-4-102. 
Securities, §35-3-121. 
Special purpose entities. 
Exemption from certain fiduciary activity 
regulation from banks and financial 
institutions provisions, §35-15-1301. 
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TRUSTS AND TRUSTEES —Cont’d 
Beneficial interests. 
Foreclosure. 
Judicial foreclosure prohibited, 
§35-15-509. 
Beneficiary not ascertainable. 
Noncharitable trust without ascertainable 
beneficiary, §35-15-409. 
Best interest of beneficiaries. 
Duty of trustee to act in, §35-15-802. 
Blind trusts, §35-50-120. 
Bond issues. 
Federal government. 
Reports, §35-3-112. 
State securities. 
Reports, §35-3-112. 
Bonds, surety. 
Amount of bond. 
Assets of trust deposited under binding 
agreement. 
Bonds for amount of interest only, 
§35-50-111. 
Directed trusts. 

Bond of fiduciary, §35-15-712. 

Trustee’s bond, §35-15-702. 
Borrowing money. 

Power of trustee, §35-15-816. 
Breach of trust. 

Compelling former trust to redress. 

Duty of trustee, §35-15-812. 
Consent, release or ratification by 

beneficiaries. 

Trustee not liable, §35-15-1009. 
Cotrustees. 

Duty to prevent and redress, §35-15-703. 
Damages, §35-15-1002. 

Exculpatory term relieving trustee of 
liability. 

Enforceability, §35-15-1008. 
Limitation of actions, §35-15-1005. 
Reliance on trust instrument. 

Trustee not liable, §35-15-1006. 
Remedies, §35-15-1001. 

Removal of trustee, §35-15-706. 
Business or enterprise. 
Excess business holdings. 

Charitable trusts. 

Prohibited, §35-9-101. 

Private foundations. 

Retention prohibited, §35-9-101. 
Power of trustee, §35-15-816. 
Capacity of settlor. 


Requirement for creating trust, §35-15-402. 


Revocable trust, §35-15-601. 
Catastrophic illnesses. 

Fundraising for, §§35-11-101 to 35-11-112. 
Certificates of deposit, §35-3-114. 
Certification of trust evidencing validity 

and existence of trust. 

Trustee furnishing persons, §35-15-1013. 
Changing character of trust property. 

Power of trustee, §35-15-816. 

Charitable trusts. 

Amendment of trust. 

Authority to amend for tax benefits, 
§$35-9-106. 


TRUSTS AND TRUSTEES —Cont’d 
Charitable trusts —Cont’d 
Applicability of chapter, §35-9-103. 
Attorney general. 
Powers unimpaired by chapter, §35-9-104. 
Qualified beneficiaries. 
Treated as, §35-15-110. 
Courts. 

Powers unimpaired by chapter, §35-9-104. 
Cy pres. 

Modification or termination, §35-15-413. 
Enforcement of trust by settlor, §35-15-405. 
Excess business holdings. 

Prohibited, §35-9-101. 

Gifts to charities generally, §§35-13-101 to 
35-13-114. 
Modification. 
Cy pres, §35-15-413. 
Settlor may maintain proceeding, 
§35-15-410. 
Nonexempt investments. 
Prohibited, §35-9-101. 
Prohibited acts, §35-9-101. 
Purposes for which created, §35-15-405. 
Qualified beneficiaries. 
Charitable organization and attorney 
general treated as, §35-15-110. 
Defined, §35-15-108. 
References, §35-9-105. 
Selection of charitable purpose by court. 

Failure of terms to indicate charitable 

purpose, §35-15-405. 
Self-dealing. 

Prohibited, §35-9-101. 
Taxation. 

Avoidance. 

Amendment of trust, §35-9-106. 
Distribution of amounts to avoid, 
§35-9-102. 
Reformation of trusts to comply with tax 
regulations, §35-9-107. 
Taxable expenditures prohibited, 
§35-9-101. 
Termination. 
Cy pres, §35-15-413. 
Vacancy in trusteeship. 
Filling, §35-15-704. 
Circumstances not anticipated. 
Modification or termination of trust, 
§35-15-412. 
Claims against trust. 
Defense. 
Duty of trustee, §35-15-811. 
Claims of trust. 
Enforcement. 
Duty of trustee, §35-15-811. 
Collection of trust property. 
Duty of trustee, §35-15-812. 
Power of trustee, §35-15-816. 
Combination of trusts, §35-15-417. 
Approval or disapproval. 
Proceeding, §35-15-410. 
Breach of trust. 
Reduction, §35-15-1001. 


eg 
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TRUSTS AND TRUSTEES —Cont’d 
Common law of trusts. 
Supplementary to uniform code provisions, 
§35-15-106. 
Community property trusts, §§35-17-101 
to 35-17-108. 
Amendment or revocation of trust, 
§35-17-104. 
Contents of trust agreement, $§35-17-103, 
35-17-104. 
Death of spouse, effect, §35-17-107. 
Definitions, §35-17-102. 
Dissolution of marriage, effect, §35-17-108. 
Enforcement, §35-17-105. 
Property classified as community property, 
§35-17-105. 
Requirements for valid trust, §35-17-103. 
Satisfaction of obligations from spouse’s 
share of trust, §35-17-106. 
Title of act, §35-17-101. 
Compensation of trustee, §35-15-708. 
Compromise and settlement. 
Electronic records and signatures. 
Settlement agreements as transactions, 
§35-15-1102. 
Nonjudicial settlement agreements 
involving trusts, §35-15-111. 
Concurrent jurisdiction. 
Chancery courts and other courts having 
probate jurisdiction, §35-15-203. 
Confidentiality of information. 
Registration of trust, §35-15-113. 


Trustee bound by confidentiality agreement. 


Beneficiary, when bound by same 
agreement, §35-15-813. 
Conflict between trustee’s fiduciary and 
personal interest. 
Self-dealing. 
Charitable trusts. 
Prohibited, §35-9-101. 
Private foundations. 
Prohibited, §35-9-101. 
Split-interest trusts. 
Prohibited, §35-9-101. 
Transactions involving investment and 
management of trust property. 
Voidable by beneficiary, §35-15-802. 
Consent of beneficiaries. 
Breach of trust. 
Trustee not liable, §35-15-1009. 
Noncharitable irrevocable trust. 
Termination or modification, §35-15-411. 
Conservators. 
Investment of funds transferred to trust, 
§34-1-115. 
Construction and interpretation. 
Annuities. 
Relief of estate, §35-50-104. 
Existing relationships. 
Applicability of uniform trust code, 
§35-15-1103. 
Powers. 
Statutory powers of trustees. 
Power of court over fiduciary 
unaffected, §35-50-109. 
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TRUSTS AND TRUSTEES —Cont’d 
Construction and interpretation —Cont’d 
Terms of trust. 
Construed to prevail over uniform code 
provisions, exceptions, §35-15-105. 
Exculpatory term relieving trustee of 
lability. 

Enforceability, §35-15-1008. 
Governing law, §35-15-107. 
Jurisdiction designation. 

Validity, §35-15-108. 

Rules of construction, §35-15-112. 
Uniformity of application and construction. 
Consideration not to be given, 
§35-15-1101. 
Uniform principal and income act. 
Uniformity of construction, §35-6-601. 
Continuation of trust wasteful or 
impracticable. 
Modification or termination of trust, 
§35-15-412. 
Continuing judicial supervision, 
§35-15-201. 
Contracts. 
Fiduciary capacity of trustee. 
Contracts entered into in trustee’s 
fiduciary capacity. 
Limitation on trustee’s personal 
liability, §35-15-1010. 
Partnership. 
Contracts entered into partnership after 
trust’s acquisition. 
Liability of trustee with interest as 
general partner, §35-15-1011. 

Control and dominion over trust. 

Determinations, factors considered, 

§35-15-1105. 

Control of trust property. 

Trustee to take, §35-15-809. 
Conversion of trust. 

Total return unitrusts, conversion from 

income trust, §35-6-108. 

Corpus of trust. 
Delayed receipt of trust corpus, §35-50-121. 
Cotrustees. 
Breach of trust. 
Duty to prevent and redress, §35-15-703. 
Delegation of performance of function. 
Restriction, §35-15-703. 
Dissenting trustee joining in action. 
Not liable, exception, §35-15-703. 
Failure to join in action. 
Trustee not liable, §35-15-703. 
Informing cotrustee about administration of 
trust. 
Trustee’s duty, §35-15-703. 

Majority decision, actions by, §35-15-703. 
Participation in performance of functions. 
Requirement, exception, §35-15-703. 

Reasonable care, duty to exercise, 
§35-15-703. 
Vacancy, §35-15-703. 
Counties. 
Investment of trust funds. 
Bond issues. 
Authorized investments, §35-3-105. 
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TRUSTS AND TRUSTEES —Cont’d 
Creating trusts. 
Animal care, §35-15-408. 
Foreign jurisdictions, §35-15-403. 
Fraud, duress or undue influence. 
Creation induced by, §35-15-406. 
Methods, §35-15-401. 
Noncharitable trust without ascertainable 
beneficiary, §35-15-409. 
Notice that trust established. 
Duty of trustee, §35-15-813. 
Oral trusts. 

Establishing by clear and convincing 

evidence, §35-15-407. 
Purposes lawful, not against public policy 
and possible to achieve, §35-15-404. 
Requirements, §35-15-402. 
Creditors. 
Beneficiaries’ creditors. 

Attachment of distribution interest, 

§35-15-501. 
Discretionary interests, §35-15-504. 
Mandatory distribution overdue, 
§35-15-506. 
Spendthrift provisions, §35-15-502. 
State’s claims not subject to 
spendthrift protection, 
§35-15-503. 

Removal or replacement power over 
trustee. 

Not reachable by creditors, §35-15-508. 
Husband and wife, trust property conveyed 
by as tenants by the entirety. 

Immunity from claims of separate 
creditors, §35-15-510. 

Powers of appointment. 
Not reached by creditors, §35-15-509. 
Remainder interests. 
Not reached by creditors, §35-15-509. 
Settlors, claims against. 
Trust containing spendthrift provision. 
Rules, §35-15-505. 
Cy pres. 
Termination or modification. 

Charitable trusts, §35-15-413. 

Damages. 

Breach of trust, §35-15-1002. 
Death of settlor. 

Noncharitable irrevocable trust. 

Termination or modification following 
death, §35-15-411. 

Revocable trust changing to irrevocable 
trust upon death of settlor. 

Written statement or list to dispose 
tangible personal property, 
§35-15-605. 

Declaration by owner of property. 
Method of creating trust, §35-15-401. 
Declining trusteeship, §35-15-701. 
Defense of claims. 
Duty of trustee, §35-15-811. 
Definite beneficiaries. 
Noncharitable trust without ascertainable 
beneficiary, §35-15-409. 
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TRUSTS AND TRUSTEES —Cont’d 
Definite beneficiaries —Cont’d 
Requirement for creating trust, §35-15-402. 
Definitions, §35-15-103. 
Definite beneficiaries, §35-15-402. 
Investment services trusts, §35-16-102. 
Noncharitable irrevocable trust, §35-15-411. 
Delayed receipt of trust corpus, 
§35-50-121. 
Delegation or powers and duties by 
trustee, §35-15-807. 
Delivery of property to settlor. 
Revocable trusts. 
Revocation of trust by delivery, 
§35-15-602. 
Delivery to last known address. 
Permissible method of notice or sending 
documents, §35-15-109. 
Depreciation in trust property. 
Trustee not liable, §35-15-1003. 
Designation of trust property. 
Duty of trustee, §35-15-810. 
Directed trusts, §§35-15-710 to 35-15-715. 
Accepting or declining fiduciary 
appointment, §35-15-711. 
Bond of fiduciary, §35-15-712. 
Excluded fiduciaries. 
Action or inaction of trustee, advisor or 
protector, no liability, §35-15-1205. 
No duty to review actions of trustee, 
advisor or protector, §35-15-1204. 
Treatment of trustee, trust advisor or 
trust protector as excluded fiduciary, 
§35-15-710. 
Removal of fiduciary, §35-15-715. 
Resignation of fiduciary, §35-15-714. 
Vacancy in office of advisor or protector, 
§35-15-713. 
Directing actions. 
Power to direct, §35-15-808. 
Discretionary interests. 
Creditor prohibited from compelling 
distribution, §35-15-504. 
Distinction between discretionary trust and 
support trust. 
Maintenance of traditional distinction, 
§35-15-106. 
Exercise of powers by trustee, duty, 
§35-15-814. 
Disposition or distribution of trust 
property. 
Delivery of property to settlor. 
Revocation of trust, §35-15-602. 
Discretionary distributions. 
Exercise of power, §35-15-814. 
Discretionary interests. 
Creditor prohibited from compelling 
distribution, §35-15-504. 
Event affecting. 
Trustee not liable for resulting loss. 
Reasonable care exercised, §35-15-1007. 
Mandatory interests, §35-15-506. 
Overdue distribution. 
Assignee or creditor of beneficiary 
reaching mandatory distribution, 
§35-15-506. 
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TRUSTS AND TRUSTEES —Cont’d 
Disposition or distribution of trust 
property —Cont’d 
Powers of trustee, §35-15-816. 
Proposal for distribution. 
Distribution upon termination, 
§35-15-817. 
Remainder interests, §35-15-506. 
Revocable trusts. 
Distribution of trust property as 
revocation, §35-15-604. 
Rules of construction, §35-15-112. 
Support interests, §35-15-506. 
Termination of trust. 
Distribution upon, §35-15-817. 
Unanticipated circumstances or inability to 
administer. 
Modification or termination of trust, 
§35-15-412. 
Value insufficient to justify cost of 
administration. 
Termination of trust, §35-15-414. 
Division of trust, §35-15-417. 
Approval or disapproval. 
Proceeding, §35-15-410. 
Separate shares. 
Duty of trustee to beneficiaries, 
§35-15-813. 
Divorce. 
Loss resulting from trustee’s lack of 
knowledge. 
Trustee not liable, reasonable care 
exercised, §35-15-1007. 
Dominion and control over trust. 
Determinations, factors considered, 
§35-15-1105. 
Duties of trustee. 
Administration of trust, §35-15-801. 
Collection of trust property, §35-15-812. 
Control and protection of trust property, 
§35-15-809. 
Delegation, §35-15-807. 
Discretionary powers. 
Exercising, §35-15-814. 
Enforcement and defense of claims, 
§35-15-811. 
Following directions, §35-15-808. 
Impartiality, §35-15-803. 
Inform and report, §35-15-813. 
Loyalty, §35-15-802. 
Prudent administration, §35-15-804. 
Recordkeeeping and identification of trust 
property, §35-15-810. 
Revocable trusts. 
Owed exclusively to settlor, §35-15-603. 
Special skills and expertise in trustee, 
§35-15-806. 
Uniform code governs, §35-15-105. 
Electronic records and signatures, 
§35-15-1102. 
E-mail or other electronic message. 
Permissible method of notice or sending 
documents, §35-15-109. 


TRUSTS AND TRUSTEES —Cont’d 
Employers and employees. 

Pension, disability, etc., plans. 
Applicability of act, §35-50-108. 
Beneficiaries. 

Designation, §35-50-108. 
Method of making, §35-50-108. 
Persons entitled to receive payments. 
Defined, §35-50-108. 

Creditors. 

Laws related to creditors’ rights 
unaffected, §35-50-108. 

Distribution laws unaffected, §35-50-108. 

Estate tax laws unaffected, §35-50-108. 

Inheritance laws unaffected, §35-50-108. 

Rule against perpetuities. 

Not applicable to pension, disability, 
etc., plans, §35-50-106. 
Endowment contracts. 
Insurance companies, §35-3-113. 
Enforcement of claims. 
Duty of trustee, §35-15-811. 
Environmental law. 
Defined, §35-15-103. 
Powers with respect to possible liability for 
violation, §35-15-816. 
Evidence. 

Oral trusts. 

Establishing by clear and convincing 
evidence, §35-15-407. 

Excess business holdings. 

Charitable trusts. 

Prohibited, §35-9-101. 

Private foundations. 

Retention prohibited, §35-9-101. 

Excluded fiduciaries. 

Defined, §35-15-103. 

Directed trusts. 

Treatment of trustees, advisors and 
protectors as excluded fiduciary, 
§35-15-710. 

Informing and reporting. 

Trust advisor, trust protector, etc, duty to 
inform and report, §35-15-813. 

Exclusive jurisdiction. 
Chancery courts and other courts having 
probate jurisdiction, §35-15-203. 
Existing relationships. 
Application of uniform trust code, 
§35-15-1103. 
Expenses incurred in administration of 
trust. 
Duty of trustee to incur only reasonable 
costs, §35-15-805. 
Reimbursement of trustee, trust advisor or 
trust protector, §35-15-709. 
Federal government. 

Bond issues. 

Reports, §35-3-112. 

Fiduciaries. 
Fiduciary access to digital assets act, 
§§35-8-101 to 35-8-118. 

Trust protectors and trust advisors. 

Fiduciary status, §35-15-1202. 


TRUSTS AND TRUSTEES —Cont’d 
Fiduciaries —Cont’d 
Uniform fiduciaries act, §§35-2-101 to 
35-2-112. 
Following directions. 
Duty of trustee, §35-15-808. 
Forfeitures. 
Enforcement of no-contest, in terrorem or 
forfeiture provisions, §35-15-1014. 
Former trustee. 
Delivery of property to successor, 
§35-15-707. 
Fraud, duress or undue influence. 
Creation induced by, §35-15-406. 
General partner. 
Immunity of trustee holding interest, 
§35-15-1011. 
General powers of trustee, §35-15-815. 
Generation-skipping tax. 
Authority to preclude or minimize 
imposition of tax, §35-50-122. 
Definitions, §35-50-122. 
Good faith dealing with trustee. 
Protection of third party dealing with 
trustee. 
Person without knowledge trustee 
exceeding powers, §35-15-1012. 
Guardians. 
Investment of funds transferred to trust, 
§34-1-115. 
Health information. 
Release of personal health information to 
determine incapacity, §35-50-125. 
Honorary trusts. 
Care of animals, §35-50-110. 
Housing authorities. 
Bond issues. 
Authorized investments, §35-3-115. 
Husband and wife. 
Trust property conveyed by husband and 
wife as tenants by the entirety. 
Immunity from claims of separate 
creditors, §35-15-510. 
Identification of trust property. 

Duty of trustee, §35-15-810. 
Impairment of trust administration. 
Modification or termination of trust, 

§35-15-412. 
Impartiality between beneficiaries. 
Duty of trustee, §35-15-803. 
Impracticable to continue trust. 
Modification or termination of trust, 
§35-15-412. 
Inability to administer trust. 
Modification or termination of trust, 
§35-15-412. 
Income. 
Accumulation of trust income. 
Validity of trust provisions, §35-15-106. 
Total return unitrusts, conversion from 
income trust, §35-6-108. 
Uniform principal and income act, 
§§35-6-101 to 35-6-602. 
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TRUSTS AND TRUSTEES —Cont’d 
Incorporation by reference. 
Specific powers of trustee, §35-15-816. 
Injunctions. 
Breach of trust, §35-15-1001. 
Inspection of trust property. 
Actions without accepting trusteeship, 
§35-15-701. 
Insurance. 
Creation, §35-50-102. 
Life, endowment or annuity contracts, 
§35-3-113. 
Life insurance policies. 
Beneficiary. 
Trustee named as beneficiary, 
§35-50-103. 
Policies. 
Trust property, §35-50-105. 
Premiums allowed as credit on 
settlement, §35-50-105. 
Uniform principal and income act. 
Allocation of receipts not normally 
apportioned during administration of 
trust, §35-6-407. 
Validity, §35-50-102. 
Intention to create trust. 
Requirement for creating trust, §35-15-402. 
Interests of beneficiaries. 
Uniform code governs, §35-15-105. 
In terrorem provisions. 
Enforcement of no-contest, in terrorem or 
forfeiture provisions, §35-15-1014. 
Invading principal. 
Powers of trustee, §35-15-816. 
Investigation of trust property. 
Actions without accepting trusteeship, 
§35-15-701. 
Investment of trust funds, §§35-3-101 to 
35-3-124. 
Abuse of discretion, §35-3-117. 
Action upon written directions. 
Liability of trustee, §35-3-123. 
Authority of court, §35-3-101. 
Authorized investments, §35-3-102. 
Banks and financial institutions. 
Investments in securities, §35-3-121. 
Bond issues. 
Counties, §35-3-105. 
Municipal bonds, §35-3-106. 
Public utility bonds, §35-3-109. 
Telephone corporations, §35-3-110. 
Real estate bonds, §35-3-107. 
Telephone corporation bonds, §35-3-110. 
Conflict between trustee’s fiduciary and 
personal interest, §35-15-802. 
Corporations. 
Authorized investments, §35-3-109. 
Counties. 
Bond issues. 
Authorized investments, §35-3-105. 
Existing rules of law not affected, 
§35-3-116. 
Federal agencies. 
Authorized investments, §35-3-111. 
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Federal securities, §35-3-103. 
Fiduciaries excluded from directing or 
managing investment. 

Liability for losses, §35-3-122. 
Foreign government securities, §35-3-104. 
Generally, §35-3-101. 

Guaranteed by federal government. 

Security requirements. 

State law inapplicable, §35-3-120. 
Housing authorities, §35-3-115. 
Institutional funds, §§35-10-101 to 

35-10-110. 

Liability of trustee. 


Action upon written directions, §35-3-123. 


Beneficiaries, liability to, §35-3-117. 
Losses. 

Liability of fiduciaries excluded from 
directing or managing investment, 
§35-3-122. 

Municipalities. 

Bond issues. 

Authorized investments, §35-3-106. 
Nominee’s securities, §35-3-118. 
Notes. 
Real estate notes, §35-3-107. 
Open-end or closed-end management 
investment company securities, 
§35-3-117. 
Original investments. 
Retention, §35-3-116. 
Procedure, §35-3-116. 
Principal and income. 
Uniform principal and income act, 
§§35-6-101 to 35-6-602. 
Private foundations. 
Nonexempt investments. 
Prohibited, §35-9-101. 
Prudent investor act, §§35-14-101 to 
35-14-114, 
Railroads. 
Authorized investments, §35-3-108. 
Obligations, §35-3-108. 
Real estate. 

Authorized investments, §35-3-107. 
Split-interest trusts. 

Nonexempt investments. 

Prohibited, §35-9-101. 
State securities, §35-3-103. 
Telephone corporations. 

Authorized investments, §35-3-110. 

Tennessee Valley Authority obligations, 
§35-3-119. 
Trust companies. 

Investments in securities, §35-3-121. 
Tuition units for minors, §35-3-124. 
Uniform principal and income act, 

§§35-6-101 to 35-6-602. 
Uniform prudent investor act. 

General provisions, §§35-14-101 to 
35-14-114. 

Incorporation in chapter, §35-15-901. 
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Investment of trust funds —Cont’d 
Utilities. 

Telephone corporations. 

Authorized investments, §35-3-110. 
Whole property of 2 or more trusts. 
Records maintained clearly indicating 
respective interests, §35-15-810. 
Investment services trusts, §§35-16-101 to 
35-16-112. 
Applicability, §35-16-112. 
Avoidance of qualified dispositions., 
§35-16-106. 
Citation of provisions, §35-16-101. 
Definitions, §35-16-102. 
Qualified dispositions. 

Defined, §35-16-102. 

Restrictions on actions, remedies and 
claims, §35-16-104. 

Qualified trustees and advisors, §35-16-108. 

Restrictions on actions, remedies and claim 
§35-16-104. 

Revocability of trusts, §35-16-111. 

Short title, §35-16-101. 

Spendthrift provisions, §35-16-107. 

Successor trustees, §35-16-110. 

Transferors. 

Avoidance of qualified dispositions., 
§35-16-106. 

Defined, §35-16-102. 

Disposition of income, §35-16-105. 

Investment advisor, transferor as, 
§35-16-109. 

Powers and rights of transferor, 
§35-16-105. 

Qualified affidavit requirements, 
§35-16-103. 

Qualified trustees and advisors, 
§35-16-108. 

Revocability of trusts, §35-16-111. 

Irrevocable special needs trust. 
Spendthrift provisions. 
Creditor’s claims against settlor. 
Rules, §35-15-505. 

Creditor’s claims against trustee, advisor, 

etc. 
Not enforceable, §35-15-505. 
Judicial proceedings involving trusts, 
§§35-15-201 to 35-15-205. 
Accounting. 

Final accounting upon resignation or 
removal of trustee or termination of 
trust. 

Petition, §35-15-205. 
Administration of trust, §35-15-201. 
Attorneys’ fees and costs, §35-15-1004. 
Breach of trust. 

Consent, release or ratification by 
beneficiaries. 

Trustee not liable, §35-15-1009. 

Damages, §35-15-1002. 

Exculpatory term relieving trustee of 
liability. 

Enforceability, §35-15-1008. 
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Judicial proceedings involving trusts 
—Cont’d 
Breach of trust —Cont’d 
Limitation of actions, §35-15-1005. 
Reliance on trust instrument. 
Trustee not liable, §35-15-1006. 
Remedies, §35-15-1001. 
Enforcement and defense of claims. 
Duty of trustee, §35-15-811. 
Powers of trustee, §35-15-816. 
Exculpatory term relieving trustee of 
liability. 
Enforceability, §35-15-1008. 
Jurisdiction over trust and trustee, 
§35-15-202. 
Subject matter jurisdiction, §35-15-203. 
Limitation on trustee’s personal liability, 
§35-15-1010. 
Removal of trustee, §35-15-706. 
Supervision. 
Judicial supervision, §35-15-201. 
Trustees, trust protectors, trust advisors, 
etc, actions by or against. 
Limitation of actions, §35-15-1005. 
Venue, §35-15-204. 
Judicial supervision, §35-15-201. 
Jurisdiction. 


Personal jurisdiction over trust and trustee, . 


§35-15-202. 
Subject matter jurisdiction over trust and 
trustee, §35-15-203. 
Knowledge of fact, §35-15-104. 
Leases. 
Power of trustee, §35-15-816. 
Lien to secure reimbursement. 
Advancement for protection of trust, 
§35-15-709. 
Life contracts. 
Insurance companies, §35-3-113. 
Lifetime trust. 
Validity as to assets held by trust, 
§35-15-402. 
Limitation of actions. 
Revocable trusts. 
Contesting validity of trust, §35-15-604. 
Trustees, trust protectors, trust advisors, 
etc, actions by or against, §§35-15-1005, 
35-15-1206. 
Limitation on trustee’s personal liability, 
§35-15-1010. 
Limited partnerships. 
Contracts or torts partnership. 
Immunity of trustee holding interest as 
general partner, §35-15-1011. 
Loans of trust property. 
Power of trustee, §35-15-816. 
Loyalty. 
Duty of trustee, §35-15-802. 
Mail. 
First-class mail. 
Permissible method of notice or sending 
documents, §35-15-109. 
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Majority. 
Powers exercisable by majority, §35-50-113. 
Mandatory interests. 
Disposition or distribution of trust property. 
Distributions relative to mandatory 
interests, §35-15-506. 
Exercise of powers, §35-15-814. 
Marriage. 
Loss resulting from trustee’s lack of 
knowledge. 
Trustee not liable, reasonable care 
exercised, §35-15-1007. 
Mediation. 
Fees, costs and expenses. 
Awarding against assets of trust, 
§35-15-1004. 
Medical records. 
Release of personal health information to 
determine incapacity, §35-50-125. 
Methods of giving notice, §35-15-109. 
Minors. 
Funds of minors under $25,000. 
Letters of guardianship or 
conservatorship. 
Directing funds to trust, court’s 
authority, §34-1-104. 
Mistake of fact or law. 
Reformation, §35-15-415. 
Modification of trust. 
Approval or disapproval of proposed 
modification. 
Proceeding, §35-15-410. 
Combination and division, §35-15-417. 
Cy pres, §35-15-413. 
Noncharitable irrevocable trust. 
Consent of all beneficiaries or court 
approval, §35-15-411. 
Tax objectives. 
Achieving settlor’s objectives, §35-15-416. 
Unanticipated circumstances or inability to 
administer, §35-15-412. 
Uneconomic trust, §35-15-414. 
No-contest provisions. 
Enforcement of no-contest, in terrorem or 
forfeiture provisions, §35-15-1014. 
Noncharitable irrevocable trust. 
Termination or modification. 
Consent of all beneficiaries or court 
approval, §35-15-411. 
Noncharitable trust without 
ascertainable beneficiary, §35-15-409. 
Nonresidents. 
Limitation on appointment of nonresident 
fiduciaries, §35-50-107. 
Notice. 
Establishment of trust. 
Duty of trustee, §35-15-813. 
Knowledge of fact, §35-15-104. 
Methods and waiver, §35-15-109. 
Resignation of trustee, §35-15-705. 
Transfer of principal place of business, 
§35-15-108. 
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Notice —Cont’d 
Uniform principal and income act. 
Optional notice by trustee, §35-6-105. 
Options. 
Power of trustee, §35-15-816. 
Oral trusts. 
Establishing by clear and convincing 
evidence, §35-15-407. 
Organization conducting activities 
through employees. 
Notice or knowledge of fact, §35-15-104. 
Overdue distribution. 
Assignee or creditor of beneficiary reaching. 
Mandatory distributions, §35-15-506. 
Partnerships. 
Contracts or torts partnership. 
Immunity of trustee holding interest as 
general partner, §35-15-1011. 
Passive trusts. 
Not terminable due to passivity, 
§35-15-402. 
Personal delivery. 
Permissible method of notice or sending 
documents, §35-15-109. 
Personal jurisdiction over trustee and 
beneficiaries, §35-15-202. 
Personal obligations of trustee. 
Trust property not subject to, §35-15-507. 
Pets. 
Trust created for care of animal or animals, 
§35-15-408. 
Place of administration. 
Trustees, §35-15-108. 
Power of appointment. 
Creditors not able to reach, §35-15-509. 
Foreclosure. 
Judicial foreclosure prohibited, 
§35-15-509. 
Informing and reporting, duties of holder, 
§35-15-813. 
Not considered property interest, 
§35-15-509. 
Specific powers of trustee, §35-15-816. 
Power of attorney. 
Revocable trusts. 
Agent under power exercising settlor’s 
powers, §35-15-602. 
Power of withdrawal. 
Defined, §35-15-103. 
Failure to exercise. 
Effect, §35-15-505. 
Powers of appointment. 
Exercise in favor of trustee. 
Method of creating trust, §35-15-401. 
Revocable trusts. 
Holder of power of withdrawal. 
Power of withdrawal defined, 
§35-15-103. 
Rights of settlor, §35-15-603. 
Powers of trustee, §§35-50-110, 35-50-123. 
Delegation, §35-15-807. 
Discretionary powers. 
Duty when exercising, §35-15-814. 
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Powers of trustee —Cont’d 

Distribution of trust property upon 
termination, §35-15-817. 

General powers, §35-15-815. 

Incorporation of powers in trust 
instrument, §35-50-109. 

Limitations, §35-50-124. 

Power to direct actions, §35-15-808. 

Specific powers of trustee, §35-15-816. 

Uniform code governs, §35-15-105. 

Preservation of trust property. 

Actions without accepting trusteeship, 

§35-15-701. 
Presumptions. 

Conflict between trustee’s fiduciary and 
personal interest. 

Transaction affected by, §35-15-802. 

Holder of power to direct fiduciary. 

Person other than beneficiary holding 
power, §35-15-808. 

Principal. 

Uniform principal and income act, 

§§35-6-101 to 35-6-602. 
Principles of equity. 

Supplementary to uniform code provisions, 
§35-15-106. 

Private foundations, §§35-9-101 to 

35-9-108. 

Amendment of trust. 

Authority to amend for tax benefits, 
§35-9-106. 

Applicability of chapter, §35-9-103. 

Attorney general. 

Powers unimpaired by chapter, §35-9-104. 

Communities, populations or locales served. 

Expenditures of funds communities, etc, 
served not to be mandated by 
government entity, §35-9-108. 

Courts. 

Powers unimpaired by chapter, §35-9-104. 

Defined, §35-9-108. 

Excess business holdings. 

Retention prohibited, §35-9-101. 

Nepotism. 

Disqualifying, removing, etc by 
government entity on basis of family 
relationship prohibited, §35-9-108. 

Nonexempt investments. 

Prohibited, §35-9-101. 

Prohibited acts, §35-9-101. 

Race, religion or other protected 
classifications of employees, 
contributors, leadership, or 
beneficiaries of foundation. 

Disclosure not to be required by 
government entities, §35-9-108. 

Expenditures of funds based on 
classification not to be mandated by 
government entity, §35-9-108. 

Hiring based on classification not to be 
required by government entity, 
§35-9-108. 

References, §35-9-105. 
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Private foundations —Cont’d 
Self-dealing. 
Prohibited, §35-9-101. 
Taxation. 
Avoidance. 

Amendment of trust, §35-9-106. 

Distribution of amounts to avoid, 
§35-9-102. 

Reformation of trusts to comply with tax 
regulations, §35-9-107. 
Taxable expenditures prohibited, 
§35-9-101. 
Profit, failure to make. 
Trustee not liable, §35-15-1003. 
Prohibited acts. 
Charitable trusts, §35-9-101. 
Proposal for distribution. 
Distribution upon termination, §35-15-817. 
Prosecuting or defending claim. 
Powers of trustee, §35-15-816. 
Protection of trust property. 
Duty of trustee, §35-15-809. 
Protectors. 
Trust protectors. 
Action or inaction of trustee, advisor or 
protector. 

Excluded fiduciaries, no liability, 
§35-15-1205. 

Advancement for protection of trust. 

Reimbursement of expenses, 
§35-15-709. 

Compensation, §35-15-708. 
Defined, §35-15-103. 
Directed trusts. 

Accepting or declining fiduciary 
appointment, §35-15-711. 

Bond of fiduciary, §35-15-712. 

Excluded fiduciaries, §35-15-710. 

Action or inaction of trustee, advisor 
or protector, no liability, 
§35-15-1205. 

No duty to review actions of trustee, 
advisor or protector, §35-15-1204. 

Removal of fiduciary, §35-15-715. 

Resignation of fiduciary, §35-15-714. 

Vacancy in office of advisor or protector, 
§35-15-713. 

Fiduciary status, §35-15-1202. 
Jurisdiction of court, §35-15-1203. 
Limitation of actions. 

Trustees, trust protectors, trust 
advisors, etc, actions by or against, 
§§35-15-1005, 35-15-1206. 

Powers. 
Enumeration, §35-15-1201. 
Prudent administration. 
Delegation of duties and powers by trustee, 
§35-15-807. 
Duty of trustee, §35-15-804. 
Prudent investor rule. 
Conflict between trustee’s fiduciary and 
personal interest. 
Presumption against conflict, §35-15-802. 
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Prudent investor rule —Cont’d 
Incorporation of uniform prudent investor 
act in chapter, §35-15-901. 
Purposes of trust. 
Permissible purposes, §35-15-404. 
Ratification of transaction. 
Breach of trust. 
Trustee not liable, §35-15-1009. 
Real property. 
Power of trustee, §35-15-816. 
Real property in trust, §35-15-114. 
Resignation or removal. 
Document to be recorded, §35-1-101. 
Reasonable care, skill and caution. 
Delegation of duties and powers by trustee, 
§35-15-807. 
Duty of trustee to exercise, §35-15-804. 
Reasonable costs. 
Duty of trustee to incur, §35-15-805. 
Records. 
Administration, records of. 
Duty of trustee to keep, §35-15-810. 
Uniform principal and income act, 
§35-6-107. 
Reformation of trust. 
Mistake of fact or law, §35-15-415. 
Registration of instruments. 
Resignation or removal of trustee, 
§35-1-101. 
Registration of trust, §35-15-113. 
Rejection of trusteeship, §35-15-701. 
Relations among trustees. 
Uniform code governs, §35-15-105. 
Release of trustee. 
Breach of trust. 
Trustee not liable, §35-15-1009. 
Reliance on trust instrument. 
Certification of trust, reliance on. 

Persons not liable for actions, 

§35-15-1013. 
Trustee not liable, §35-15-1006. 
Remainder interests. 
Creditors not able to reach at trust level, 
§35-15-509. 
Disposition or distribution of trust property, 
§35-15-506. 
Removal. 
Real property. 
Documents to be recorded, §35-1-101. 
Removal of trustee, §35-15-705. 
Accounting. 

Final accounting upon resignation or 
removal of trustee or termination of 
trust. 

Petition, §35-15-205. 
Breach of trust, §35-15-1001. 
Creditors of beneficiary. 

Removal or replacement power over 
trustee. 

Not reachable by creditors, §35-15-508. 
Delivery of property to successor, 
§35-15-707. 
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TRUSTS AND TRUSTEES —Cont’d 
Removal of trustee —Cont’d 
Directed trusts. 

Advisors or protectors, removal of 

fiduciary, §35-15-715. 
Value insufficient to justify cost of 
administration, §35-15-414. 
Replacement of trustee. 
Creditors of beneficiary. 

Removal or replacement power over 

trustee. 
Not reachable by creditors, §35-15-508. 
Reports. 
Duty of trustee, §35-15-813. 
State and federal bond issues, $35-3-112. 
Representation and binding others, 
§§35-15-301 to 35-15-305. 
Agents, §35-15-303. 
Appointment of representative, §35-15-305. 
Consent of person who may represent and 
bind another. 

Effect, §35-15-301. 

Conservators, §35-15-303. 
Fiduciaries and parents, §35-15-303. 
Guardians, §35-15-303. 

Holder of power of appointment. 

Representation by, §35-15-302. 

Identity or location of person unknown. 

Substantially identical interest. 

Representation by person having, 
§35-15-304. 
Matters representative may act on, 
§35-15-305. 
Minor, incapacitated or unborn individual. 
Substantially identical interest. 
Representation by person having, 
§35-15-304. 
Notice to person who may represent and 
bind another. 

Effect, §35-15-301. 

Parents, §35-15-303. 

Personal representatives, §35-15-303. 

Persons designated by settlor or 
beneficiaries, §35-15-303. 

Several persons or interests. 

Appointment of representative for, 
§35-15-305. 

Substantially identical interest. 

Representation by person having, 

-§35-15-304. 
Trustees, §35-15-303. 
Request for information by beneficiary. 
Duty of trustee to respond, §35-15-813. 
Reserved powers. 
Foreclosure. 

Judicial foreclosure prohibited, 
§35-15-509. 

Resignation of trustee, §35-15-705. 
Accounting. 

Final accounting upon resignation or 
removal of trustee or termination of 
trust. 

Petition, §35-15-205. 
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Resignation of trustee —Cont’d 
Delivery of property to successor, 
§35-15-707. 
Directed trusts. 
Advisors or protectors, resignations, 
§35-15-714. 
Real property. 
Documents to be recorded, §35-1-101. 
Return of distributed property. 
Revocable trusts. 

Trust determined invalid. 

Duty of beneficiary, §35-15-604. 
Revocable trusts. 
Amendment, §35-15-602. 
Capacity required, §35-15-601. 
Capacity of settlor to create, amend, revoke 
or add property, §35-15-601. 
Conservator or guardian of settlor. 
Exercising settlor’s powers, §35-15-602. 
Contesting validity of trust. 

Limitation of action, §35-15-604. 

Death of settlor changing revocable trust to 
irrevocable trust. 

Written statement or list to dispose 
tangible personal property, 
§35-15-605. 

Delivery of property to settlor. 
Revocation of trust, §35-15-602. 
Distribution of trust property, §35-15-604. 
Duties of trustee. 

Owed exclusively to settlor, §35-15-603. 
Holder of power of withdrawal. 

Rights of settlor, $35-15-603. 
Investment services trusts. 

Revocability of trusts, §35-16-111. 
Liability of trustee. 

Distribution pending contest of validity, 
§35-15-604. 

Trustee without knowledge trust 
amended or revoked, §35-15-602. 

Limitation of action. 
Contesting validity of trust, §35-15-604. 
Power of attorney. 

Agent under power exercising settlor’s 

powers, §35-15-602. 
Return of distributed property. 
Trust determined invalid. 
Duty of beneficiary, §35-15-604. 
Revocation, §35-15-602. 
Capacity required, §35-15-601. 
Rights of beneficiaries. 
Subject to settlor’s control, §35-15-603. 
Validity, contesting. 

Limitation of action, distribution of trust 

property, §35-15-604. 
Sale, encumbrance or other transaction. 
Conflict between trustee’s fiduciary and 
personal interest, §35-15-802. 
Power of trustee, §35-15-816. 
Savings accounts, §35-3-114. 
Savings and loan associations. 
Exception to trustee’s bond requirement, 
§35-15-702. 
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Schools and education. 
Performance of educational requirements. 

Loss resulting from trustee’s lack of 
knowledge. 

Trustee not liable, reasonable care 
exercised, §35-15-1007. 
Scope of uniform trust code, §35-15-102. 
Second trust, distributions. 
Powers of trustees, §35-15-816. 
Selection of beneficiary from indefinite 
class. 
Validity of power in trustee, §35-15-402. 
Self-dealing. 
Charitable trusts. 
Prohibited, §35-9-101. 
Private foundations. 
Prohibited, §35-9-101. 
Split-interest trusts. 
Prohibited, §35-9-101. 
Service of process. 
Methods of giving notice, §35-15-109. 
Settlor as alter ego of trustee of 
irrevocable trust, §35-15-1104. 
Short title. 
Tennessee uniform trust code, §35-15-101. 
Special fiduciary. 
Appointment by court, grounds, §35-15-704. 

Breach of trust, §35-15-1001. 

Decision on whether transaction conflicts 
with trustee’s fiduciary and personal 
interest, §35-15-802. 

Special purpose entities, §35-15-1301. 
Special skills and expertise in trustee. 
Duty to use, §35-15-806. 
Specific powers of trustee, §35-15-816. 
Spendthrift provisions. 
Creditor’s claims against settlor. 

Rules, §35-15-505. 

Investment services trusts, §35-16-107. 
Noncharitable irrevocable trust. 

Termination or modification. 

Effect of spendthrift provision, 
§35-15-411. 
Property transfers to spendthrift trust. 

Actions with respect to transfer 
prohibited, §35-15-505. 

Validity, requirement, sufficiency to restrain 
transfers, §35-15-502. 

State’s claims not subject to spendthrift 

protection, §35-15-503. 
Split-interest trusts. 
Amendment of trust. 

Authority to amend for tax benefits, 
§35-9-106. 

Applicability of chapter, §35-9-103. 
Attorney general. 


Powers unimpaired by chapter, §35-9-104. 


Courts. 


Powers unimpaired by chapter, §35-9-104. 


Excess business holdings. 
Prohibited, §35-9-101. 

Nonexempt investments. 
Prohibited, §35-9-101. 


602 


TRUSTS AND TRUSTEES —Cont’d 
Split-interest trusts —Cont’d 
Prohibited acts, §35-9-101. 
References, §35-9-105. 
Self-dealing. 
Prohibited, §35-9-101. 
Taxation. 
Avoidance. 
Amendment of trust, §35-9-106. 
Distribution of amounts to avoid, 
§35-9-102. 
Reformation of trusts to comply with tax 
regulations, §35-9-107. 
Taxable expenditures. 
Prohibited, §35-9-101. 
State jurisdiction provision in trust. 
Effect, §35-15-107. 
Nexus sufficient for validity, §35-15-108. 
State securities. 
Bond issues. 
Reports, §35-3-112. 
Stock and stockholders. 
Power of trustee, §35-15-816. 
Voting shares or exercising control. 
Duty of trustee to act in best interest of 
beneficiaries, §35-15-802. 
Subject matter jurisdiction, §35-15-203. 
Successor trustees. 
Acts or omissions of prior trustee. 
Liability, §35-15-812. 
Delivery of property to, §35-15-707. 
Duty to take steps to compel, §35-15-812. 
Documents concerning real property to be 
recorded. 
Removal or resignation of trustee without 
order of court. 

Successor to execute and record 
instrument, §35-1-101. 
Investment services trusts, §35-16-110. 

Vacancy in trusteeship. 
Appointment, §35-15-704. 
Support trusts. 
Disposition or distribution of trust property. 
Distributions relative to support 
interests, §35-15-506. 
Exercise of powers, §35-15-814. 
Distinction between discretionary trust and 
support trust. 
Maintenance of traditional distinction, 
§35-15-106. 
Suspension of trustee. 
Breach of trust, §35-15-1001. 
Taxation. 
Generation-skipping tax. 
Authority to preclude or minimize 
imposition of tax, §35-50-122. 
Definitions, §35-50-102. 
Objectives related to taxes. 
Modification of trust to achieve settlor’s 
objectives, §35-15-416. 
Private foundations. 
Avoidance. 
Amendment of trust, §35-9-106. 
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TRUSTS AND TRUSTEES —Cont’d 
Taxation —Cont’d 
Private foundations —Cont’d 
Avoidance —Cont’d 
Distribution of amounts to avoid, 
§35-9-102. 
Reformation of trusts to comply with tax 
regulations, §35-9-107. 
Taxable expenditures prohibited, 
§35-9-101. 
Saving taxes. 
Discretionary powers, exercise, 
§35-15-814. 
Split-interest trusts. 
Avoidance. 
Amendment of trust, §35-9-106. 
Distribution of amounts to avoid, 
§35-9-102. 
Reformation of trusts to comply with tax 
regulations, §35-9-107. 
Taxable expenditures. 
Prohibited, §35-9-101. 
Uniform principal and income act. 
Allocation of disbursements during 
administration of trust. 
Adjustments between principal and 


income because of taxes, §35-6-506. 


Income taxes, §35-6-505. 
Tennessee uniform trust code. 
Short title, §35-15-101. 
Termination of trust, §35-15-410. 
Accounting. 

Final accounting upon resignation or 
removal of trustee or termination of 
trust. 

Petition, §35-15-205. 
Approval or disapproval of proposed 
termination. 

Proceeding, §35-15-410. 

Cy pres, §35-15-413. 
Distribution of trust property, §35-15-817. 
Noncharitable irrevocable trust. 

Consent of all beneficiaries or court 
approval, §35-15-411. 

Powers of trustee on termination, 
§35-15-816. 

Unanticipated circumstances or inability to 
administer, §35-15-412. 

Uneconomic trust, §35-15-414. 

Terms of trust. 

Construed to prevail over provisions of 
uniform code, exceptions, §35-15-105. 

Exculpatory term relieving trustee of 
liability. 

Enforceability, §35-15-1008. 

Meaning and effect. 

Governing law, §35-15-107. 

Principal place of business designated by 
terms. 

Validity, §35-15-108. 

Rules of construction, §35-15-112. 
Third parties dealing with trustee. 
Protection. 

Third party without knowledge trustee 

exceeding powers, §35-15-1012. 


TRUSTS AND TRUSTEES —Cont’d 
This jurisdiction’s laws controlling, 
provisions requiring. 
Effect, §35-15-107. 
Nexus sufficient for validity, §35-15-108. 
Time. 
Resignation of trustee. 

Notice, §35-15-705. 

Transfer of principal place of business. 

Notice, §35-15-108. 

Torts. 
Committing in course of administration. 

Liability of trustee, §35-15-1010. 

Partnerships, tort committed by. 
Liability of trustee with interest as 
general partner, §35-15-1011. 
Total return unitrusts, §35-6-108. 
Express total return unitrusts, §35-6-109. 
Transfer of principal place of business, 
§35-15-108. 
Transfer of property to persons as 
trustee. 
Method of creating trust, §35-15-401. 
Transfers to minors. 
Nomination of custodian by trust, 
§35-7-104. 
Other transfers by fiduciary, §35-7-107. 
Transfer authorized by trust, §35-7-106. 
Trust advisors. 
Action or inaction of trustee, advisor or 
protector. 

Excluded fiduciaries, no liability, 
§35-15-1205. 

Advancement for protection of trust. 

Reimbursement of expenses, §35-15-709. 

Compensation, §35-15-708. 
Defined, §35-15-108. 
Directed trusts. 

Accepting or declining fiduciary 
appointment, §35-15-711. 

Bond of fiduciary, §35-15-712. 

Excluded fiduciaries, §35-15-710. 

Action or inaction of trustee, advisor or 
protector, no liability, §35-15-1205. 

No duty to review actions of trustee, 
advisor or protector, §35-15-1204. 

Removal of fiduciary, §35-15-715. 

Resignation of fiduciary, §35-15-714. 

Vacancy in office of advisor or protector, 
§35-15-713. 

Fiduciary status, §35-15-1202. 
Jurisdiction of court, $35-15-1203. 
Limitation of actions. 

Trustees, trust protectors, trust advisors, 
etc, actions by or against, 
§§35-15-1005, 35-15-1206. 

Powers. 
Enumeration, §35-15-1201. 
Special purpose entities, §35-15-1301. 
Trust companies. 
Exception to trustee’s bond requirement, 
§35-15-702. 
Investment of trust funds. 
Investments in securities, §35-3-121. 
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TRUSTS AND TRUSTEES —Cont’d 
Trust funds. 
Uniform common trust fund act. 
Accounts and accounting. 

Approval by chancery court, §35-4-103. 
Applicability of chapter, §35-4-105. 
Citation, §35-4-101. 

Common trust funds. 
Establishment by banks or trust 
companies, §35-4-102. 
Construction of chapter. 
Uniformity, §35-4-104. 
Short title, §35-4-101. 
Trust protectors. 
Action or inaction of trustee, advisor or 
protector. 
Excluded fiduciaries, no liability, 
§35-15-1205. 
Advancement for protection of trust. 
Reimbursement of expenses, §35-15-709. 
Compensation, §35-15-708. 
Defined, §35-15-103. 
Directed trusts. 
Accepting or declining fiduciary 
appointment, §35-15-711. 
Bond of fiduciary, §35-15-712. 
Excluded fiduciaries, §35-15-710. 
Action or inaction of trustee, advisor or 


protector, no liability, §35-15-1205. 


No duty to review actions of trustee, 
advisor or protector, §35-15-1204. 

Removal of fiduciary, §35-15-715. 

Resignation of fiduciary, §35-15-714. 

Vacancy in office of advisor or protector, 
§35-15-713. 

Fiduciary status, §35-15-1202. 

Jurisdiction of court, §35-15-1203. 

Limitation of actions. 

Trustees, trust protectors, trust advisors, 
etc, actions by or against, 
§§35-15-1005, 35-15-1206. 

Powers. 

Enumeration, §35-15-1201. 

Special purpose entities, §35-15-1301. 

Unanticipated circumstances. 
Modification or termination of trust, 
§35-15-412. 
Uneconomic trust. 
Termination or modification, §35-15-414. 
Uniform common trust fund act, 

§§35-4-101 to 35-4-105. 

Uniformity of application and 
construction. 

Consideration not to be given, §35-15-1101. 

Uniform principal and income act, 

§§35-6-101 to 35-6-602. 

Adjustment between principal and income. 

Powers of trustee, §35-6-104. 

Remedy for exercise or non-exercise of 
power, §35-6-106. 

Allocation of disbursements during 
administration of trust, §§35-6-501 to 
35-6-506. 

Disbursements from income, §35-6-501. 
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TRUSTS AND TRUSTEES —Cont’d 
Uniform principal and income act 
—Cont’d 
Allocation of disbursements during 
administration of trust —Cont’d 

Disbursements from principal, §35-6-502. 

Impracticability of disbursement from 
principal, §35-6-502. 

Income taxes, §35-6-505. 

Taxes. 

Adjustments between principal and 
income because of taxes, §35-6-506. 
Income taxes, §35-6-505. 

Transfers from income to principal for 
depreciation, §35-6-503. 

Transfers from income to reimburse 
principal, §35-6-504. 

Allocation of receipts during administration 
of trust. 

Receipts from entities, §§35-6-401 to 
35-6-403. 

Receipts normally apportioned, 
§§35-6-408 to 35-6-415. 

Receipts not normally apportioned, 
§§35-6-404 to 35-6-407. 

Annuities. 

Allocation of receipts normally 
apportioned during administration of 
trust, §35-6-409. 

Insubstantial allocations not required, 
§35-6-408. 
Applicability of act, §§35-6-601, 35-6-602. 
Asset-backed securities. 

Allocation of receipts normally 
apportioned during administration of 
trust, §35-6-415. 

Insubstantial allocations not required, 
§35-6-408. 
Beginning of income interest. 

Apportionment of receipts and 
disbursements when income interest 
begins, §35-6-302. 

When right to income begins, §35-6-301. 

Business and other activities conducted by 
trustee. 

Allocation of receipts during 
administration of trust, §35-6-403. 

Citation, §35-6-101. 

Construction and interpretation. 
Uniformity of construction, §35-6-601. 

Decedents’ estates. 

Apportionment of receipts and 
disbursements when decedent dies, 
§35-6-302. 

Determination of net income, §35-6-201. 

Distribution from estate during 
administration of trust, §35-6-402. 

Distribution of net income, §§35-6-201, 
35-6-202. 

Deferred compensation. 

Allocation of receipts normally 
apportioned during administration of 
trust, §35-6-409. 

Insubstantial allocations not required, 
§35-6-408. 
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TRUSTS AND TRUSTEES —Cont’d 
Uniform principal and income act 
—Cont’d 
Definitions, §35-6-102. 
Asset-back security, §35-6-415. 
Derivatives, §35-6-414. 
Entity, §35-6-401. 
Liquidating asset, §35-6-410. 
Derivatives. 
Allocation of receipts normally 
apportioned during administration of 
trust, §35-6-414. 
Determination of income of separate funds. 
Deferred compensation, §35-6-409. 
Insubstantial allocations not required, 
§35-6-408. 
Duties of fiduciaries, §35-6-103. 
Eminent domain. 
Allocation of receipts not normally 
apportioned during administration of 
trust, §35-6-404. 
Grandfather clause. 
Applicability to existing trust and 
trustees, §35-6-602. 
Incorporation by reference into uniform 
trust code, §35-15-901. 
Insubstantial allocations not required, 
§35-6-408. 
Insurance policies. 
Allocation of receipts not normally 
apportioned during administration of 
trust, §35-6-407. 
Liquidating assets. 
Allocation of receipts normally 
apportioned during administration of 
trust, §35-6-410. 
Insubstantial allocations not required, 
§35-6-408. 
Mineral interests. 
Allocation of receipts normally 
apportioned during administration of 
trust, §35-6-411. 
Insubstantial allocations not required, 
§35-6-408. 
Natural resources. 
Allocation of receipts normally 
apportioned during administration of 
trust, §35-6-411. 
Insubstantial allocations not required, 
§35-6-408. 
Notice. 
Optional notice by trustee, §35-6-105. 
Obligations to pay money. 
Allocation of receipts not normally 
- apportioned during administration of 
trust, §35-6-406. 
Options. 
Allocation of receipts normally 
apportioned during administration of 
trust, §35-6-414. 
Powers of trustee. 
Adjustment between principal and 
income, §35-6-104. 
Remedy for exercise or non-exercise of 
power, §35-6-106. 
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TRUSTS AND TRUSTEES —Cont’d 
Uniform principal and income act 
—Cont’d 
Property not productive of income. 
Allocation of receipts normally 
apportioned during administration of 
trust, §35-6-413. 
Records, §35-6-107. 
Rental property. 
Allocation of receipts not normally 
apportioned during administration of 
trust, §35-6-405. 
Short title, §35-6-101. 
Termination of income interest. 
Apportionment when income interest 
ends, §35-6-303. 
Determination of net income, §35-6-201. 
Distribution of net income, §§35-6-201, 
35-6-202. 
When right to income ends, §35-6-301. 
Timber. 
Allocation of receipts normally 
apportioned during administration of 
trust, §35-6-412. 
Insubstantial allocations not required, 
§35-6-408. 
Vacancy in trusteeship, §35-15-704. 
Cotrustees, §35-15-703. 
Directed trusts. 
Office of advisor or protector, §35-15-713. 
Successor. 

Appointment, §35-15-704. 

Validity of trust created in other 

jurisdiction, §35-15-403. 

Value insufficient to justify cost of 
administration. 
Modification or termination, §35-15-414. 
Venue. 
Judicial proceedings involving trusts, 
§35-15-204. 
Voidable transactions. 
Conflict between trustee’s fiduciary and 
personal interest, §35-15-802. 
Void trusts. 
Fraud, duress or undue influence. 

Creation induced by, §35-15-406. 
Waiver of notice requirement, §35-15-109. 
Waste to continue trust. 

Modification or termination of trust, 
§35-15-412. 


TUTORS. 
Fiduciaries. 
Uniform fiduciaries act, §§35-2-101 to 
35-2-112. 


U 


UNDUE INFLUENCE. 
Trusts. 
Creation induced by, §35-15-406. 


UNIFORM LAWS. 
Attorneys in fact. 
Uniform durable power of attorney act, 
§§34-6-101 to 34-6-112. 


INDEX 


UNIFORM LAWS —Cont’d 

Fiduciaries. 

Uniform fiduciaries act, §§35-2-101 to 
35-2-112. 

Fiduciary access to digital assets act, 
§§35-8-101 to 35-8-118. 

Guardian and ward. 

Uniform adult guardianship and protective 
proceeding jurisdiction act, §§34-8-101 
to 34-8-503. 
Veterans. 
Uniform veterans’ guardianship law, 
§§34-5-101 to 34-5-122. 

Investments of institutional funds, 
§§35-10-101 to 35-10-110. 

Power of attorney. 

Uniform durable power of attorney act, 
§$§34-6-101 to 34-6-112. 

Prudent investor act, §$35-14-101 to 
35-14-114. 

Revised uniform fiduciary access to 
digital assets act, §§35-8-101 to 
35-8-118. 

Transfer on death security registration, 
§§35-12-101 to 35-12-1138. 

Transfers to minors. 

Uniform transfers to minors act, §§35-7-101 
to 35-7-126. 

Trusts and trustees. 

Uniform common trust fund act, §§35-4-101 
to 35-4-105. 

Uniform principal and income act, 
$§35-6-101 to 35-6-602. 

Veterans. 
Guardian and ward. 
Uniform veterans’ guardianship law, 
§§34-5-101 to 34-5-122. 


UNIFORM TRUST CODE, §§35-15-101 to 
35-15-1301. 


UNITED STATES. 
Bond issues. 
Investment by guardians, executives, etc., 
§35-3-112. 


UNIVERSITY AND POSTSECONDARY 
EDUCATION. 
College savings trust. 
Trust funds. 
Tuition units, investment of trust funds 
on behalf of minor, §35-3-124. 
Institutional funds. 
Prudent management, §§35-10-101 to 
35-10-110. 


Vv 


VENUE. 
Charities. 
Gifts to charities, §35-13-111. 
Conservators for persons with 
disabilities. 
Action for appointment, §34-3-101. 
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VENUE —Cont’d 
Guardians for minors. 
Actions for appointment, §34-2-101. 
Trusts and trustees. 
Judicial proceedings involving trusts, 
§35-15-204. 


VETERANS. 
Administration, §35-3-120. 


VETERANS’ ADMINISTRATION. 
Banks and financial institutions. 
Investments. 
Guaranteed by federal government, 
§35-3-120. 
Building and loan associations. 
Investments. 
Guaranteed by federal government, 
§35-3-120. 
Credit unions. 
Investments. 
Guaranteed by federal government, 
§35-3-120. 
Federal housing administration. 
Guarantees. 
Loans. 
Security requirements. 
State law inapplicable, §35-3-120. 
Investments. 
Security requirements. 
State law inapplicable, §35-3-120. 
Federal national mortgage association. 
Investments. 
Security requirements. 
State law inapplicable, §35-3-120. 
Loans. 
Security requirements. 
State law inapplicable, §35-3-120. 
Fiduciaries. 
Investments. 
Guaranteed by federal government, 
§35-3-120. 
Guarantees. 
Investments, §35-3-120. 
Loans, §35-3-120. 
Insurance companies. 
Investments. 
Guaranteed by federal government, 
§35-3-120. 
Pension funds. 
Investments. 
Guaranteed by federal government, 
§35-3-120. 
State law inapplicable, §35-3-120. 
Savings and loan associations. 
Investments federally guaranteed, 
§35-3-120. 
Trusts and trustees. 
Investment of trust funds. 
Guaranteed by federal government, 
§35-3-120. 
VETERANS’ GUARDIANSHIPS. 
Accounts and accounting. 


Certificate of examination of securities or 
investments, §34-5-111. 
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VETERANS’ GUARDIANSHIPS —Cont’d 
Accounts and accounting —Cont’d 
Failure to account. 
Penalties, §34-5-112. 
Hearing. 
Notice, §34-5-111. 

Investments. 

Certificate of examination, §34-5-111. 

Notice. 

Hearing, §34-5-111. 
Property from sources other than veterans’ 
administration, §34-5-111. 
Administrator. 

Defined, §34-5-102. 

Party in interest, §34-5-103. 
Appeals. 

Application of other laws to chapter, 

§34-5-121. 
Applicability of chapter, §34-5-122. 
Benefits. 
Defined, §34-5-102. 
Bonds, surety. 

Form of bonds of guardians, §34-5-110. 
Citation of provisions, §34-5-101. 
Compensation of guardians, §34-5-113. 
Conflict of laws, §34-5-121. 
Construction of chapter, §34-5-120. 
Definitions, §34-5-102. 

Discharge of guardian. 
Procedure, §34-5-119. 
Estate. 
Defined, §34-5-102. 
Evidence. 
Necessity for guardian for incompetent, 
§34-5-108. 


Necessity for guardian for minor, §34-5-107. 


Guardian. 
Defined, §34-5-102. 
Income. 
Application to ward, spouse and minor 
children only, §34-5-116. 
Defined, §34-5-102. 
Investments. 
Disposition of income, §34-5-116. 
Time allowed to make, §34-5-115. 
Types of securities, §34-5-114. 
Jury trial. 
Right of guardians ad litem, §34-5-121. 
Mentally ill. 
Evidence of necessity for guardian, 
§34-5-108. 
Minors. 
Evidence of necessity for guardian, 
§34-5-107. 
Notice. 
Petition for appointment of guardian, 
§34-5-109. 
Petition for appointment of guardian, 
§34-5-106. 
Notice, §34-5-109. 
Prior to payment of benefits, §34-5-104. 
Records. 
Supplying to veterans’ administration, 
§34-5-117. 
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VETERANS’ GUARDIANSHIPS —Cont’d 
Short title, §34-5-101. 
Veterans’ administration. 
Accounts and accounting. 
Property from sources other than 
veterans’ administration, §34-5-111. 
Defined, §34-5-102. 
Supplying of records to administration, 
§34-5-117. 
Wards. 
Defined, §34-5-102. 
Number. 
Limitation, §34-5-105. 


VOLUNTEERS. 
Aged persons. 
District public guardian assistants, 
§34-7-104. 


Ww 


WAIVER. 
Trust property conveyed by husband and 
wife as tenants by the entirety. 
Immunity from claims of separate creditors, 


waiver as to specific creditor, 
§35-15-510. 


WELFARE. 
Children’s services department. 
Abandonment of child. 
Duties, §34-1-103. 
Guardians for minors. 
Duties when no natural guardian or child 
abandoned, §34-1-103. 


WILLS. 
Fiduciary access to digital assets act, 
§§35-8-101 to 35-8-118. 
Statutory provisions. 
Incorporation by reference. 
Executors and administrators. 
Powers, §35-50-109. 
Transfers to minors. 
Nomination of custodian by will, §35-7-104. 
Transfer authorized by will, $35-7-106. 
Trusts and trustees. 
Incorporation by reference. 
Specific powers of trustee, §35-15-816. 


WITNESSES. 
Adult guardianship and protective 
proceedings. 
Witnesses located in other states. 
Deposition or other means of taking 
testimony, §34-8-106. 
Guardian and ward. 
Adult guardianship and protective 
proceedings. 
Witnesses located in other states. 
Deposition or other means of taking 
testimony, §34-8-106. 
Power of attorney. 
Durable power of attorney. 
Health care durable power of attorney, 
§34-6-203. 
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